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Befbre Sw L H, J'mlcms, K C.L E., C'Iug“ Ju&twe, and Mr Justwe Jmob. , T.

" 1903, . ; DA\IODAR SHALIGRAM DEcREE-ROLDER, v. SONAJI Jvncmsw-mmon.
" July 16,

— Lmntatwn Aet (X V of 187D, schedule 1L, article 179 (&-—szl Procedure
«Code (Act XTIV qf 1882), . section 243 — Decroe~ Ex: cutwn-——Notwe to show:
-eause why decree: slwulol nat be executed-—-Date of the order—-swp in cml

“of execution. S

' Where & notice to show cause why a decree should’ nut bé execu‘efl is msued

* under section 248 of thé Civil Procedura. ‘ode (et X1V of 1832), the time, 5
- provided for by article 179 (5) of the Lumta.tmn‘ At (XV of 1877) runs from

the date of the order duectmo the same: actual service of the notloe 15_;101;'
neceseary TR

w \—.;
Py

BEFERENCE by R D "Q'arrarkar Subordma.te .T udge of Yeola in
the Nisik Dlstrxct under section 617 of the Civil Procedure Code
(Act XIV of 1882) '

The fa.cts Were as fol]ows e

*On “the 2nd June, 1837, the plmnhﬁ' Da,moda.r Sbahgmm,
obtained a’ mouney decree in his favour in a suit eognizable by-a .
Court.of Small Causes, - Subsequently on the 9th June, 1908, he
- applied :to the Subordinate Judge’s . Court at Yeola in its Small
_ Cause Jurlbdlctxon for the exacution.of the decree. The - apphca— :
tion was made three years after the previous a,pphcatmn for
“execution which was presented on the 30th May. 1200, anda’
- question having arisen as to whether it was barred under cla.usé
~{4), article 179, schedule 11 of the Limitation Act (XV of 1877),
_ the plaintiff contended that clause (5) of the article was applicable -

. and the application wag not time-barred, inasmuch as a notice-

: under section 248 of the Civil Protedure Code (Act XIVof 1582)
had been prepa,red and sent for service on the defendant some-
time after’ the 9th June, 1300, on the apphcatxon of the 30th
Ma,y, 1900 G , : e g

'l‘he record of tbe case showed thet l;he Court-fee for 8 notlce

' under sectlon 249 of the Civil Procedure Code was pald on tha
Sth J une, 1900 and anotice was prepared on or after the 9th Ju une,’
1900. Th1s notlce ‘was sent to the Nazu of the Courb for servxca
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but 1t was returned unserved There Was no ev1denee bei'ore the .

" .Court, showing that though the notice was not served, the defend=

ant was aware aliundee ot the fact that a notice under ‘section

7"Vof the Court. -~ - ‘ e

“The Subordinate Judge havmg entertamed o doubt on the' "

: Vpomt he submitted. the iollovung question tem & it

~ Whether a notice prepared under sectmn 218 and sent fo the Nézu f01 servme
~upon a Judgmont -debtor tut not actually served upon bim, in the ‘absenco of g
evidence to show.that the judgment-debtor had know]edge of the fact of prepar-—

ation and trarsmission for service to the NAzir. amcunts to “i issuing a notice”

“under clause 5, a.ltxcle 179 of sgbedule 1T of the Limitation ActP - : /{' :
~ The opinion of the Lubordmate Judge was in the negatlve for ‘

the following reasons : —

As remarked in the commentsry urder section 248 in Suntokes Civil Proce-
dure- Code, Edition of 1888 :—* A nctice issued under section’ 248 ealling upon
the judgment-debtor toshow cause why ezecution skould not issve againit him

is called a notice for revival or venewal of judgment because under the Limita- -
tion Act, art’cle 179, clause B, the deciee-holder gets a fresh period of limitation -

from the date of issuing such nutice,. The issuing of this notice is not a mere.
formality; but a condition precedent to the val.d execution of a decree in cases

- falling under clause () or.(L) of section 248: Gopal Chunder v. Gunamoni.) ;
Proceedings in execution without such notice baving been given were held to be g

void and of no. effect w hether the auction-purchaser was the decree-holder or a

third purty : -Sakdeov- Glzaszmm. 2) * In the former of these cages Beverley, J.,.

rema!ked —t Having regard to the provisions of sectlons 218,249 and 2500f the’

" Code of Civil Procedure, it seems to me clear that antil notice is issued on the

egal repreaeniatne of the judgment-debtor, the Court has no jurisdiction to
_igsue its wariant for the execution of .he deciee,” “In the same case Norris, d .,‘
romarked 1~ The iscuing of the netico required by sectlon 248 of the Code of ~
Oivil Procedure is a condition precedent to the exeqﬁutlon of the decree agamst_'
the representau\e of the dcceased-juégment-debtor.” This case arose under
- geétion 248, dause (b), but no distinetion is made in the Code or in any of the .
- oases that lave cime to my notlce ‘between this_clause and dlause (a) under
-which the present application for execution falls as regards ‘the effect of the”
notice prescribed in this section. -The pomt is not discassed in Hari Ganesh v, ‘
’ Yamunabaz,(é) which is'a case falling under clause 5 of article 179 of the
vLm-}tatmn Act. The ease at. I. L. B. 3 Cal, 518 rofers toa nohce undﬁr

sectxon 243 thch was served on the Jndgment.-debhor. .

o (1)(1892) R (1893) 2 Cal. 10
(8) (1897) 23 Bom. 85
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Sectlon 249 of the Cw:l Procedure Code Tons thus -
% If the person to whom netice is issued.under the. last p1 ccedmg seehgn (¢ 8)
does not appear or does not show canse to the satisfaction of the Court, why the

v. decree should not be executed the Court shall. ader the decree to be <xecuted." .

" % If he offers any objection o the enforeement of the decree, the Court shall
consider such objection and pass such order as it thinks fit.” A : :
+ No question can arigess to the person o whem' nutlce ig 1ssued not appear- -
ing or not showm'g ‘cause unless the noticeiis. iserved: upon: ‘him, :»'The conly

" notice’ which this section contemplates 15, I think, a natice served npon the party

against whom it is.issued.. ‘The notice contempla.ted in sectmn 248 is, . I beheve,

" the -same, namely, a notice served upon. the party against whom exetution js

a.pphed for. The tel‘m “issuing notice ”.in clause § ot altxcle 179, schedule II,

‘of the Limitation ‘Act, is obvmnsly used m the Bame sense whxch lt bears in
. ‘sections” 248 and 219 of the Civil Procédure Gods. The uel‘m is- pr. rbably

‘ of the notice under section 248 1rzqspect1ve of its Servme as equlvalent to’ date

- ion Act. - LI am' not able to find any rulmg of the Bombay ngh Oourt dealmg

Vil

borrowed in"the Limitation “Act ‘which is a later endotmeht from the Codé of -
Civil Procedure (Act. X of 187 ), for section 248 of the « Civil: Pmcedux‘e Code

' 1s._specifically mentioned in elause 5, article 179, of the Limitation Act.. If the ..
term “i issuing a notice mcludes 1its service, as I think 7t does, then al notxce

prepared for, the purpose of section 248 Wlll be :ineffectual to keep a.decree
‘alive unless it is actually served upon the 1udgment debtor, ot unlees the, Judg-
ment-debtor is otherwise aware that’such a nouce Was prepared and han ed ver:
to the N ézxr for | §ervme upon him." .

The ‘practice in some Subordinate Courts is fo rega.ld the date of 1

of issue of such notice for the purpose of clause 5 of article 179 of th

with this questlon ‘which is of g1eat nnportance in detexmmmg questxons of :
hm)batlon under the above clause 5 that freqnently oceur. o '
I entertain a.reasonable doubt upon the pomt consulermg the ‘practwe above- :

. mentioned that prevails in some Courts, and have thetefore of my own, ‘motion -
 submitted it for the decision of the Honourable, the Hloh Conrt,: :

The lmportance and effect given to the notice under section 248 reqmres that
the notice should be one served upon a party and,not one whieh is 1etumed

N unserved It is oalled a notice for ravivpl of jadgment probably ander a fietion -

that the snmce of notice gives to a judgment-debtor. from its da.te as much

k knowledge of the judgment as if a new Judgment was pas-ed agamst him.
. On genexal conmdemtlons also the Legislature could hardly have meant by the
“words “the Court shall issue notice  used in section 248 of the Cunl Pracedure -

Code, 2 notlce not served “for a notice not served or not known to the Judgment- k
deptor is practleally no notice at all. ‘In - the Seleet Commlttee s "Réport,

' lately published, on a Bill for the amendment of 'the Code of Civil Procedue, -

- now before the Legislative Qouneil of tha Governwent of India, in clduse 248 (7); .

paragraph 1, provision is made for se'ting aside an order passed ex-parte « after

" notice to a° ]udgment-debtor . This refers. to a notice under sectmn 248 and
_contemplates a notice serveds The term ‘““issue of a notice”” is not altered
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_jappnrently because it has been undersbood that the issue of a notics mcludes ity
-~ setvice and not merely its preparatmn and despatoh for servwe, in ¢ases in w!nch
it has not beer served. 1 r :

;- The present application for efecutmn being made toa. Court mvested w1th
= ‘tbe jurisdiction- of the Court of Small Causes in a suib which is cognizable

-exclusively by such Court, no appeal lies from an ordet that m&y be pas:ed by '

. the Gourt in executlon, the order bemg ﬁnal. s

E Dattatmya W I‘zlqaum/car (amwua eurzoe), for -the decree-holder "?

< (plaintiff) :—Notice need not be served. - The expression i 1ssu1ng
“notice ” in. clauqe (5), ‘article 179, schedule 11, of the Limitation
“’Acb means the date on which the order di ectmg the issue of -
‘<notlce is passed by the Court: Udit Narain v. Iiumpartap

§mg/z M. Section 248 of the Civil Procedure Code deals with the -

manner of the execution of the decree.~ It has hothing to do’ Wlth
‘ ‘hnutatnon Bzmola Soondurree . Kalee Kishen.®

Kmsknaﬁﬂ Kellmr (amwus czmoe), for the Juddment-debtor
(defendant) —We rely. on Raj Buliub S/m/}a v. Gossain -Dass
“Shaha,® whlch shows that the - xfomce must ge served on the
. detendant - :

JENKINS C.J. '-——In our opmmn actual service is not necessary.
But where noblce has 1ssued time runs from the date of the ordey

vdlrectlng the - same ander ‘section 248, Clv11 Procedure Code -

(XIV of 1882) 'l‘hxs case musb be. determmed by reference to
. (l) (1881) Weekly I\otes, AlL 12005 - : @ (1374,) 29 Ca.l. W, R. 5. Sy
. (3) (1870) 13 Cal, W, R. 400. A
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