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the gotraja. sapindas, zmd she was posbponed to dlstant ma.le :
gotmja sapindas. Here then we have the decision: of ‘a bench of
this Court more than: thirty years old on & point of property. law
_which governs this case, and we think that in the absence of
st,rontr reasons it would be wrong for us not to-treat. ourselves as
“bound by it ; for in property law the principle of stare decisis
must have the greatest weight aseribed to ity “Therefore we hold -
that the paternal grandfather’s grandson is to be preferred to the -
‘paternal aunt, and we think it should make no difference in this -
‘respect that the partles are Sudras, The decree of the lower
Appella.te Court wmust therefore be conﬁrmed with costs,

"~ Decree conﬁrmed

D

APPELLA‘I‘E ClVIL '_'f ,

qu‘ore M Justzce C'handavarlcar and Mr. Justzce Jacob

RAMCHANDRA VINAYAK KULKARN 1 AND onn:ns (onmuun PLAINT-‘
.- IFFs), - APPELLANTS, . ’\IA'tA‘YAN BAJAJI AND  OTHERS' (onmnun
Dzrmmm‘s) RESPONDENTS‘* S 3 : :

Lzmztatwn Aet. (X V of 1877), sclzedule 11, vartwle 118—Ad0ptwn-—Declam-
: tion that.the adoptivn is mvalzd—-K nuwledge-Death of adapter—Date from

- B adopled N on the 17th Mmh -1a91. . On the. 30th Mmch 1397, B dl'ea '
The plaintiffs filed this suit on the 14th Apml 189, for a declaxatmn that 1he
.-adoption of N was invalid; . -

Held, that the-suit not. bamng been brought mt}nu six years fxom the 17th
“ Maxrch, 1891, the date on which the plaintiffs came to know of the adoptmn, was
‘barred under article 118 of schednle 1T to the Limitation Act (XV of 1877); -

" and thet the fact that B died within six yeats of the date of the suit could not,

prevent the bar of hmltatxon R AT ,,,“..‘-’—

- SECOND appea‘ from  the decision: of Ganwadhar V. Inma,ye;a
I‘xret Class ‘Subordinate J udge,” A. P,; at Poona, confirming the_
decree passed by XK. R. Jalihal, Subordinate Judge of Khed

Suit for.a declaration-that an adopuon isinvalid, "+

“Cne Bajaji adopted Narayan (defendant 1) on the l7th March

1891: on the same- day this fact came 'to the knowled(re of the’
plfmntlﬁs who were reversxonary hexrs of BaJaJl. ‘ o

"r.’

- * Second Appeal No. 85 of 1903..
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BaJaJl died on the 30th March 1897.

res

e 3’-1%3. '

~“On the 14th April, 1899, plamtxﬂ's filed tlﬁs suzt to obtum a RAMGHANDRA

declaratxon that the adoptlon of defendant 1 was‘invalid.
~ - The suit. was dismissed by both the lower " Courts “on- the

t\:ground that it was barred under article 118 -of schedule II.of v

-“the Lumtatlon Act (XV of 187/), as it 'was not ‘brought within

. . six years from 17th March, 1891, the date on whlch defendant 1
~ was adopted and’ on. which plmntxffs came to know of the, :

- adoption.’ :
- The plaintiffs appealed to the ng}l Comt

M. 7. Bhat, for the appellants e-—Our smt is to be - aeclaxed

_reversionary heirs of “Bajaji's estate on the death of his widow
" Bhimabai, as against defendant 1 who claims as adopted son of
Bajaji.” Bajaji died in 1837, and. name of defendant 1 was

. substituted in place of Bajaji’s name in- "the Government records -

.on the 11lth February, 1899. - We contend that. the cause of
-action ‘accrued to us either on the death of Bajaji or on the date
i when defendant 1’s name was entered in place of Bajaji’sin

~Government records. ' Our rights to be entered as reversionary .

“heirs were not;w interferred with as long as Bajaji was alive, - We
-..can get the declaration we seek without Lhallencrmd the adoptxon

of defendant 1 by Bajaji during his- life-time. We submit
A defendant 1 was not entitled to’ deny our - fitle as reversioners

immediately he was adopted, as our title was to come into

- existence only on Bhimabai’s death The case of Sérmzws V.

~. Hanmant @ has no apphcatlon here. " 'The ratio deczdendz of
* Gangabai v. Tarabai ® governs this'case, -

G. N. Nadkarni, for tne respondengs:~The plmntlﬂs Would

have been the next reyersxon‘érs after Bhimabai’s death only it
~there had been no adoptjon. By adopting defenda.nt 1 Bajaji
_created a joint ‘owner with him durmor his life-time.  .He was

" entitled to deny plaintifly’ tltle as reversioners -as soon as he"

- ~ entered Bajaji’s family by. adoption. * The plaintiffs could, there-

- fore, have brought a suit even during the life-time. of Bajafi to ‘V
ha.ve the adoption set aside. ‘The case of Skrintvas v. Hanmant

' ".g’ovéms this case.

O (180) 24 Bom, 200, - . © _ * (% (1902) 26 Bom. 1205 _
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51903 CHANDAVARKAR, J.:~The pomt of law whmll arises in’ tlns case -

Raucuaxpra - is; whether this suib to seb aside the adoption: of ‘defendant’1ds
L NARAYAN. barred ‘under article 118 of the leltamon Act, and falls within
e “ the principle of the Full Beneh ruhng of thls (“outb in Sﬁrmm,as‘ ‘
“voHanmont® - - DA =
- The facts’ are ehortly these. One Bajap ‘who was entltled
to certain waton property adopted on the 17th March; 1891,
* defendant 1 who was his daughter’s son. Bajaji died “on (;he,_
: oOt.h March 1897. The plamtlﬁs brought thls suxb in 1899 for -

+ jnvalid, - Both the‘ lower Courts have dismissed tbe su1t on.the
“ground that it ought to have been brouorﬁt within six years: from’
the date when the plaintiffs came to know of the adoption, =%
"' It is contended before,us that the period - of lumtatlon of 78ix -
“years preseribed by article 118, Limitation- Act, cannot apply-to
*‘the facts of the present case, because the adoption having : ‘been
-made by Bajaji himself, defendant 1 did not become entitledito
“ any property until Bajaji’s defith, and that it was upon- thehap-"
- pening of that event, s.c., Bajaji’s death, and not before, that'a
‘“cause of action accrued to the plaintiff to conﬁeqt the. validity of -
“the adoption.  The suit is W1t;hm six years from the da.tefof'—
iBa.]aglsdea.hh R
o Toe questxon, therefore is whether the plamtlffs could ‘have
i attacked -and if they could, whether they were bound to attack
the adoption during Bajaji’s lifestime ? e ﬂa'f :
" The argument for the appellants (plamtlﬂ”\) before us assumes -
"’that & person- cannot contest an adoption in a Court unless the
~“adopted person sets up a right to property. - That algumonb
", however, is answered by the fact that the Leglslatme have; as .
o pomted out by Wesbropp, ., in ‘Kalora v. Padapa ®, d1stxnctly B
f"'frecognlzed the rlghb of a person to- brmg % suxb to ‘set” aslde ‘an
~ adoption a3 a’ sbstantive' proceeding mdependent of any. elaim
o properby by ﬁxmg a specxal Court-fee for such a smt and -
: ffprovxdmg a special period for it in the Limitation. Act “But it -
vis urged though such a suit could have been broughb 'lt f:coul(l s
- only have been brought by some- person entltled to dlspute the :

.’iiyi aati

S (;399)24Bom.‘ 260, * R (1876)1136m§2443g"ﬁ5
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adoption, whereas the plamtxﬁ’s could claim no such title. dunnﬂf '

}{;'Ba;ays life-time.. Bub ‘the- answer to that is that the plaintiffs
~filled the character of appfuent reveisioners ‘when Bajaji made

~-could have sued to set it aside.. The fact that’ Bajaji made- the

- adoption himself can make no difference as to. the plammﬁ‘s title

" a3 presumptive reversioners when he was alive, -

-Section 42 of the Specific Relief Act $ays that any person
entltled to any legal character may institube a suit against any *
. person denying his title to such chavacter. . Now, what were the ,
circumstances when Bajaji adopted defendant 1? Bajaji had no
issue except daughters. . The daughters could not, according to, '
law, becote entitled to the watan property on his. death. There-

fore, in the absence of any adoption, the property on Bajaji’s

death would have gone to the widow first-and to the plaintiffe as -
. reversioners after the widow’s death. : There was the chance of
_the. widow predeceasmg BaJaJl and the ‘plaintiffs becoming enti-i

: tled to the property on Bajaji’s death. It may therefore be taken
_that the plaintiffs durmc Bn]aJx s life-time were primd facw

clothed with the’ legal character of apparent_ reversioners, and

they could: have brought.a suitngainst defendant 1, attacking

his adoption, becapse the moment defendant 1. was adopted .he -
 became Bajaji’s heir mtereﬁted in denying. the title of. the pla.mt-

iffs to succeed B&]&Jl as reversioners, - It is ‘true therg was no

immediate injury to this status of apparent reversioners which
‘the plaintiffs held, but that could not affect the question whether -
a suit for.a deciaration that the adopticn was invalid could lie at -

617

. 1903,
M
RAMCHANDRA
O

: 7+ NAKAYAN,
- the adoptlon as much as they fill it now.. It is beyond doubt - ~ - =
. that had- Bajaji died without making -an adoptmn, and had his~
~widow adopted " a_ boy, the plaintiffs as presumptive reversioners.”

their instance during Ba‘]ajxs life-time. ““ A wrong, though its .
practical - eftects ‘are wholly in the future, still gives a claim to
-relief, and that c]a,lm cannot be met by an- allegation of no

_immediate palpable”injury.”

Per West, J.,in Ramchandm v '

:dnant. @ It follows from. this that the ‘plaintiffs could ‘have.
“maintained a - suit against defendant 1 for a declaration thaf his -

adoption was invalid, . If they could; ‘the ca%}e\f_alls within."the -

() (1883) 8 Bom, 2556 pu 27, |
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2

1903- prmclple of the Full Bench ruhng in Shrinivas v. Hanmant (1’ ~
tancnawpra  and the plaintiffs were bound to bring the suit under article 118 ;

»ﬁAR:l:AN - of the Limitation-Act within six years from the time when’ the!-

adoption of defendant I became known to them. The fact that.
the Legislature has prescribed that the period of limitation forj
_such & suit should run from the time when the adoption becomes .
- known to the persdn contesting it and not from the time when,
the adopted boy succeeds to the property of his adoptive father,
s decisive of the question of limitation and supports the view .
taken by. the Iower Courts in this case.” The same view Was
- taken by Da,vxes, . ih Parva?]n v. Sominatha.® - .7
For these reasons we conﬁrm the. decree o& the lower Appella.te 5

o

Court w1th costs. R T S

L : RN _ , o Decree conﬁrmed
e ,’(1) (1899)’ 24::Blom. éeo._“”% = <a> (1896 20 Mad. 0, .

APPDLLATE OIVIL

B‘%ﬁ”‘e SW L. H- Jen hns, KCILE, O’hch Jusiwe, and Mr. Justice Jacob- 2

1003, . TaE AHMEDABAD MUNICIPALITY (oRIGINAL PLAINTIFF), APPEL-
vafuly 16, LANT, v SULEMANJ I ISMALJ I (OBIGINAL DLFENDANT), REsPONDENT *;

Mumczpahty——]?ambay District Mumcapal Aci Amendment At (Bam. Aot II
of 1884), section 30 (U—Executory contmct—Breack—Bmdmg chamcter—l"
Suit for. damage.g. o i P R BiRes

In. 5 suit for damages for breach of an executory contra.ct, i is’ open “to the :

* defendant to show that it is not bmdmg on hlm inasmuch as 1t is not bxndmg;"
-on the’ plalntlﬁ' S o ' :

S : » - * Second Appeal No 588 of 1902

v (‘) Seetmn 30 oi the Bombay D1stuct Mumclpa.l Ack Amendment Act (Bom.
ActhI of1884) 1.
302 The. Presxdent of a Mumolpahty may, oIt behalf of the Mumclpa.hty,
. enter into. any contract or agreement in such manner gnd form as, accordmg to -
“the law for the time belng in fd‘rce, wonld bind him if such contract ot agreement °
-~ were on_his own behalf ; provided that the amount or Value of such contract
- or agreepnent shall Tiot exceed five hundred rupees. . LR
" Every other contract.or agreément on behalf of a. Mun~c1pa.11ty shall be anc;
“writing and shall bé signed. Ly the - Preudent and by two- other Commxssmnersg;‘
and shall ‘be sealed with the common seal of the Municipality. . :
No contract or agreement not exeoubed a8 in this sectlon pxovxded shall be
binding on a Mumclpahty. - : e

- :
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