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supenors cmnot be held fo have been actuated by any muhcxom L
motive when the evidence before us: is equally consxstent with -
the view that, honestly believing the plaintiff to be an mtrwuer
and havmg regard to the search of his house in- connectxon with
tht, Chadchan robbéry, the defendant thought that it was his duty -

- to inform the Bistrict Superintendent of Police of the opinion he -

had f01med as to his character. Communications of this kind,”

to borrow the language ‘of Alderson B. in’ Todd v, Hawkins (D :

“should be viewed liberally,” and unless it is proved c_learly

. that they were made with the malicious intention of defaming the -

plaintiff, the verdict must be for the defendant. What is relied
“upon as evidence of malicious intention is evidence of occurrences -

. and the mutual relations of the parties- whlch led the defendant
_to entertain a bad opmlon about the plamtlﬁ' and to’ report it to .
_his superior- officers -in the discharge of his duty: The ev1dence ,

“of malice in fact is'not, in our opinion, so clear and unequivocal -

- as. to destmy the. pnvxlege, We must conﬁrm the decree Wlth"? :

-~ . 1903,

' Auyust 4‘.

E costs

. Aatwn. TR
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- Malicious search—Poltce Officer se w}zmg a house under or ders for arms
umler a cancelleol lwense»—Actmg m{the dzscharge of duty-—-D»sﬁonesty—- :

© -.On the lst Oetober, 1900 the plamtlf'c' S,.pphed to the sttrxct Maglstrate to

* tenew hiy’ exxstmg license for arms and for the issuecof an. additionat License for
. fresh arms. The District Magistrate, however, eancelled the pIa.xntlﬁ’s ‘existing

* license and declined to grant him a license for fresh arms, 'This order was

: sent on to ‘the defendant the officer in charge of the Police Station at the vﬂlage :
* where plaintiff lived, w1th @ direction that it should be_communicated to &he

plalntlﬁ' and that such arms as there might be in his possession should be
. .attached, The defendant accompanied by a Panch wen‘o to the plaintiff’s house,
commumcated to him the contents of the order passed by tbe Dlstnct Magxstrate

K Fn'st Appeul No. 87 of 1902,
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Cand. ca.lled upon h\m to give up ‘the gun ‘which ‘he held under- the cancelled R

"hr'ense ‘The- “plaintiff produced a gun ; but the defendant ‘suspecting.that that

~ sued the defendant for ma,hcxously searching his houss.

" Held, that the defendant was notliable (1) as he was actmg in the discharge of -
'a duty recognized by law when he searched the house, #id (2) as it was not -
‘proved by the plaintiff that the defendant acted dxshonestl_y and was prompted :

by a desire to in Jure the plmntlﬁ

" Arpram from the decision of B C Kennedy, Dlstnct J udge Of

- Sholdpur-Bijdpur, a Sholépur‘ o
' Buit to recover damages for mahclously searehlng a house
On "the 1st October, 1900, plaintiff applied to the District
Magistrate for a renewal of hlS hcense for arms and for- an
additional license for fresh arms. The Distriet - Maglstrate
~ declined to granb a ]1cense for fresh armsand ordered that his
license should ‘be cancelled. . This order was sent to the. defendant,

- the officer in charge of the Police, Station at the -village where -
- plaintiff lived, with a direction that it should be communicated

to the plaintiff and that such arms’ as there might be in his
possession should be attached,

The defendant on the 30th December, 1900 aceompamed by a
Panch, went to the house of the plaintiff, communicated to-him
the order passed by the D1str1c’o Maglstrate and asked. him to -

. deliver up the arms in his possession. The plamtlﬂ' tendered to

- “him a gUn; but the defendant, alleging that the gun tendered was -

“not the gun referred to in ‘the license, searched the plamtlﬁ"s
" house. At that time the house was full of guests and ladles. _
o No other gun was found. ", : S

' Plamhff then -filed a suitg against t’he defendant to recover -

fdamages for maliciously ‘and without authority searchmg hig
_ “‘house and’ thereby causuﬂg him annoyance and m;urmg hlS
o reputatlon. e - ‘.
.7 Defendant contended., (inter alw) that he “was not actmg
L mahclously or in excess of his authority and that he was carrymg
" yout the orders of his superior. '
. The lower Court held that the defenda,nt havmo' searched the
plemtlﬁ”s house under legal authonty and Wlthout malice had
done the plaintiff no wrong. - T U PR TR RT P
{ Plamhﬁ’ appealed to the: ngh Courb. L '
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o wWas not the gun.in respect: of which the cancelled hcense had been granted, - -
aearched the plaintif’s house; gut o gun ‘was found The plamtxff bhexeuponi -
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Branson (w1th hlm D A I{fzcw), for the appellsmt (plmntxﬁ') fo
The* defendant - clalms protectmn tnder section: 51 of the'ff,‘
Bombay District Police Act (Bomba.y( Act TV iof 1830) ‘That

- section, however, has no application to the present case.. The'
~ chapter containing section 51 refers to departmental dxsc:p]me iy

It cannot overside the provxslons of the ]_ndla,p Arms Act (XTI of
1878) which requires a warrant from a competent authority to

* institute a search for guns, &e. Tn the present case no such warrant "
‘was issued and therefore section 51 of the Bombay District Police. :

~ Act (Bombay Act IV of 1890) could afford no protection to the “

*_defendant.  Section 80 of the Act also would not protect him.s ©

- The. Gawmment Pleader for the respondent (defendant): -—

The defendant claims protection under section 51 of the Bombay
« Ditstrict Police Act (Bombay Act IV of 1890). 'Assuming that

he acted in excess of bis authority, then. section 80.of the Act

" would protect him: see also Raghavendra v. Kaskmatlzbbat.(“ fo
‘\.‘ Harish C/mnder v. stlzz Kanta @ and Ramm/ya v Sway/ya

(3)’

CHALDAVARKAR, J —~We tth that the Dlstrlct Judoé ‘1s right

~ in the view he has taken as to the legahty of the act of thef‘ff;

defendant complained of as Wrongful by the: plmntlff The -

. plaintiff held a license for a gun under the Arms Act, which was
*_to expire on the 81st of December; 1900. - Some time before that

date, 7.e., on the 1st October, 1900, the plaintiff- apphed to-the -
District- Maglstmte for a remewal of the license and for an -

K’addltlonal license for fresh arms. The application was forwa.rdea‘{.‘i;
. for enquiry by the Police and the result of it was that the Police

5 should -be cancelled andl that his - application for & fresh license

- recommended that the license teady held by the petltlouer o

- should 'be refused. ~Acting upo
~_ District Magistrate passed an order cancelhng the p)amtlﬁ’ :
* license and declining to grant a license for fresh arms. - This -
- order was forwarded to the Dlstrxct Superlntendent of Pohce
with a direction that it should be communicated to the plamtxﬂ,

that recommenda.tlonj“ the ﬁ-"

;3‘, ,and that the gun he held under the cancelled hcense should lea

e attached. The Dlstrlct Supermtendent sent the order on to the

"y (1394,) 19Bom 7. (1901) zs Cal 591.
Sl @ (1900) 2 Mado 804,
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0 ‘the plaintiff and that such arms as there wmight-be should-be -

" attached.’ The Chief anstable forwarded  the -order to the’t.,f
- defendant, who was the -officer in charge of the Police Station
“.with. Jurlsdl.ctlon over the place where the plaintiff lived, and
~ instructed him to carry out its terms. Accordmgly on the’ 30th
“of December, 1900, the defendant, accompanied by & Panéh ‘whom
he had collected for the purpose, went to the pla,mtlff’s house
and ' communicated - to  him the “contents of the 'District
Magistrate’s order and called upon him to glvp up the gun which
“he held under the cancelled licénse. The plaintiff . immediately ‘
produced a gun. What happened afterwards is deposed to as
- follows by the plaintiff :— Imam, defendant, said : ¢ Though you

have tendered this gun I have yet to search your house’" At the

time my house was searched T had some guests from Mohili, &e.,
_ The defendant’s version is this:—
* “ He,” i.e., the plaintiff, ¢ produced a gun as soon as I went to

[T

and some Gosha women,

his house. - He said ¢ This is my gtun.’ 1 at once sﬁquebed that
. he had another gun. - I 1mmedmtely made a search......I did not

find a gun. T thought the order of the District ,Supel_mtendent'

of Police was sufficient.. " The gun he delivél_'ed to me was not
~ the gun I had seen him carrying before. ~That was quite

-different with brass ornaments and i in good condition with i 1vory )
:* inlaying ; I told him to produce his proper gun. . He said he had. -
.”);one ” In his cross-examination the defendant states that he -
-gearched because he suspected the plaintiff’s real’ gun was in'the

- house, and that he concealed the order of the Dl\trlct Super-
. mtendent of Police to. authorxza a search. ' ‘

" The order of the District S\J[oermtendent of Pollce does not m,
* terms authorize a search, but ] Lis direction that “ suchi guns as there

- may be should be attached »* may be taken as implying that the
. "defendant should do all that might be necessary for the purposes

of the attachment and that is substantially the defendant’s case.

. His defence is that he made the search of the plaintiti’s house in

_cbedience to a duty imposed on him by law and preseribed by the
. orders of his superiors and that, therefore he is protected. . The
la.w apphca.ble to such 8 case is explamed by -Liord Watson in

. 598
108,

T,
CImaw,
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* the scope of these considerations consxsts in this, that he " may:
.- with immunity commit an act which isa ledal Wrong and bub -~

~order to destroy the pmwleg& of the defendant.” ~ The decisio
_; ‘then of the present case turns upon two questlons Jirst, was® the’""_ :
"‘defendant acting in the discharge of some . duty Whmh the: 1a :
'krecocrmsed when he searched the plaintiff's house second if _he;"?_‘
" was, is it proved by the plaintiff that he acted dzshone&ﬂy’ a-
- was ‘prompted by a desire to injure the plaintiff ? P

 THB INDIAN LAW REPORTS e

| Allm v, Flood (1’ Where he says “There is'a class of casev :

which have sometimes, been tefelred to as. ev1dene1n0* that a bad - -
motive may be an element i m the compos1tlon of civil wrong but
in these cases the wrong must have its ‘roob in an act Whlch the o
law generally regards as illegal but excuses its perpetratmn in
certain exceptional circumstances from conalderatlons of public .

policy. .These are well known as cases of priv 1le<re, in whlch the:;f_:'f_;
- protection which the law gives to an individual who is “within

for his privilege wduld afford a good cause of action agamst him,-

- all that is required in order to raise the privilege and entitle hnn‘f'-ﬁ
- to protection being that he shall act honestly in the dlseharge of s
“ some. duty which the Iaw recognises and shall not be prompted,

by a desire to 1nJure the person, Who is aﬁected by hlS ach.

Accordmgly in a suit brought by that person, it is usual’ for him" -
to allege and necessary for him to prove an intent to. injure 1n£57;

The solutmn ‘of the first of these two questlons depen s,nob‘r,‘.f

. merely on the fact that the defendant was. acting under the
~orders of his superiors which he was bound to obey, but-also onif
" the law in accordance with which- those orders: were- given.
_.Bection B0 of the Bombay . Police Act, Whlch was cited by - thé,f
i learned Government Pleader in su; oport of the defendant action, .
speaks of orders lawfully 1ssued by a superior . Police ’ officer to &
. subordinate, On the facts here it<i is clear that -the plamtlff’s‘v
; license was cancelled, and that on learmno- Sf its ca,ncellatxon the
: plamtle was bound, under sectlon 16 of the Arms Act, to deposxt :
' h]s gun “ without unnecessary delay ” with the defendant who
. Was the ‘officer in charge of the nearest pohee statxon Tke\i,
defendant had a right to’' demand the gun, the. hcense of whlch ;
vhad been cancelled and it is not contended for the plamhﬁ' tha.tk"

‘fmmwAchm%%
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: When 1t was uemanded the pldmhﬁ' could not produce ‘it and give
it up to the defendant Noi could such- contentxon avail t’he, ;

- plaintiff, having 1eoa1d to the fact that when he was called upon - - Taprsss
oo Itaarn

N o
L0y

1903,

v

‘to give up his gun, the l1gense of which had been cancelled, he

_ did produce one.” So far then. the defendanb Was acting in ‘the
g dlscharge of a duty recogrised by Iaw and it is Dot alleged thab’
~there was anything’ wrongful in that, The gun produced by the
plamtlff was admlttedly useless and the defendant’s case 1s that, -

: suspectmg that the plaintiff was not pzoducmo the real gun for
Whlch he had held a license, he caused a search of the house to

be’ n_mde Unde1 section 165 of the Criminal Procedure Code a,

Police officor in charge of a police station is authorized to make a

-search during an investigation when he considers that the pro:
duction of a thing is necessary to the congduct of an investigation

into any offence which he is authorized to investigate, and there

~is reason to believe that a person to whom o summons or order
under’ section 94 of the Code might be issued will not produce
the thing.. The District Judge has®held that it was under this
section that the defendant acted in scarching the plamtlﬁ’ s house.
That section requires, before itcan be brought into operation,

that there inust be an offence. whleh the Police officer is authorized -

to investigate. . According to the Dlstrmb Judge, as soon as-the

defendant suspected that the plamtlff was not producing the real -
 gun, there was, in the defendant’s opmlon an offence committed,
.apd he could act under section 165 of the Criminal Procedure

‘~_.Oode We agree with the District Judge in that view. ‘A
public functionary, authorized by a statute to make a search,

; must, in exercising that authorjty, act within the limits allowed -
" by the statute itself, Ifa Poljee officer suspects that an offence -
‘has been committed which he is authorized to mvestlgate he can

mnke a search under_ qectlon 165, It cannot be contended . that
- he is to exercise no Judqment no diseretion whatevel ;i it were'

.not allowed “he cotld not discharge his duty Wxthout greab -

penl and apprehension, ‘if in consequence of a mistake, he

" became liable to an action” (per Lord Tenterden in Cullen v.. -

Morris (1)) But the suspicion that there is an - offence to
; m\ estwate and thelefme a semch to make must be formef‘

e |
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1908 honestl e VVhﬂe it musb be left to the Judﬂment of the Pohce
. Nazasnaia officer making a seaich under section 165 to decide whether
S qamey. - there is such an cffence calling for a search, if, instead of a mere _
mistake in forming his judgent, it is shown that that judgment
was not formed honestly bub with an intent to injure the party.
- subjected to the search, he cannot invoke the protectlon of that -
section, and it~ wust follow that he was using hlS authonty
" unlawfully, - L o
" The onus of proving that the defendant dld not acthonesﬂy
~ but with intent te injure lies on the plaintiff, In other words, -
- the plaintiff must show that in purporting to act under section
165, Criminal Procedure Code, the defendant acted infentionally
without just cawse or excuse. It is contended this is shown by the _
evidence proving that the plaintiff’s relations with the Police were -
 strained ; that the defendant had reported that the plamtlﬁ' Was'frr
" not a fib person.to hold a license under the Arms Act; that the "
defendant marched to the plamtlﬁi’s house with a Panch and made.
the search soon after-he bad communicated to the plaintiff the i
 fact, of the cancellation of his license ; that he concealed from: thefl{
. plaintiff the order. of the Distriet Superintendent of Pohce andf:"
" that he made the search at a time when the’ plamtlﬁ' had wu_estsf‘
“and Gosha women in his house. Thesé facts, it is urged, indicate
~ malevolence on the defendant’s part and prove that the search'
~was made more with a view to annoy the plaintiff and out of
spite than with an honest desire to procure the gun, the hcense
;. of which had been cancelled. But the defendzmt was actmg in-
S obedience to the lawful order of his superiors “that the - gun-in .
question should be attached. It Gs not alleged that the defendant
f,v:personally bore any malice towads the plaintiff., - On: the 0the1>‘
~hand, it is admibted that he was.a new arrival in the, v1llage*
.~ where the plaintiff lived. The gun produced by the p}amtzﬁ' wag
- old and useless—a circumstance which might well have led the
defendant to suspect that the -plaintiff was not producmu‘ the
" real gun. - On the evidence, therefore, as a whole, We cannot hgld'
- vthat the defendant is ‘proved to‘have acted W1th an mtenb ‘to

. »/m.]ure the plaintiff, - 'We must, therefore conﬁrm the decree mth B
L costso ’ ' :

L ""Dcciee‘coiy‘iz me(l
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