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' .;The prehmmary ob_]ectlon must, therefore, be overruled On
~ the merits, it has not been denied before us that the act complain-
"ed of in the plamt of the applicant was done under the Resident’s -
© orders. - “If it was so done, the Resident is practlcally mterested in:

" the suit, - We have no doubt that that clrcumstance isnot 11kely to e

- ‘weigh with him in trying and decuhno* the case jsbut the: decided.

cases show that if a party has reasonable grounds for. apprehend—

~ ing that the Judge who i to try his case is likely o be biassed,.

he is entitled to a transfer: of the case from that J udc-'e. It is”.
~true that the applicant can. have thg suit referred o this. Court ;

- under- Act IT of 1864 ; but I think that upon the whole the"

-.proper course toadopt is to order the transfer prayed for. Costs -

- of this apphcatlon to be costs in the cause,
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L,I;el-—Prwzleye—Subordmate Govermnent oﬁcer makmy are_port to Ius

o supemar —-Impumtwns contamed in tﬁe repori-—Protectwn

The defendaiit, s Chlef Constable of Pohce, in reply to a request from hls v

R snpanor for a report as to whether the plaintiff should be granted an additional

~ Yicenze for arms, made in the course of his report cerfain imputations defama-

- e Rule frriddqabs'olute.
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. tory of the plaintiff, and Tecommenifed not only that no additional license should -

- issue to the plaintiff, but that his o hcense ‘should be ca,ncelled. In an actmn».‘

© of libel against the dofepdanti— b oo EEE

. Held, that the defendant was not hable as his commumcatlon was protected o

. by privilege. It was tHe duy of the defenda.nt as a police officer to make roports

. about persons askmg for and holding leenses for arms, and the communication -
_ complained of was made by him in the.discharge of a public duty which he owed -

- to his superior officer. - The mere faot that the defendant made the commumca‘hon
»; Eor the purpose of getting the  plaintiff’s. license cancelled, thongh ‘his’ superior
. officor had never asked his opinion about the cancellation, is not suffieient to

destroy the - puvzlege, in the absence oE any satlsfaobory ewdenee that the -
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, defendant “was | actuated by ma.hee, or that the opmxon expressed, even 1£ X

erroneous, was nof honestly formed

APPEAL from the decision of B C. Keanedy, sttmc’o Judge of ’
Sholapur-Br,]dpur at Sholapur ’
-Suit to recover damages for libel, ‘ o o
‘On the 1st October, 1900, plamtlﬁ‘ made an apphcatxon to the o

" District Magistrate, alleging that the Police were ineffective and -
" that he wanted an additional gun for protection against dacoits. -
~ This apphcatlon was forwarded to the District Superintendent of

Police. - The latter officer sént it to, the Chief Constable (defend-

~ant) who forwarded it to the Thdnadar of the vxllage where ther' 5

. plalnblﬁ" lived. -

The Théna Amaldar (ofﬁcer) rephed that the proposed issue of an ‘

"additional gun was unnecessary. The statements of the plamblﬁ' o

. as to his unprotected condition were false and made because the

 polico had searched his hoiise in connection with the Oha.dchau

highway robbery. - There werp two factions in the village, of

“one of which' plaintiff was the head.  On all these grounds no’-

new hcense should be issued to plamtrﬁ' but hxs old one should'ii
be taken away. . L
" The Chief. Constable forwarded the Thana. Amalda,rs reporb

~k'repeaiamg the substance of it and then addmg :—‘“The reasonsf"tf-:‘
~ given by the Thdna Amaldar are correct; the applicant. (p]axnt—j.f?"_‘

(iffs) house was searched in the recent Deshmukh’s case and then

-~ Ilearned what his character was. - I concur w1th the recommen- ~

‘dations of the Thina Amaldar.” .=~ %, .. e

2l pondence to the Drstrxcb»Maglstrat [repea.tmv the remarks’ of the -

- Thanaddr and Ohlef Consta,b]e an

- The  District-Superintendent ofiPohce forwarded the corres~

addmg some remarks of hls f

The hcense of the plamt:ﬁ' was in conseque‘nce cancelled."‘;: 2
. Plaintiff filed & suit against defendant to recover da.matres,}“

- oallegmg thab in the month of December, 1900, he. falsely and

~wahtonly reported that plaintiff’ was an associate of dacoits a.nd( :

" caused his ‘armslicense to be cnncelled thereby m;urmg hls )

- "reputatlon and causing him | annoyance.:

' bv:,honestly in the executlon of his duty,.

“Defendant contended (inter alia) that the “report was ’ma.de” '
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The Iower Court found that the'defendant d1d not report that','. 5
the plalntlff was an accomphce of thieves and dacmts and that’ )

the defendant was not liable to any damages
lentlff appealed to the High Court, -

D A K/me for the: appellant (plalntlff) .——The defendant» ,
f could at the most claim a qualified privilege to phe statements -
made. by him in the report : see Odgers on leel and, Slander, o
pages 206-—-232. - Here the defendant was' onIy ealled upon to.
report on the pomt whether a fresh hcense should isse; but he :

7goes further and states not only that,a fresh hcense should not '

) lelle to the plamtxﬂf bub his old license should be cancelled The o
occasion, ther efore, cannot be regarded as prlvﬂeged Aga.ln, the -

- circumstances -do not show- that any duty :was cast upon the
defendant to make the imputations : the, plea, of qua,hﬁed pr1v1-
lege, therefore, cannot avail him, ) .

The Govemment Pleader for respondent (defendant) —The

. _occasion becomes. puvxleved under -section ‘51 of the Bombay.

- District Police Act (Bombay Act IV of 1890). Agam, in this.
case the plaintiff has not proved any malice' on the part of the

defendant : see also Jehangir v. Secretm _i/ of Smte ® and bhepherd

vo I ‘ustecs of the Port of Bombuy ®. e

D A. Khare, in reply ——Sectlon 51 of the Bombay Distriet -
.—’,Pohce Act (Bornbay Act IV of ]830) does not authorize a pohce
».»Aof’ﬁcer to perpetrate a hbel and to orra,tultous[y assaxl the‘
V'charecher ofeperson -{: D \:_ Rt

T ; R

g CHANDAVARKAR 3. --The hbel conlplalned of in- the plamt is®
" that the defendant in his capficity -of Chief Constable of Pan-
j',_j','-dharpur sent in December, ]‘MJ) a false  and mahcmus 1eport to-
“the District- Supemntendent of Pohce, Sholépur, recommendmo o
i that the license held. by the plaintiff” for a gun under the Arms R
o Aet should be cancelled because he “was an’ associate of thieves
" and dacmts ? The report sent in by the defendant does not contain: -
S tl}lese Words but the language used in it is ‘plainly defamatot‘y
. of the plaintiff, though it may not suagest that he is an associate
f’ of dacmts Moreover the defendant in hlS deposmon admlts that;_
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he d1d glve 1nformat10n to the Dlstnct &upermtendent that the

“plaintiff was “barbouring offenders ” ~and that his repoit was
* based on his “ fear that he’”- (the plmntlff) “ assoclated thh :

bad characters.”

"We cannob agree, therefore, in the District Judge g ﬁndmg :

) upon the evidence that the defendant did not report that the

plaintiff was an ‘accomplice of thieves and dacoits, But the mate-
rial question in the case is whether the defendant’s. communi-
cation is.nob protected by privilege. - As a Police ofﬁcer it was;
his duty to make zeports about persons asking for and holding -
licenses for arms, and the communication was made by him in..

“the discharge of a public duty which he owed to his superior.
~officer,  The mere fact that the defendant made the communi- -

cation for the purpose of getting the plaintiff’s license cancelled,

- though his'superior officer-had never asked his opinion about the
cancellation, is not sufficient to destory the privilege, because as "

pointed out by Baron Parke in: Toogeod.v. Spyring -2 - sucn?f
_communications are protecte& for the common convenience ande :

-welfare of society ; ‘and “the’ law has not restricted .the rlght
“to ma,ke them within any narrow limits)’ - But it was said that

there was no truth whatever in the report sent and mforma,tlon’.:,
given to the District Superintendent of Police and that there was

“no reasonable ground for the imputations on the plaintiff's char~

acter. The law as to such privileged communications is  tersely "

_ summed up by the ‘editors of Smith’s Leading Cases in’ their notgs -
“to “the leading case of Askby v. White (page 268, 10th Edition),
‘as follows :— In such cases, generally speaking, howe\ er-harsh,
ik’hastv or untrue ma.y be the langruage employed, so long as it is
;f‘(honestly believed by the speaker kyr writer to be-true, it does not
~furnish a legal ground - of action’; see Todd v.. Hawkms,(“‘) per.

Wﬂles, J.; and the definition of pnvﬂeged communications .in-

Aarrison v, Busk'® ; and provided he believed them to be true, it -
~ddes not matter that he had no'reasonable grounds for his belief :
Glark .v. - M olynem @ Nor, it seems, is it essen’mal, if - the
“oceasion he “priviléged, that the writer or speaker- believe ‘tke
~statement to be true, pmvxded he make it W1thoub ma,hee mlfact .

@ (1837 8C. &R . T . ((87)5Q.B.D.2%%
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- for it may be his duty to communicate statements W hlch he i

“himself does not-believe ; ¢4, per Bramwell, L. J. ; “see Jenome v.

- may be of such a character as on that oceasion it gmay be proper

" to communicate it to & particular person who ought to be inform- :

~ ed of it......If the defendant was actuated by sone motlve other
than - that which would alone excuse him, the jury may find for
" the plaintiff.,”  In the present case it is alleoed that the defend-

- ant was actuated by a malicious motive, - and if there is satis-

-factory evidence leading to the conclusion that the defendant
~ was actuated by malice in fact in making the communication to
his superiors, the privilege would be destoryed. The evidence

from which we are asked to infer malice is contained in the de--
positions of the plamhﬁ' and the defendant. .The plaintiff states -

that there have been two factions in the vxllage, to one of whieh’
he belongs and the other is headéed By the Police Patel, a bhduband
of his. The defendant admits this. , Aceor dmw o the plaintiff he

had sent petitions to the District Supmntendent of Police and -
the District Magistrate against the Police .in 1899 and the
defendant suspected him' of having sent an anonymous petition -

against him chargmg him with bribery. The defendant denies

* this. He states that the plaintiff ¢ has an objection to the Police :

" who are at Mandrup and visit there ”; that in 1900 the plaintiff’s
w p p

- house was searched by the Thanaddr Gul Mahomed in connee- -
_tion with a robbery committed at Chadchan and that he always -

" intiigued against the Police. gAll this evidence proves that the
- plaintiff was making complazghts against the police officers and

-

- the ‘police officers were reporting against him suspecting that he ” -

‘was intriguing against them and assisting bad characters. These
~complaints and counter-complaints did no doubh produce hostlhty v

“between the plaintiff and the Police, but it was hostility brought.
_about by the . opinion already formed by the police officgrs

‘dgainst the plaintiff’s character. . There’is nothing to show that
_- that opinion, though erroneous, was not honestly formed ; and

the commumcatlon of that - opinion- by the defexfdant to hls

m (1891)A 0.73. TR B
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supenors cmnot be held fo have been actuated by any muhcxom L
motive when the evidence before us: is equally consxstent with -
the view that, honestly believing the plaintiff to be an mtrwuer
and havmg regard to the search of his house in- connectxon with
tht, Chadchan robbéry, the defendant thought that it was his duty -

- to inform the Bistrict Superintendent of Police of the opinion he -

had f01med as to his character. Communications of this kind,”

to borrow the language ‘of Alderson B. in’ Todd v, Hawkins (D :

“should be viewed liberally,” and unless it is proved c_learly

. that they were made with the malicious intention of defaming the -

plaintiff, the verdict must be for the defendant. What is relied
“upon as evidence of malicious intention is evidence of occurrences -

. and the mutual relations of the parties- whlch led the defendant
_to entertain a bad opmlon about the plamtlﬁ' and to’ report it to .
_his superior- officers -in the discharge of his duty: The ev1dence ,

“of malice in fact is'not, in our opinion, so clear and unequivocal -

- as. to destmy the. pnvxlege, We must conﬁrm the decree Wlth"? :

-~ . 1903,

' Auyust 4‘.

E costs

. Aatwn. TR
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o APPELLATE OIVIL,' |

: quore .Mr Justwe Chandavarkar amd Mr Jusme Aston B
NARASIMHA SHANKAR DESHPANDE (ORIGINAL PLAINTH‘F), APPELLANT,

RN IMAM v.xmn MAHAMAD (OBIGINAL UEFENDANT), RESPONDENT.* .

- Malicious search—Poltce Officer se w}zmg a house under or ders for arms
umler a cancelleol lwense»—Actmg m{the dzscharge of duty-—-D»sﬁonesty—- :

© -.On the lst Oetober, 1900 the plamtlf'c' S,.pphed to the sttrxct Maglstrate to

* tenew hiy’ exxstmg license for arms and for the issuecof an. additionat License for
. fresh arms. The District Magistrate, however, eancelled the pIa.xntlﬁ’s ‘existing

* license and declined to grant him a license for fresh arms, 'This order was

: sent on to ‘the defendant the officer in charge of the Police Station at the vﬂlage :
* where plaintiff lived, w1th @ direction that it should be_communicated to &he

plalntlﬁ' and that such arms as there might be in his possession should be
. .attached, The defendant accompanied by a Panch wen‘o to the plaintiff’s house,
commumcated to him the contents of the order passed by tbe Dlstnct Magxstrate

K Fn'st Appeul No. 87 of 1902,
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