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“a wrongful dismissal of the suit, where the decision'i$ manifestly ~  1003."
agamst the weight of the evidence, is contrary 4o law and we = - Brogax
therefore dlscharge this rule Wlth costs. j : Ann:éexn. -
Rule dwcﬁaryed
) ,APPELLATE CIVIL.
R 2 ‘p'
_Before the Hon’ble Mr. E. P, Oandy, C.8.1., dcting. C’/nef Justzce,
S and .Mr. Justice C’ﬁandavarlcar‘ REAN -
A.‘BDUL KARTM FATEE MAHOMED (omoras Prarvmes), &rrmcmw, 08,
v. THE MUNICIPAL OFFICER, ADEN (ORIGINAL DEerENDANT), Oymmm ¥ JulyTe

'V:Letters Patent, 1865, dause 13—Aden Courts Act (IT of 1864)—8uit in--
= . Qivil Court of Restdent at Aden—Traaner qf‘ suit to the Hzgh C'ou'rt—-l’ower
of Hzgk Oaurt#uMsdactaon P R Tt

: The le Couﬂ; of the Resulent at Aden, a8 constxtuted by Act II of
- 1864, is subject to the superintendence of the High Court at Bombay within -
- the  meaning of clause 13 of the Letters Patent, dated the 28th December, 1863,

~-and the High Cowt has power.to remove a smt from the C’om-t of the Resldent _
and to try and detexmme the same. - -

5 CIVIL APPLICATION for the tra.nsfer of a su1t from the Court of o
the Political ‘Resident at Aden to the High Court. SR
“The plaintiff filed a suit in the Court of the Pohtlcal Resuient at -
Aden, alleging that the defenddht wrongfully took possession of - -
- -certain immoveable property, and: pra,ymg that he (defenda.nt) :
: shouid be directed to dehver Ebssessmn of the property to the’ o
S plamtlﬁ'. L
“The defendant answered (mfer alia) that in takmg possessxon oi o
BE the property he acted under the orders of the Political Resident
- and that if the p]amtlﬁ' had any clann he should prefer it agams,f. :
tBat officer. - 3 i
* The plaintiff, thereupon apphed to the ngh Court for the
transi‘er of the case from the Cou1t of the Pohtlcal Resxdent to

% vail Applmatxon N o, 111 of 1903.
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1tself on the ground that under the c1rcumstances of the_ casek‘ 1!;

was 1mp0551ble for the Political Resident to try the suit; and tha,b
in the 1nterebts of justice  the trzmsf@r had become ‘necessarys’

A rule nisi having been issued to -the defendant: ‘requiring

granted

him' to show cause Why the. plamtlﬁ"s apphcatlon should no'o be

" Raikes (1nstructed by Messrs. Z’dgelow, Gula&clumd and Wadaa)
appeared for the applicant (plaintiff) in support of the rule :—The--

- question is whether the Resident’s Court at Aden is subJect to the

* superintendence of "this Court “under " section 13 of the Letters -

Patent, dated 28th December; 1865, The Court at Aden was -
" established by the Aden Courts Act (II of 1864) The obJect

" of -the Act was to bring,the Court of the Resident-at. A.den under -

~ the superintendence of this Court in respect of. certain Judgments
~gnd proceedmgs as stated in the preamble. : Sectmns 8 a.nd 9of

“the Act show in respect of what judgments and" proceedmgsf”

the
High Court is invested with the power of supermtendence

,.;»respect ‘of suits over Rs. 1,000 i in value, the Aden Courb is bound“;
. to make a reference to- -the High Court for ‘decision.:

The value

~of the property in the present suit is over Rs. 1,000, Séctlon 1L

* lays down the procedure to be adopted by the High" Court: 'fThese
" sections “clearly make™ the Court: ab *Aden - subjec

. SUperxntendence of the ngh Court. ‘Section 16 of the- Act also
- supports our contention, because under that section the prowslons

“of the Civil Procedure Code are made apphca.ble to the Court at’

~ Aden,: Under these circumstances; - section - 25 <of ! the - Code -
o would empower this Court to trfinsfer the case 1o 1tself The
- only authority: on the point by- way of analogy is the Penm case,

- Queen-Empress v. Maganlal. @ .. Sgation. 31 of the Ach g1ves power

.7t0  the ngh Court to frame rules to reorula.te the’ practice and
proceedlncrs of the Court of the Resident aiz Aden,:: This means -

. that .that, Court- 1is subject to, the supermtendence of the ngh
- Court. Sectlon 15 of the Charter establishing -the ; ngh Court
e gwes generally to the Appellate side of the: ngh Court: the :
- power of revision OVGI‘ all Courts: Bas Jamna. v. Bai Jadav @,

) (1886) 10 Bom. 268,263 & 270, .« .. " (@) (18Y9) 4 Bom, 168, "
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' (CANDY, C.J. (ACTING), referred o Makzdaﬁ v Som& (1))
Scott (Advocate: General, with B F." Nicholson,” G‘rovernment

' Sohcltor) .appeared for the opponent (defendant) to show cause.

- The High-Court’s power of supermtendence must’ be. determmed

by reference tothe Charter, 24 and 25 Vict,, c. 104 seetion 157,
- Khoja Shivji'v. Hasham Gulam® ~ The Zanmbar Courts ,are
much more under the supermtendence of the- ngh Court ;than -
. the' Resident’s Court at Aden, because thete is an appeal to the
High Court from the dee1s1on of the Zanmbar Courts; the ngh ;
-Court having appellate jurisdietion ‘the power of revision: »
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necessarily foilows. ‘The power of supermtendence given to -the. -

High Court by section 8 of the Aden Courts Act is in connection

with criminal cases and not in connectlon with civil eases,  The
supermtendence or - revision prov1ded m the preamble to. the

Act is the supermtendence or revision in criminal cages—-ges. -

: sections 28, 29 and 30 of the Act. Theﬂgenei*al scope of the Act -

is that the High Court is merely to give its' cpinion on a reference

by the Aden Court, that is, the High Court’s power is merely -
*mlmstemal with respect to that Court. After the High Court
has given its opinion, the final decree is to be passed" by -the

Resident : according to the opinion of the High Court, - Though
the Act provides for the procedure to be adopted by the Resident’

Jin’ ‘eriminal cases, it seys nothmg about the proceduire to - be

adopted by. him in eivil. cases. In such cases the Resident i 1s to

be governed by the spirit and prineiples of the laws Prevalhng in’
the  Bombay Presidency-—see section 15° of ~the Act.:. Under .~
_section 8 there being no appeal given against the decision of the " -
Resident, the result would be that the Hmh Court - cannotf )
transfer the present case. fzpm the Court .ab Aden: In Re i

,Rattansee Purshottum.®. -

* Raikes, in reply : —The cases rehed on do not apply In the
,‘ absence of any enactment to the contrary, all” Courts"in- thls
; Premdency must, épso facto; be subordinate to this ngh Court s
. Rari'v. The Secretary of State® ~ Aden.being included in thee
Presxdency of Bombay, the Courb at Aden musb necessanly be

: ) (1872)9 Bom 1. o, B 249. = @ (1399) 24 Bow. 471
‘»v\»'_tz) (1895) 20 Bow, 430, AR «‘».;;j.,(“"‘« (1903) 27 Bom, 424 .. -
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’

.sub.]ect under the Letters Patent and the (‘harter Act ’oo the |

“superintendence of ‘the Bombay High Court.. The High Court -
*is not merely a consultative tnbunalv-see sections 8 and 9 of the

“Act. The High' Court is to pass its decision and the Resident is

. to carry it out. ‘The Resuient is to discharge the ‘duties of the '

S Court exectfting a decree, in Jother words, he becomes the :
mxmstenal officer of the High Court.. o ‘ TR

CANDY C J. (ACTING) —The main questlon before usis whether -

' the Civil Court of the Resident at Aden, as constituted by Adt I

_* of 1864, is subject to the superintendence of the - High Court of |

~Bombay within the meaning of clause 13 of the Letters Patent,

. dated 28th, December 1865. If it is, then the High 'Court has
‘povver to remove the present suit from the Court of the Resident
-~ .end to try and deternime thab suit, and it is clear on the
admitted facts that for the purposes of justice it is proper tbab g
" this should be done if the High' Court has ‘that power. " In
" Pirbhai v. B. B. and . L Railway Co,0, Mr, Justlce Green -
. _held that the Bombay Court-of Small Causes, as" constituted- -
" under Act IX of 1850 (amended by Act XX VI of 1864, section 7),

" must be considered to be subject to. the supermtendence of ‘the
* " "High Court for the following reasons :—Subject to the conditions -
."'fjprescnbed in section 54 of Act IX of 1850, the ‘High- Court ‘had’ o

" authority under that section to remove .causes from ‘the Small

-~ Cause Court and itself to try and determine them.: By section 43 =
~~of the same Act, any general rules for regulating the practice

~-and proceedings of the Small Cause Court made: and issued by

©the  Judges of that Court were to be sent to the High Court-
-+ for approval . ", Then there wgs the power of the High Court. to _
- prohibit the Bombay Gourtof Small Causes from proceeding whers
-it was a.ctmg Wlthoub jurisdiction, or in excess of Jurxsdlctxon. o
" . and there was the power of rese&mg questlons of law or’ equlty b
. for the opinion of the High Court, andcthe obhgat:on todoso
f ‘f"[in cases above the value of Rs. 500, on the application™ of " either -
i of ‘the porties. Such a power of reference was termed by Mr. -
dJ ustice Phear in the matter . qf Jolm Thomson ® g 4 modxﬁed :

g

form of appeal.” 7 oo i
* For the above reasons Mr. J ustice Green held thab the Bombay -
Court of Small Causes, though nob - sub;ect in alI ‘respects,

e (1871) 8 Bom, H, C. 59 (O. c) . (z) (1870) 6Beng.L R m. j"
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v;-.~_;}or perhaps generally, to the supermtendence of the ngh Courb,

2 nory: strictly ‘speaking, subJect to its appéllate Jurxsdmtlon atall, .
~“2was so far subject to its superintendence .as' to give the | Iatter
.- = Court, under clause 18 of the Letters Patent, power:to remove,

" .and try and determine any - suit’ pending in' the former . Court S
::when the High COurt for purposes of ]ustlce should think proper‘

. todoso., D C L e

.. The learned Advocate-General who appeared before us aga,mst }‘

s p 'the -rule, referred to section 6 of the present. Pres1dency Small
“Cause Courts Act (XV of 1882) as showing ¢hat ‘the Legislature

. ‘deemed it necessary by special enactment to declare the Small
.. Cause Court subject to the superintendence of the High” Court
~ within the meaning of the Letters Patent. - But this may well have
been for the sake of 'greater cautiom, and it is quite possible
that the Legislature in framing the’ Presidency Small Cause

Courts Act of 1882 had in mind the decision of -Mr, Justice -

_-Green, which was delivered in 1871, For instance, section 6 of
“Act XV of 1882 declares that the H1gh Court. shall haveé, in
- respect of the Small Cause Court, the same powers as it has
- ‘under the Charter Act in respect of Courts subject to its appellate

= jurisdiction ; and these powers include the power to make. und

.. “issue general rules for regulating ‘the practice and proceedmus,f

T the same power being given by sectmn 9 of the Act.

: Acb 11 of 1864 was passed after the Charter Act of 1861 and :

after the original Letters Patent of 1862. . Not only is it stated
" ‘in the preamble ‘of Act II of 1864 that it-is expedient to provide
" for the superintendence or’ revision of certain of the judgments
" and procéedings of the Resul?nt ot Ader by the High Court’at

“"”"Bombay, but the Act. provides in sietion’ 31 that the High

L Court of Bombay shall havgfpower to make and issue general rules
ffor regulating the practice ‘and proceedings of the Court of the
Resident, and also to frame forms &c., all almost in the same
.+ language 8s is fo be found in section 15 of the Charter Act.. It
~would seem therefore that the Leglsla.ture expressly 1ntended that

- Court of the Resident.-- No.doubt the High Court of, Bombay is
- mot-the “ High Court” at Aden for: such purposes 8s are governed

-the High Court of Bombay should have supenntendence over the :

by the deﬁmtlon of the ngh Court in the General Clauses Act _

o879
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" under the orders of the Resident. = = " e

- Patent of 1865, and seéond, that bn the merlts thls is not-a
proper case for transfer, '

TH.E INDIAN LAW REPORTS [VOL XXVII

for 1b is not the h1ghest Court of appeal There is no appeal from
decisions or orders, civil or criminal, of the Resident: (sections: 3
and 29 of Act I of 1864). . But nevertheless the High Court may -

- have superintendence over the Resident’s Court; and ib is clear-

from sections 8 to 13 of the Act II of 1864 that in certain: cases"
a litigant in thesResident’s Court has of r1ght what is: praohcallyf g
an appeal to the High Court. ~Mr. Scott would have us’ read

- »clause 13 of the Letters Patent and section 15 of the Charter Act,

together so strictly that the High Court can have no superinten-:
- dence over a Court,jinless an appeal: properly so called lies from
. the decisions: of such Court to. the High Court: : But that, as
~ remarked by the’ present Chief Justice (in Bhagwandas v. Jedu,®).
: 'Wou}d be to apply a narrow meaning not Warranbed by -the-Act.:.

~ For - these reasons 1 ¢hink that this Court has: _]urlsdlotmn

': vinder clause ‘13 of the Letters: Patent; and I would make’ the:
. rule absolute.» OOSts to ab1de bhe result. i

CHANDAVARKAR J -—ThlS is an’ apphea’mon made b A.bdul,

f Karim Fateh Mahomed under section 18 of the Amended Letters;
" Patent of 1865 for a transfer to this Court of the sulb ﬁled by the

applicant in the Resident’s Court at Aden against the opponenb \

the Municipal Officer at Aden.  The ground of . the apphcatlon
~ is that the opponent . has in his written statement in the suib

sought to justify the act complained of in the plamt asone done

The apphcatmn is opposed by the learned Advocate-General f‘

appeanng for. the opponent, on two grounds first, that the

Resident’s” Court is not subject tq, the supenntendence ‘of ‘this
Court within the ‘meaning of ‘sectiofy 18 of the Amended  Letters-

‘Dealing first with- the preliminary obJectlon, to the Junsdlctmn

:»f_fof this Court, it is clear from the preamble of Act No.-II of 1864
‘. (An “Aet to provzde Sfor the administration -of ~civil- and’ cmmmal
justice at Aden) that one of the objects with ‘which it was passed-
. 'was “ to provide for the supermtendenee or” revision of  certain
“ofthe’ ‘judgments and proceedings of the Resident’s’
~-this Courb It is contended however that the power'

:"

(1) (1902) 4 Bom. I: R 970, p. 971.
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tendence given: by the Act to th1s Court is. ot a Judlclal but o

‘able doubt on the question.: In the: trial of.any . .suit in which:

- the claim-exceeds one thousand rupees in -value, the Resident of

his own motion’ may, and, on the application’ of any of :the
~parties, shall refer “ for the decision”of this. Court any question
- of fact or of law, or of usage havmg the force of law, or of the
construction ‘of a document affecting the merxts of: the decision,
“Cases so referred t0 this' Court have to be heard, under section 9

g by two or more Judges and this Court has to give * Judgme nt-

in every - cage. - Under section 11, the, partles to the :case are
entltled to appe@r and be heard in this Court in person or by a
plea,der According to section 12, “the . ngh Court, when . it

has heard and considered the case, shall transmit to the Res:denb v
‘a copy of its judgment under the seal of the Court: and" the .

‘signature .of the Registrar.””  The combmed effect of all ‘these

sections is” that = when this  Court acts on a reference by the

'Resident, it acts as a Caur‘ supemntendmg ]udwwlly certain

Jjudgments and proceedings of the . Resident. It is true that .

' this Court cannot of itself under the Act pass & decree in any case

* yeferred to it; the duty of d1sposmg .of -the case is.cast. by

" section 12 of the Act on.the-Resident; but accordmg to ‘that
- - section, the Resident has to- dispose of the case conformale to
- ’the:decision of the . ngh Court.” - It is this: Court .which .in
eﬁ'ecb -decides t.he case ; it is the; tnbunal ‘which: gwes Jjudgment

- and, accordmg to sectlon 9, tha.t Judgment 1s an: order of the'

Court.

88l
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. purely ministerial power. - It is true that according to- -section '8
~of ‘the Act no appeal lies tg this Court from any decxsmn or order.
of the Resident ; but. the power g oiven- to this Courb to. hea,r and‘;’

~ pass judgments in certain cases mentioned: in the said. seetlon;_-g
- when those cases are referred to this: Court.as. prescnbed thereby_,' ’
is. undoubtedly a. judicial,- not & . purely. ministerial;- power.:ﬂ'

- According to.section 8, in the trial of any.suit in’ whlch the.

- claim shall not exceed one thousand rupees in value, the Resident
may, either of his own motion or- on,the application -of anybff.

the parties, refer - to this Court any question of law, . or of usage

having the- force of law, or of the construction. of a document

“ affecting the merits of the decision, when he -entertains reason- -
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v But 1t was urged tha,t in- any case the’ Resndents Court - was
not within the ‘meaning of »section 13 of the Amended Letters :

. Patent of 1865, because, it was argued, a Court subject to’ this -
“ Court’s “ superintendence ” must be a Court, subject, according =~
_ -to section 15 of the Charter Act, to the appellats jurisdiction of -
 this Court. Sestion 13 of'the Letters Patent ordains :—¢That .
. the said High Court of Judicature at Bombay shall have power to
. temove, and to try and determine as a Court of Extraordinary Ori-
~ ginal Jurisdiction, any suit being or falling within the jurisdiction -
" of any Court, whether within or without the Presidencyof Bombay, -
© subject to its superintendence, when the said High Court shall think -
. proper to do so, either on the agreement of the parties to that effect;
- or for purposes of justice, the reasons for so doing being recorded .
~“ on the proceedings of the said High Court.” - Section 15 of - the -
. Charter Act ‘enacts  that “ each of the High Courts- established
" under this Act shall have superintendence over all. Courts which -

-, may be subject fo its appellate jurisdiction.”: The contention:of ‘

" the learned Advocate-General before - us is thab section 13 of ‘the -
 Letters Patent must be read with section 15 of the: Charter Act,
. and a Court contemplated as- subject to this Court’s superinten=
- dence in the former is' a Court subJect to -this' Court’s appellateli

jurisdiction as’ pointed out in the latter, and no other, Thei-
difficulty of accepting that -view is that the Letters: Patent of .

. 1865 were granted, as the preamble shows, for the express pur--
~*pose of conferring additional powers on this Court.” Section 15

of the Charter Act dealt with Courts which might: be subJect to :

‘the appel]ate Junsdxctxon and brouwht them within the' superm-};

- ‘tendence of this Court: but that iy was not . ineant to'. exhaust

*those Courts as the only ‘Courts su ject to. this Court’s superin~
- tendence is apparent from section Y6 of the Letters Patent of .
- 1865, which ordain that “the said High Court of Judicature: at

. Bombay shall be a; Court of appeal from the Civil Courts.of the -

Presidency of Bombay, and from all other; Courts’ subJect 1o 1t.§f

_superintendence.’”. The result is that, as pointed out by Green, J;,
i Pzrbka@ K/umjz v.B. B. & C. I. Ry. Co.®, .taking the Act; and‘ :

~ the. Letters ‘Patent together,  the .High Court-has superinten~ -

' \;‘tdence where it has appellate Junsdlctmn, and has appellate Juns-

. ® (1873 8 Bom. .50, so.‘
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'1 f’dlctlon where it hag: supermtendence. The view taken by,
Green, J., in the case just cited was this. = He said ——Section -
15 of the"Charter Act dogs not, in my opinion, limit the superin. -
- tetg@ence of the High Gourt tothe Courts which may be subject to -
- - its appellate jurisdiction ; it ‘only says that over such Courts the . -
~High Court shall -have superintendence, not that it shall have

- superintendence over those Courts which are subject to its appels

late jurisdiction, and over no others.” This view, I think, is borne -
" out by Act IT of 1864, which provides for the administration’ of
civil and criminal justice at Aden, - The Charter Act was passed

in 1861 ; Act IT of 1864 brought the Resident’s Court .at. Aden’

under the superintendence of this Court for certain purposes and -

© in certain matters without giving any appellate jurisdiction to the

** latter over the former., Before the Letters Patent of 1865, there -
" was then a Court subject to this Court’s superintendence, but not |

subject to its appellate jurisdiction. Section -13 of the Letters
Patent was - obviously meant to include - such' Courts .and not

merely those referred to in section 15 of the Charter Act. - Even-
-if we assume’ that the Courts referred to in section 18 of the

L etters Patent are Courts. subject to the appellate jurisdiction of
“this Court .and no other, T do not see any good ground for

restricting the term “appeliate. Jurlsdlctlon » to its strict and -
.~ technical sense, : Where there is an appeal to the Court allowed. by -
> any law or regulatmn in - hearing the appea,l it exercises” “its -

"',i»ﬁa,ppellate Jurlsdlctxon but'the same Jurlsd1ct10n may be exercised

. and is, as a matter of fact, exercised forall practical purposes.
where the Court decides a suit referred to it by law on questions

o \bobh of fact and of law. . Thaf; was the view taken by Phear and -

- Mitter, JJ., in Jokn Thomson 1 where they held thata reference:

: Was “a modlﬁed form of ap eal »..-That decision .was noticed in -
‘terms of approval by Green, J., in Pirbhai v. B. B. § C.I. Ry, Co,
~ and T see'no reason to dissent from the view there taken, - This:

view -derives further support from the ruling of this Court in

" Bhagwandas Narotamdas'v. Jedu valad Babu and others,® Whg‘re‘
i )the present Chief Justice held that the term “appellate jurisdic--

~tton” in sectxon 15 of the Charter Act: should be construed to'
mclude the power of revmon. e e T T (ML S

e sa) (1870)6Beng. L. b 170 @ (_‘1:9025'4.Bém.'1‘;. R 970.
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~*Bub 36 was' urged before 1 us that this last ruhng is: opposed

" to the decision of a Full ‘Bench ‘of this. Court in Kigja-Shinji -
v." Hashom' Gulam,® and the remarks of - Sargent; C.J.;: in
“his judgment - in that case that “a power. of revision is no@an '
- incident of appellate powers, but, on the contrary, can only be
" .exercised where thereis no appeal ” were relied’upo‘n.'i But the

_-conflict between the two - decisions is; in my -opinion; . more

apparent than real. - In the Full Bench case the fact:was, as'

. pointed out by . Far ran, J., in his judgment, that by an Orderin -
- Council the Civil Courts in Zanzibar were, for merely Jumsdlc-“
“tional purposes, assimilated to the area of & ‘Bombay Distriet i
~'order that the application of the Procedure Acts” to those Courts :
#may be exactly defined.”” And the exact definition. ‘was; among -
: other things, that this G;ourt should be & Court of appeal accord- -
- ing to the Civil Procedure Code from the decisions of the Zanzibar ,
" Court. The inclusion of ‘the power to hear appeals under ‘the -
~.Civil - Procedure Code. necessamly implied the exclusion: of the .
power to act in revision under section 622 of that Code. Tha[t;:
: was the ratio decidends i m the Full Bench case ; but thas rea,son-:f
~ ing can have no bearmg on the questlon whether. the term
R appellate ]umsdlchon, as used in- the Charter Acb and thej
+Letters” Patent, is not Iarge enough to mean a Jurlsdletxon of.
: supermtendence . R :

=~ It follows then, from these conmderahons, that the Res1dent’e '

' Court ab Aden is a Court subject to the- superintendence of this
* Court within. the meanmg of section 13 of the Amended. Letters :
- Patent of 1865, The fact that the supermtendence isof & partlal o
-and limited character cannot affectfthe question, = There are some -
- Courts subject to the’ appellate jurisdiction of a -High- Coutt in
;- certain cases only, appeals in otheY: cases being allowed - by law :
~ld1recb to the Privy Council. As pdinted out by Green, J., in the -

- “Bombay case above cited ‘and by Phear,.J., in' the case already
;f‘mentloned the exwtence of appellate jurisdiction, though limited, -
s sufficient to bring a. Court within the supenntendence of the
. -High Court. ' -4 jfortiori, the power of interference given by Act
I of 1864 to this Court on a reference, though limited to.certain
. suits, does not make the Resident’s Court less a Court sub,]ecb to -
- :,th1s Court’s superintendence. '

B a) (1895) 20 Bom,éSO. ,
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' .;The prehmmary ob_]ectlon must, therefore, be overruled On
~ the merits, it has not been denied before us that the act complain-
"ed of in the plamt of the applicant was done under the Resident’s -
© orders. - “If it was so done, the Resident is practlcally mterested in:

" the suit, - We have no doubt that that clrcumstance isnot 11kely to e

- ‘weigh with him in trying and decuhno* the case jsbut the: decided.

cases show that if a party has reasonable grounds for. apprehend—

~ ing that the Judge who i to try his case is likely o be biassed,.

he is entitled to a transfer: of the case from that J udc-'e. It is”.
~true that the applicant can. have thg suit referred o this. Court ;

- under- Act IT of 1864 ; but I think that upon the whole the"

-.proper course toadopt is to order the transfer prayed for. Costs -

- of this apphcatlon to be costs in the cause,

APPELLATE CI VIL

- APPELLANT, : v. BALWANT LAKSHMAN (OEIG’INAL DEFENDANT),
RESPONDENT* : : Ll L

L,I;el-—Prwzleye—Subordmate Govermnent oﬁcer makmy are_port to Ius

o supemar —-Impumtwns contamed in tﬁe repori-—Protectwn

The defendaiit, s Chlef Constable of Pohce, in reply to a request from hls v

R snpanor for a report as to whether the plaintiff should be granted an additional

~ Yicenze for arms, made in the course of his report cerfain imputations defama-

- e Rule frriddqabs'olute.

585
- 1908,

ABDULKARm
o

- MUNICIPAL

- OFFICER,
- ADEN,:

Before M. J. ustice Ckandavarkar and Mr Justwe Aston T
: NARASIMHA SHANKAR DESHPANDE (ontomvaL - Prar¥Ties),

~1903,
August 4, -

. tory of the plaintiff, and Tecommenifed not only that no additional license should -

- issue to the plaintiff, but that his o hcense ‘should be ca,ncelled. In an actmn».‘

© of libel against the dofepdanti— b oo EEE

. Held, that the defendant was not hable as his commumcatlon was protected o

. by privilege. It was tHe duy of the defenda.nt as a police officer to make roports

. about persons askmg for and holding leenses for arms, and the communication -
_ complained of was made by him in the.discharge of a public duty which he owed -

- to his superior officer. - The mere faot that the defendant made the commumca‘hon
»; Eor the purpose of getting the  plaintiff’s. license cancelled, thongh ‘his’ superior
. officor had never asked his opinion about the cancellation, is not suffieient to

destroy the - puvzlege, in the absence oE any satlsfaobory ewdenee that the -

* Fxrst Appeal No 96 of 1902
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