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dehvered up and cancelled Th'xb was hls prayer upon whlch , iéﬁ);”;- 9
the ‘parties went to- triale oo a e ‘ o Bakm‘nmf}
. To ‘such a case, we thmk artlcle 91 of the lextatlon Acb ,f‘ﬁgl‘“ﬂ'ﬂ

schedule T, applies: ~This is'not a document which is"said on’ KuARSENL -
~the face of it to-be void; it can only bo adJudaed vmd 1f the“'
facts. ‘which the plaintiff asserts can be proved.
"For these reasons e think that.the Subordmute.-J udge should -}‘
have d1sm1ssed the cla1m W1th costs, and we: accordmgly now do'fj
‘8O A;;,,_, N IO R RUIIFINE ST UL e NP IR S ¥
“In giving our- decisibn on this 'point‘.,Wé, of course, must not" be
taken as expressing any opinion on the other points which were - "4
decided by the Subordmate Judge, nor. as to_the question. how
far the plaintiff can raise the pleas whlch he d1d m thls caseina
sulb brought on the bon& BRI SO o
' e A *l_)ve"cr‘ee’ reveraed.

AP?ELDATE CIVIL~ "

g quore the Hon ble: Mr E T C’andy, C’.S.I Actmg O'huy" Jushce, .
. oo and Mr Justice. O'hcmdamrkar PR

BFHRAM KAIKHUSHRU IRANT (ORIGINAT DEFENDANT), APPLIOANT, . 1908, -
v ARDESHIR KAVASJI (or1GINAL PLAINTIFF), -OproNext# . 0. July .
Small C’dﬂse OOu;t;Pre..gidekc"y Small Cause “Courts Aot T(’X qu’1882), ‘ :
_‘ sections 9 and 88—Decision by g single Judge on ewdence—-Reversal of
decree by Full O’ourt—-—Jumsdwtz ‘—-Pmchcﬂ e : :

- One of the Judges of the Presid fey Small Ca,use Gourt at Bomba.y havmg
dismissed the plaintiff’s suit-on the evidence, the decree of the Judge was
- reversed by the Full Court: (composed of two Judges) ‘as being’ manifest]: y‘
against the weight of the evidence, on an application by the plaintift undex
section 88 of the Presidency Small Cause Courts Act (X V of 1882). »
* A question arose as to whether the decision of the Full Court was ulﬁra m}res y
and void, there being nothing in the rules framed under saction 9 of the Actl;‘
. providing for the exercise by the Full Court composed of two or more J udges .
- of any powers conferred on the Small Canse Conrh =~ 0 = 6 -
" >Hald, that though the Rules of procedure and’ pra,ctice of the Pres:dency: -
Small Cause Court at Bombay were silent as to the exercise-by the PFall Conrt -
cons1stmg of more. ‘than one. Judge of any powers nnder the Act, it did noi _

LR Appheatlon No. 7’7 ot‘ 1903 under Extraordins,ry ]umdfcttoxr. o
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follow that the sxthngs of the Full Ceurt were: therefoxe ultm mrcs Though
no roles were framed as to the procedare to be followed, “still by long practice.

‘the procedure had bécome well-defined and fully known, the. practice being. that.

the Full Court should consist of two Judges—the Chief Judge, and in his
absence the senior Judge, presiding. The Judge against whose decree any:

_ application is made is geverally the second member, if he is present in Courd

If he is absent, the Chiet J udge and the second, or the Chief and any other’
Judge hear and dispose of the application. Such bemg the unwritten rules of
practice, they must be deemed to be “ Rules treated as in force in the Court on.

~ 31st December, 1894,” nnder clanse (2), section 9 of the Act, and to be validly in -

force. . They fall within the prmelple that an mveterate practlca amounts toa

- rule of law. - e

- Held, further, that the power to alter, set 'lede or to reverse the deoree under

~ section 38 of the Act includes the power of the Full Court to pass a decree m

favour of the party in whose favour the apphcahon is granted.’ ;
" The practice of the Court of Small Causes at Bombay of reviewing the decree .
in cases in which the notes of evidence are sufficient to énable the Full Court to-
undertake that review and of setting aside a wrongful dismissal of- the suit .

. -<where thoecision is mainfestly" a,ga.mst the waxght of ev1dence is not conbmry
:to ]aw P

APPLICATION under the Extraerdmary Junsdmtmn (sectlon 622

‘of the Civil Procedure’ Code, Act XIV of 1882), to set aside
" the proceedings and decision of the Full Court, conmstmg of

Mr, R, M. Patell, Acting Chief Judge, and “Mr, Young, Actmg
Second Judge, of the Presndeney Small -Cause Court, Bombay,

- reversing . the decree of Mr. G. D. Deshmukh Actmg F1fth .

- Judge. .

_ The plaintiff sued tbe de?en (mt in the Presuiency Small
Cause Court at Bombay 0 recove]: Rs. 250 on account of broker-

" age at b per cent., alleged fo be due by the defenda.nt for the

» -“ sale of his hotel at Théha. 5

The. defendant denied liability to the pla,mtlﬂ"s clalm contend-
‘ing that the sale of his hotel was ot effected through plaintiff.
The suit' was tried by Mr. G. D. Deshimukh, Acting Fifth-

3 ‘Judge, who after recording evidence in full dxsmlssed the claxm

_“7 ,i'on the 22nd December, 1902, - - e e

® The plaintiff thereupon apphed to the Full Oourt under secthn

. 380f the Presidency Small Cause Courts Act (XV of 1882) for an
_extension of time fo-move against the decree of Mr, Deshmukh.

The application was granted by the Full Courb composed of Mr.

L hitty, Chief Tugs, and Mr. Deshmulkh, Botore the date of
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: the further hearing Mr. Deshmukh ceased to be a Judge of
the Presidency Sinall Cause Court, he havmg in the meanwhile:

(1.

1908, ¢

" BeHmrAM

‘reverted “to his substantial appointment as'a Subordinaté Jadge = i

7"1n the mofussil, and the plaintif’s application against his decree
- was heard by the Full Court: composed of Mr, Chltty, Chief -
Judge and Mr. R. M. Patell, Second Judge. OThe_. I_’ull Oourt

-‘ issued a rule aisi in the following terms t— .0

On the application of Mr, Dhanjishah Dorab;u, counsel for the plamtlff it 5s "
‘ordered that unless good and sufficient cause to the contrary be shown by the-
defendant on Tuosday the 17th day of- February, 1903, at 11 o'clock in the fores .
- noon, the verdict herein be set aside and. .the suit re- tned on the ground that the :

: verdxct herein was against the weight of ev:dence

- My, Chltty having in the meanwhlle lefb Bombay, the rule :

. 'was argued before the Full Court composed of Mr. R.M. Patell

Actlng Chief Judge, and Mr, Young, Actmg Second Judge. At -

~ the hearing the defendant contended that the Full Court had
no jurigdiction to- set aside thbe decree based on evidence: heard’
and recorded by Mr., Deshmukh, who did not sit in the Full

Court. - The Court overruled the defendant’s contention and

without ordermg a re-trial made the rule absolute by reversing.

the decree of Mr. Deshmukh, - The plaintif’s claim was allowed ’

to. the extent of one hundred rupees with costs. . . - -

Being dissatisfied: ‘with ‘the. decree of the Full Court the
defendant preferred an application to the High Court under the

Extraordinary jurisdiction (section 622 of , the C1v11 Procedure

COde Act XIV of 1882), ur -ng f,hat i

(1) The Full Court consisting a’" Mr. Clntty, Chief J udge, and Mr Patell,
- Second Judge, acted without jurisdi ‘tion in granting a rule nisi.

(2) Mr. Deshmukh, who heard the suit and fecorded the ewdence, was not '

' mttmg with the Chief Judge when the rale was granted.

- (8) The Full Court consisting & Mr. Patell, Acting First Judge, and Mz,

- Young, Acting Second dudge; had no Jumdmtmn in making the rule absolute.
" (4) Tho said two Judges acted without ]unsdlctlon in passing a decrac avmnst

the apphoant (defendant) for Rs. 100 and costs without ordermg & To- tnal, 1! .
-fhey had at all any ]unsdxchon todoso, - - . S e

- (5) The said Judges acted without J\msdxchon in reversmg the decree of Mr
: Deshmukh without his consent - s - ' :

(6) "The said 3 udges acted without. ]unsdlotlon in passmg a decree on fmdenee
: ot recorded by them or any one of them. R e I YA

" ARDESRIR, -
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. Rules:and Rules 180 and 181 of Madras Rules.” Even under the:

old Act (IX of 1850) there was no- provision made-in:: .connection”’
. .with a Full Court.. Seclnons 37 and 38 of the present Act relate -
. to reviews, but they say nothing {mtb respect to a: Full Gourt.

- support your ‘contention )

- THE INDIAN LAW RFPORTS.‘{T
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D The J udges acted wnﬁmut Jumsdlctmn in’ pa,ssmg Y decree in contraven- :

. tion of the terms of seckion 37. of the Presidericy Small Gause Courts ‘Act (XV
. of 1832) under which it was . prov1ded that ¢ every decree of tho Sma.ll'(,ause

Court in a suit shall be final and conclusive.”
" (8) The Judges acted without jurisdietion in- reversmg the decree

‘Deshmukh, who did not sitbo review his own judgment, on the ground that

the decree of the alient Judge was “ against tho weight of evidence.”:
(9) The Judges acted without jurisdiction. iu sitting as the Full’ Oourt not
recognized either by the . Presidency. Small. Cause Courts - Act, or:under :any. of

- the rules framed by the High Court of Bombay under section 9 of the Ack. .

A rule nisi was issued requlrmcr the . plaintiff - to show . cause

'why the ‘decree paé’sed by the Full Gourt in hig favour should
o not be set- asxde.\ c :

Mmzbzm (Wlth P N Godmho) appeared for the apphcant

3 (defendant) in support. o,ﬁ the rule :~=Our first contention is that-

there being mno rule constituting a Full Court; the  definition of

. Small Cause Court gwén in section 4 of the Presxdency Sma.ll

Cause Courts' Act would ‘mean one J udge or all the five. J udges

sitting together, but there is no provxsmn for two Iudoee con=
- stituting a Fuall Court.  The Bombay High Court has nob framed

any rule for the- constitution of & Fall Court under sectlon 9 of

the Act.. The High Gourts at Caleutta and Madras ha,ve fra,med

rules with respect to a Full Court-—Rule 95° of ‘the Calcutta

i There being .no provision of law ¢onstituting a Full, Court Fwe
" submib that the .constitution of the Full Courﬁ of the Court.of
ySmall Causes, Bombay, s 1]lega1 . o :

(CANDY C..J. (AcTING) '—-Have ,’you oot any authomtyp to ;

»

‘There'is no. authority. because. this is the ﬁrsb tlme that the

g -pomt is urged. Hven supposing that the constltutlon ;of the

o Fyll Court is legal still the procedure adopted by tha,t Court was '

; \h1ghly irregular. . According to the usual practice, the: - Judge®

who records evidence .and decides the orlgmal suit sits Wl‘oh the -

- Chief Judge in the Full Court and. then the two. Judges decide -

}.f»the apphcatmn. In the present case Mr. Deshmukh,a who ,
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i recorded the ewdence and declded the smb ‘was not sﬂ;tmg in
- the- Full Court when the ‘decree. was reversed. -Another irre-.

* gularity was that the rule nisi issued to us by the Full Court, .

Sassoan v. Hurry .Dd& ® o

- Our nexb point is that the Bombay Small Causes Court not -
: havmg been invested with appellate jurisdiction, kthe Full Court -

“had no authority to reverse the decree passed by Mr. Desh-
mukh. The utmost that the Full Court eould do in its revisional
jurisdiction was to reverse the decree and send back the case
for re-trial. The decree being based entirely on evidence, the
Full Court had no authority to pass a fresh decree in its place.

Even. the- .Hiwh‘Court has no power under its extraordinary

Jumsdmhon to revise a decree of the Small Cause Uourt when

the decree is based purely on facts.. Sectlon 25 of the Provin-

cnl Small Cauee Courts Act supports our contention ; P_oana
City Mumczpalzty v, Ramji @ ; Bai Jasoda v. Bamansha®

H.C. Ooyaﬂ appeared for hhe opponent (plamtlff) to show cause .

: CANDY, C.J. (AOTING) — hlS is an apphcatlon tnder sectlon."‘
‘622 Civil Procedure Code, Ly the deféndant in a suit in ‘the

Court of Small Causes, Borr,cbay, to set aside a decree passed

against him by two learned Judges of that Courb under section.
88 of the PreSIdency Small Cause Courts Ack. The suit’ was
~ originally decided on 22nd Decembez, 1902, by the Actmg Fifth h

- J udge, Mz, Deshmukh who dismissed the claim,

. Plaintiff then made an apphcamon to the Chlef Judge and. ‘

Mr. Deshmukh under section 38, o

“Such applications" in' the Bombay Court of Small Causes a,re
(1t'1s sald) made orally. T L T T A '-5 ’

) (1896) 21 Mad, 282, . ®(1896)24Cal. 485

: (5) (1898) 23 Bom, 884

(2>(1895)19 Mad, 96, 0 <4)(1895) ZlBOm-%O- AEEE P

1s03.
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distinetly stated that the case would be re-tried. _But instead of REPRRIN

- complying with the terms of the rule, the I‘ull Court - reversed .

- the decree of Mr,. Deshmukh and passed a new decree then and o

. there.~ . We submit that the Full Court had no jurisdietion to do, :
80, especially as Mr. Deshmukh’s .decree was based. ‘entirely on -

* evidence : Srinivasa v. Balaji Rau ®; Sczdasoo/c _v szna Jya (22 ’
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. Court™ are- ultm mres and void.
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* On the ﬁrst day the apphcatxon Was sto° obtam an’ exten
of time, which ‘was granted. 'On the next day when “the apph- ‘
cation was renewed Mr. Deshmukh had ceased to be & Judge of

_the Small Cause Court and ' the apphcatlon ‘was heard ‘by the

Chief and Second Judges Notlce was then ordered to issue to
defendant, - ® : -

~-The- case eventua,lly ‘was heard by the Aotmg Chlef and

“Second Judges (Messrs. R. Patell and Younv), who, on the ev1dence

recorded by the late Acting Fifth ‘Judge, set aside his decree

* The nine ob_]ectlons recited in the apphcetlon for rewsxon are"
all based on the plea of want of Jur1ed1ctlon and Were formulated

by the learned counsel for apphcant under two main heads t—_ -

(D) As there is nothmor in the present Rules under. sectlon 9

o of the Presldency Small Cause Courts Act, 1882, for the Courh
:oof Small Ca.uses of Bombay prowdmg for the exercise by two or:
" iore Judoes of any. powers conferred on the Small Cause Court

all apphcatlons under section 38 of the Acb demded by 8k Ful]

(2) In this case the « Full Court’ had no Jurlsdlctlon to.-
reverse the deolslon of the late Actmor Flfth J udge on a queetlon 8

On _point (1) we are. of opmlonathat the fact ag stated does

. not render the proceedings of the Full Court - invalid, Section 9

o prov1des that the High Court ma,yffrom time to tlme by rules

o having the force of law prescrlbe he procedure to be followed
‘and the practlce to be observed by fthe Small Cause Court &e.,

~+ - and Rules made under this sectlon may prov1de among other :

__matbers for the exercise by one or more of the J udges of the Sma,ll
- Cause Court of any powers conferred on the Small Cause Court
- by the Act. The Rules.of procedure and pructice of ‘the Court™

- of Small Causes of Bombay, to be found at page 400 of the Local

Rules and orders’ ‘made under bnactments applyzng to Bombay,

. are silent ‘as to the Sxercise "by more than one of- the Judges e
~ (commonly ‘called “the Full Court”) of any’ powers "under the’
Act. But it does not follow that the sittings of the Full Gourt

_are therefore wlira vires. - In the report in this case made‘by the

2 Acting Chief Jnge it is- stated that ,the Full Court has been"
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constltuted and has been workmg as a Court ‘of Revmon and .
: ‘Appeal ever since the estabhshment of the Court under Act IX_

-of 1850. Sl ; R :
~No rules were framed as to the procedure to be followed

but by long practice the procedure has become well-defined and
-fully ‘known. That practice is that the Full Céurt consists of -

- two Judges—the Chief J udge, or in his absence the senior J udge

. presiding. The Judge against whose decree anyapplication is. -
* made is generally the second member, if he i is present in Court.>
If he is absent the Chief Judge, and the sgcond or the Chief .

J udge and any other Judge, hear and dlspose of the application.
" Such apparently are the unwritten Rules of practice, and

- if they are not inconsistent with the-provisions of the Act, they

" ‘must be deemed to be “ Rules treated as in force in the Court on
81st December, 1894, under clause (2) of section 9 of the Aect,

and to be validly in force. They fall within the principle that

“an inveterate practice amounts to a rule of law ” (see per Esher
- M. R. in Jogrer v.-Weeks, ) - All the more 50 as in numbers of

cases, this Court has under. its Bxtraordinary _]umsdlctlon acquis

~ esced in the practice. They are in accordance with Rule 95 of

the Calcutta: Rules and with Rule 180 of the Madras Rules, ‘
copies of which have been shown to us by the learned ‘counsel

-for the present appllcant.

. Here the pleader for the apphcant for a new trial did ﬁrst'
i anove before the Chief J udge and the Acting J udge who had tried
* the suib 5 but the merits of tle application” were not gone into, .
a postponement being asked er and granted. - The Judges were ' ‘
~ within their rights in granting the poestponement When the
- application was admitted and finally heard Mr. Deshmukh was.

" not a Judge of the Court sodt was 1mp0551b1e for h1m to take
g part in the case. ‘

P

(2) Under the second head the questlons whlch amqe are,

~ more difficult,

. The first is that the notice (commonly called a mle mgz)v_
Whl"h was issued was a notice of a new trial, and therefore if the
o rule was made absolute, all that could be done ‘was to order a .

new trial,

(891 2Q. By Slat 4%
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e 1903. - .. - We thmk that the foundatlon of thls argumenb 1sv, re m

\:m - form than in substance. Tt-has not been . shown -by. aﬂidawt or
ARDE';H'H;: otherwise that the pleader who, appeared for defendant before the -
T e e vFull Court when the case was finally disposed of was not prepared
to argue the case on-the merits or.had no opportumty ‘of doing
s0.. It appearssthat all appheatrons under section 38 of Act XX
* of 1882 are treated as applications for new trials. The ma.rgmal

“note to section 88 is “ new trial of contested cases.’

. Rules 178 to 181 of the Madras Rules, promulgated in ]899

shown to us by the learned; counsel, - illusbrate this- point.: - They-:

- speak of a.pphcatlons under sectmn 38 as & apphcatlons for new-.

- trial” - Rule 18l runs :=— . . oo op s ‘

L If the Court . conmders that i;here are O'round for the-

]apphcatlon it shall gra‘ht a-rule wisi for a. new trial, and sha :

glve notlce to the other side.” e

- LaW. Under secblon 5& of Acb IX of 1850 the Court was. mere]y
- ‘empoweled to order a new trial.. Under section 37 of Ach XV @f
1882, unamended. by . Act T of 189a, the. Courb may order a new:
trml to be. he]d or aller, sot aside, or reverse the: dectee’ or’ order
f'l‘he -same languacre is found in section 88 of the present Act
"~ But- the applications -are treated generically as apphcatlons for

: 'neW trial. -Hence the phraseology of the Madras Rules and: of
t the notlce in the present case. .= » ~'b s -

. Bubitis contended that, apart f;rom the Words of “the notice,’

;the ‘Court had no power to seb aside the decree of ‘the Acbmg -
- Fifth Judge, dismissing the suit, ¢and to’ pass. a decree ior the'-
plaintiff; basing that dearee solely upon a finding of fact.’ Apart
. from the question of the jurisdiction of the Full Court' to appre-
ciate the evidence and arrive at a ﬁBdmg of fact opp0sed t0 that™
.-f_arrlved at by the Judge in the first instance; we “think’ tha,t ‘the
L power -to alter, set- aside, or reverse the decree or order must
“- include the power to pass a decree in favour of the party m Whose ‘
A’,fswour the application is granted. = It is easy to suppose acasq

* -in which after the evidence has been recorded there is no’ contest .
- regarding the facts, but the single Judge mlsapplymg the law to*
- those facts may have wrongly dismissed the' suit." If the FuH
- 'Courb could set asrde that declsmn, it follows tha.t the Full Court
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, would na,turally pa,ss a décree in fa,vour of the plamtlﬁ‘ in whole’»:
- ‘or-in parf as the case may be. - It would be unnecessary to order.

a new trial in order that a fresh finding on the facbs mlghb b
~arrived at, those facts not being contested. ™ = o # - - -

But, it is contendéd, the Full Court had no _)umdlctlon to i

E -appreciate the evidence, and for this contention “there is the

~clear authority of Collins, C. J > and Shephard J'., in’ ;S'adusook

Gambir v. Kannayya D

- That was a case under sectlon 37 of Act XV of 1889 before

: the antendments under Act T of 1895, " The Full Court discussed
 the evidence and dealt with the case precisely in the manner in -
which an Appella.te Court might have treated it; and the result.

was they reversed the decree of the single Judge awarding the
" claim; and they dismissed the suit (the corfverse of the present

case). Mr. Justice Shephard held that this was beyond the
: lunsdlctxon of the Fall Court, He relied on the provisions ‘of
- section 38 of the Act, as it then stood, which provxded for a

- rehearing by the High Qourt in cases of miscarriage or failure of
- JUS\JIC@ He remarked * that the Act of 1850, section 53 (50 is -

" a misprint), “did not provide for any other mode of interference
~ with the orxgmal decree than by granting a new trial, and when
~in 1882 the Legislature altered the la,w by prescribing several
‘ .modes of interference, it clearly was nob intended to alter the

_ conditions under which the Full Court could act. If under. the .

- Agt of 1850 a new trial could net have been granted, then under

" the Act of 1882 the decree ought not to have been reversed.’

* Mr. Justice Shephard then referred to the English  cases as-
showing that an applicant for g new trial ;nust. show - that the"
- verdict is one to which no reasonable man ought to have come,
~ and remarked :—“It does notfappear that}in the present case-

there was any preten@e for. saymg that the judgment of the :

- Second Judge wes in this sense &n erroneous one.........It is clear .
" that the case’ was one in which different mmds mwht not
unreasonably have come to different conclusions. . - n
~Inthe case before us we understand the report of the Actmcr
Chief Judge, who was & member of the Court which granted
the rule and also of the Court Whlch dlSposed of the cu.se, a3

e f?‘}“??"[ RN (1)(1895)19 Llad 96, ©
S B8T—g , . Sy
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: 1908, o meanmg that in the oplmon of the Full Courb the verdlct of the‘ .
" pramax  late Acting Fxfth Judge was’ mamfestly agamst the .weight of' 4
* Amvmemri,  Phe evidence.. =
’ - Mr. Justlce"Best d1d nob aglee W1th ’V(r Justxce Shephard.’
He held that the language of section 87 (now section 38) seerns -

to mean that though the party is -not entitled .to' appeal as of

" right, the Court may, if it thinks fit, reconsider any - decree or‘

order with all the powers of an ordinary Appellate Court, :

. The Judges having differed, the case came ‘on,: but -was- nob,

rea.rgued before the Chief Justice, Sir Arthur Collins, who simply

" recorded his agreement with. the reasons and conclusmns of. Mr.
- Justice Shephard. = oo T i St

©_The questlon was agam con51dered b_,r a Full Bench of'_the'

Madms High Court in Srinivasa Charliu v. Bala]z Rau® when 1t‘

- was held that the effect of the amending Act I of 1895 wag: not

* to extend the powers of rev151on gwen by sectlon 38, Tub to
hmlt them to contested cases, = +7: %

+The Full' Bench therefore adhered to the ruhng in the _former

" jease that the Full Court had no power to revise a decree of a

~ single Judge or order ‘s new trial' on questlons “of fact Tb s

’, noticeable that thelr Lorships did not allude to one 1mportanb

fact; viz., that the provisions of the old section 38, providing ‘for

8 reheanng by the High Court in cases of miscarriage or failure

- “of justice, were repealed by "Act T of 1895, which - enacted an

- entirely new Chapter VI, and- ghantred the’ title from “New

- trials and’ rehearing’ -to ¢ New trials and appeals The fact

~ that suits could be removed befere hearing into the. ngh Comb»
- (sections 89, 40) would’ not justifys the -term “appeal.”  If then

%save as otherwise provided by this Chapter or by any . othér
“-Enactment for the time being in Sorce every decree ‘or: order of
" the Small Cause Court in a suit’ shall be final and conclusxve,” the :
Jurlsdxctxon conferred by section 38 was ev1dently contemplated‘

“as at least quasi-appellate, and there is some force in Mr. J ustlce
”Best’s remark that the Full Court was - apparently vested Wlth :

;' all the powers of an ordinary Appellate Court. . The: ruhng of the
Madras ngh Court (Sadasook Gambzr v Ka ”

ary ya- 2>), was

o : (1) (1896) 21 Mad, 202 - (2) (1395) 19 Mad. 96.
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-quoted with-approval by Mr. Justice Sale in Sassoon v, Hurry
- Das *Bhukuat.® He held that  where: the question is one-of = Bmmsamr
- évidence the judgment of the original. Court could ‘he ‘reversed; ) ;oem:
and & new trial directed, only when such Judgment is mamfestly- '
* against the weight of -the: evidence’’; and, quotmg MacEwen’s -
- Small Cause Coutt Practice, said “it would - appear that it has
mot--been. the practice of .the : Small -Couse-Court t6 deal with

_applications for a new trial except under .the. powers ordlnarﬂy :

o

: exermsed by a Revisional Court.” - . Fed

~* If the above dictum be applied to th‘e present case; 1t Would
'appear that the Pull Court could interfere, -as- it was held that
‘the decree dlsmlssmg the sult was mamfesbly agamst the ' Wexght

of the evidence, -

The three cases mted above were qd.’oted by ’V[r J ustice
‘V,Strachey in Soonderlal v.: Goorprasad ® - as showing that the -

Jurlsdlctlon under section 88 is revisional. - So, no doubt, it is;
_but, as shown above, that does not directly touch the question’

‘here, which is W‘hether in revising a decision on a question of
-fact, because it was manifestly against the welght of the ewdence, B

: the Full Court exceeded its revisional jurisdiction,

- The learned counsel ‘asked us to apply the ana.loo-y of sectlon -

o8 of the Provincial Small Cause Court Act; and referred us to

‘,'the dictum of the late Sir Charles ‘Farran’ in Poona- C'zty Mungs"

.cz_pal@fy v. Ramji @ Where the late “learned: Ohlef Justice said 3=

‘#q is, we think, clear that an’ “ertor of law or ‘procedure in the
‘Small Cause Court’ confers Jumsdlchon upén the High Court to
, exerclse the power ‘committed tg, it by’ the . sectmn (25).” This-~
- wag taken by Mr. Justice Foxin Soobmmaman C%etty v. Coath ®)

.88 meanmg that « error or mlsapprehensxon of the facts of a

" _case, on the part of a Judge of'a Small Cause Court, would not .‘ :
‘give .]urlsdlctmn to aeHigh Court to interfere”’ If that isso -

" under section 25 of the Provmcml ‘Small . Cause Courts Act (by
' whlch the High Court may. “ pass such order as it thinks fit)”, it

is prgued that it must be more so with ‘regard to the powers of
‘ the Pull Court under section 88 of the Presidency Small. Cause .
' Courts Act. But that doés nob stnctly follow. The words of‘ :

(1) (1898) 24 Cal 455 '5'*5; Sy (1895) 21 Bom 250. i
42) (1898) 28 Bom, 414, - ol ’(4> (1901) 7BurmaL R. %

w8
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the two sectlons are very dlﬁ'erent and Slr Charles Farran in-
‘his judgment just cited goes on to .show ‘that- it would :be ims-
proper to define the limits within which the power: of the- High -
Court under section 25 should be exercised,. ‘pointing  out that

- “the wording of the section is of the widest description,” differ-.

, ing from the'»wmdmg of section 622 of the Civil Procedure Code,
which under the ruling of the Privy Council must “ be construed

. in a very restricted and limited sense.”’:

The judgment of Sir Charles. Farren, ]ust clted was quoted
by Mr. Justice Falton ir his judgment in Bai Jasods v. Baman-
 sha ® in which the Judge of the Small Cause: Court at Broach
-recorded all the evidence which the plaintiff had produced, and -
. then recorded the followmg judgment = Claim not proved :
:Claim’ reJected withcosts” The Judges (Bir Cha.rles Farran

. -and Mr, Justice Fulton) held that this was not “ accordmg to

Jaw,” and then on the evidence passed a decree for, tha _plaintiff,

Mr Justice Fulton remarked that it was. unnecessary to. deter- -
~ ‘mine whether the phrase “according to lawy could by ‘any
. ingenuity of reasoning, in an extreme ease, be ‘held suﬁicxently'
~‘,':"'Te]astxc to include a clearly errongous  decision of . facts,. The
" point is that the Judges, holding that- the. Judgment was . Tiot

",accordmg to law, reviewed the evidence as to ‘the factS( and
~-then considered it unnecessary to order a new‘” trial butA
i proceeded to give Judgment on the facts, .. :

.« Here, under section 38 of the Presxdency Small Cause Courts

,'Act the Full Court is empowered to “ order & new trial or alter, '
" "set’aside, or reverse the decree.” - There is nothing to show  that
" the Tiegislature mtended that ifa decree dismissing the plaintiff’s
: ,clalm on the facts is set aside, then the Full Court must order
“"a new trial, or that the Fall Couft is debarred from gomg ' mto
o "facts at all, even before ordering a new tnal s

‘Whether the jurisdiction of the Full Court ‘ﬁnder sectloni 38 ;

:'av“be termed : revisional, or, following the heading of the Chaptet,
’ eappellate, e do not feel justified in holding that, the practice in-

the Court of Small Causes, Bombay, of’ reviewing the ‘evideace
~in cases in which the’ notes of the. evidence are suﬁicxent to en
a,ble the Full Court to underta.ke that revzew, and of settmg asxde

: (1) (1898) 23 Bom 334,
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“a wrongful dismissal of the suit, where the decision'i$ manifestly ~  1003."
agamst the weight of the evidence, is contrary 4o law and we = - Brogax
therefore dlscharge this rule Wlth costs. j : Ann:éexn. -
Rule dwcﬁaryed
) ,APPELLATE CIVIL.
R 2 ‘p'
_Before the Hon’ble Mr. E. P, Oandy, C.8.1., dcting. C’/nef Justzce,
S and .Mr. Justice C’ﬁandavarlcar‘ REAN -
A.‘BDUL KARTM FATEE MAHOMED (omoras Prarvmes), &rrmcmw, 08,
v. THE MUNICIPAL OFFICER, ADEN (ORIGINAL DEerENDANT), Oymmm ¥ JulyTe

'V:Letters Patent, 1865, dause 13—Aden Courts Act (IT of 1864)—8uit in--
= . Qivil Court of Restdent at Aden—Traaner qf‘ suit to the Hzgh C'ou'rt—-l’ower
of Hzgk Oaurt#uMsdactaon P R Tt

: The le Couﬂ; of the Resulent at Aden, a8 constxtuted by Act II of
- 1864, is subject to the superintendence of the High Court at Bombay within -
- the  meaning of clause 13 of the Letters Patent, dated the 28th December, 1863,

~-and the High Cowt has power.to remove a smt from the C’om-t of the Resldent _
and to try and detexmme the same. - -

5 CIVIL APPLICATION for the tra.nsfer of a su1t from the Court of o
the Political ‘Resident at Aden to the High Court. SR
“The plaintiff filed a suit in the Court of the Pohtlcal Resuient at -
Aden, alleging that the defenddht wrongfully took possession of - -
- -certain immoveable property, and: pra,ymg that he (defenda.nt) :
: shouid be directed to dehver Ebssessmn of the property to the’ o
S plamtlﬁ'. L
“The defendant answered (mfer alia) that in takmg possessxon oi o
BE the property he acted under the orders of the Political Resident
- and that if the p]amtlﬁ' had any clann he should prefer it agams,f. :
tBat officer. - 3 i
* The plaintiff, thereupon apphed to the ngh Court for the
transi‘er of the case from the Cou1t of the Pohtlcal Resxdent to

% vail Applmatxon N o, 111 of 1903.
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