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- lution of partnership in executien of a money-decree. )

’.I'HE INDIAN LA.W REPORTS [VOL. XXVII.;:‘

."'APPELLATE OIVIL

Before the Hon’ble Mr. E. T. Candy, C‘.S I., Aatmg C’lan Justwe, :
- and My, Justice Chandavarkar, - - B

‘SIDLIN GA,PPA 51§ TRAPPA A¥D ormess (OBTGINAL DEFENiSANrs); 'Aprnn#

LANTS, v, SHANKARAPPA IN KAB.IBASAPPA AND OTHERS { omemu
PLAINTIFFS), RESPONDENTS. ‘ N :

- Civil Procedure Code (Act X1V of 1882), section 273~Decree fo'r dzssolutwn -
. of partnerskip —Mone; y-decree— Erecution of money-decree——Attachment oj' :

-decree for dzssoluhgn of pa’rtmrsth.

Certam ereditors of a partnership obtamed a money-decree agamst tbe /ﬁrm.'.

“In execubion of their decree they sought to attach and sell a decree for the
~ dissolution of the firm and for the taking of the accounts of the partners ‘and
= for the ineidental rehefs reguisite in such deerees, including the appomtment of i

* & receiver and a direction to pay the debts of the firm.

- Held, that the decree for dissolution could go far be revarded a8 a money-“

décreo and could therefore be attached but not sold.’ The proper remedy in suoh :
cases is by proceedmgs under section 273 of the le Procedure Codé 1 : 8

- APPLIGATION against an order in an executlon proceedmg pa,ssed’ ‘

. by R. R. Gangolli, First Class SubordinateJ udge of Dhérwér.; ;

~ Application for the attachment and sale of a dectee: for "dlsso- :

. One Shankarappa bin Karibasappa brought a suit, , No. 486 of‘.
: 1894 in the Court of the First Class Subordinate J udge of Dhé,rwér -
for the dissolution of a partnership existing between hlmself and

. “the defendants, (1) Kariyappa Bbin - Chanbasappa Mudhol @)
- -Sidlingappa bin Trappa, -and (3): Karibasaya bin Ma.hagundaya. ,
- On the 11th June. 1877, the Court passed a-decree declaring the
partnershlp dissolved a3 from the 14th January, 1894. 'The decree
- contained certain provisions with respect to the: dlsso]utlon of .
- partnershlp, of which the followmo are materlal for the purpose
of this report — s e :

T 'la "A receiver to be appomted in executmn of the - decree fm the purpose of

recovering the outstandings due to and paying the debts and hablhtxes due bythe
pa.rtnershxp, for managing and realizing the partnershlp assets and fo; all other :

- purposes of the execution of this decreg in the manner stated below v
18, 'The recoiver should also talke possession of the whole 1mmoveable property

161! ‘and

IR K

belongmg to the partnershlp mentxoned in the deed-of—sale, Exhxbxb‘

Tk Appeal No. 46 of. 3903



VOL. XXVII] - "BOMBAY SERIES, -

other papers bearmg on the same and procead to manage the same by lettmg 1b

&e., and credit the proceeds of the same to the account of the pa.!'tnel‘shlp, unless - k

| BIDLINGAPEA -

" the four partners; or-any of them, should pay into Court, or to such receiver, - .

share.:. In- defanlt of such- payment the receiver: to proceed as dlrected in
.paragraph 10 below. . - . o ’
5. The three partners, that is, the plamtlﬁ a.nd the defcnda.nts 1 and 3,

should pay into Court the amounts of money due by them respectively as specified -

in the statements, Exhibits 157 and 158, within a period of not more than six
months from the date of the receipt of a notice from the receiver to pay ‘the
same and the receiver was dlrected to cre(ht such payment ma.de by the partners
to their respective accounts. : .
. 10. - Tf, however, the recoveries made by h1m as stated above should be fouml
to be 1nsuﬂiclent to satlsfy all the debts pa,ya.ble by the firm, the receiver to
proceed t0 sell the whole immoveable properties of the parbnershlp at the market
“price then preva,xhng or such portions thereof-as: should still remain in his .
_posisession by reason of the fon-payment of the price thareof by all or any of the

partners in respect of their or his share as provided in paragraph 3 and pay off
sl the remaining debts out of such proceeds ; and if there should be any debts -

still loft unpaid, the amount required for payment and satisfaction thereof o be
paid by all the four partners in equal shares, or if any surplus be leﬂ'. the same "
tp be shared in by all the four partne1s in equal proportwns?

4

“The plaintiff and defendant 1, being dissatisfied Wlth the sald | :
" decree, preferred cross-appeals, N 0s. 110.and- 111 of 1897 respect-
ively.” The High Court, on thl 10th August, 1898, dlsmlssed' "'y

" both-the said appeals and confirmed the decree with costs. ‘
While the proceedings in’ the above sult were pending, one -

Rachappa bin Karibasappa and his brothers, who were members_';

* of an undivided Hindu family and one of whom was Shankarappa,

EN

the plaintiff in Suit No. 486 of 1894, brought a suit, No. 31 of -
1897, in the Court of the First Class Subordinate Judge -of -

Dhérwér against the partnership firm whose dissolution had been
_ desreed in Suit No. 486 of 1894 for the recovery of a money-debt ‘

namely, Rs. 10 820 Pendmg the suit, the plaintiff Racha,ppa. :
died : (without, leavmg any representative) and his name was
struck off, * The Court passed a decree for the plamtlﬂ's on the

31st July, 1899

v
the amount of money, being the price of their or his one-fourth share of the . SHANZAR. -
sald 1mmoveable property as.specified by the Commissioner in his statement,
Exhlblt 157, within six months from the date to be fixed by the Court for this
_purpose .after the appomtment of the receiver, in which case the 1mmoveable 2
propertxes in question should be divided into four equal shares and one share be -
given to each partner or partners paying the price of his or their respective

APPA,
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D108, Subsequently in the yea1 1902 the pla,mtlﬁ’s in Sm'o No 31 of '
é;DL,NgAPQA '1897 having: apphed for execution of the decree by’ attachment '
S AmeAR. “and sale of the decree in Suit No, 486 of 1894 for dissolution of -
SRR T partnershxp, the defendants—opponents contended that the decree :

-"could not be attached ‘according to law, as it ‘was in the'hands’ of
" an official receiver appointed by the Court as the’ assets of the
- dissolved partnershlp, and further that the’ prevmus sanction” of
' the Court was necessary for the attachment of the decree; and ‘as .
1m0 such sanctlon was obtained by the applicants, their apphcatwn*

for_ execumon should be’ dismissed. - The Court” overruled the'
: .?defendante conteutlons and dirvected that « further ord ! bef
; :';made for execution as. prayed for by the apphcanbs. e
%The defendants appealed ' o ;

-1

gy Robertson (W1th Ma/zadeo _B U/mubal) for the appella.nts‘
' ‘(defendants) —We first contend that a decree for dissolution and -
fwmdmg up belng in'the nature of an administration .decree is
~ ot property that can be attached and sold ; much less can’ 1t -be
: .flegarded as; an asset of the partnership.- Secondly, we: contend :
. that although the partnershlp property ‘consisted of moveables g
Cand i immoveables, the dectee for dissolution, whereby &’ receiver.
~_was appointed to-collect the outstandings andpay > off the debts
‘and finally to'distribute the surplus, if any, ] between the partners,
~~cannot be regarded as anythmg more than a mere money -decree
o and thelefore, even if attachable, the order for. the sale of such
. -decree is 1lle<ra,l ‘section 878 of the Civil- Procedure Code s o
- Kahnv. Alli Maizomed W5 Mahclnmed Nooroatldeen v, Malwmmed;‘
E Zohuruddeen @ L R SR e

BEC I 1

o "..Slwmww 7 zt/lal for Johe respondents (plamtlﬁs) -——A decree for ‘
v'_-"dxssolutxon is:nowhere exempted in . section 266 of the: vaxl' :
- Procedure Code:: Inasmuch as the partnerShip property consmted
“of shops and- houses, &e., a decree relating to such property can-
.ot be a'mete: money-decree In Gopal. Nanas]zet Vi Jolmrma& G
_“all decrees ‘which’ are not mere money- decrees are held tocbe -
'abtachable and salea.ble propertyc e ‘

AN

L (1392) 16 Bom A Cain A (2) (1893) 21 Ca ss.’»
_ (3) (1891) 16 Bom, 523, _ o
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OANDY C (AGTING) -—-We thmk that the Subm dlnate J udge,
» Flrst Class, was wrong in directing further orders to be made for .

executlon as prayed:for by the apphc(mts

{::‘55»9:;‘,'

1908, . >

fIDLINGATRA |

o In Smt No. 486 of 1894 a decree was passed for the dlsso]utmnt i

of a certain- partnershlp consisting of four partners The. dls-:v:;‘,
gsolutlon wasg declared to date from the 14th January, 1894 andf’_

" a receiver wasappointed with power to collect the assets: and pay’

the debts of the firm:which had been dlssolved In that case the
X declee of .the Subordinate Judge, which was conﬁrmed by ‘the
- High Court, gave elaborate directions tp the recewer as to how
" he.was to act. By clause 3 he was to take® possessmn of - the B
Whole immoveable property belonging to the partnership; and on’

any partner paying the price of one-fourth share i in the same, he

was to deliver such share into the possessum of that partner I

has not been contended that any partner has paid his share. It
was further provided by clause 10 of the decrce that in default

of such payment the receiver was, if he required funds. to *
.satisfy all the debts payable by the firm, to proceed to sell the ,

swhole immoveable’ propermes and pay off all the remaining debts

out of such proceeds. If any surplus was left out of the prOCeeds,
on the payment of all the debts, the. same was to be shared by

a.ll the- four parrtners in equal proportion. .-

- There was a further clause (No. 5) deahnc' ‘with certain’ Spe(n- :
fied sums whlch were to be paid by three of the partners to the ;
receiver. One of those partner@ was Shankarappa, and "he was :
ordered. to. pay Rs. 4,512-5-74. It is asserted before us that that’

~ money has not been paid. - Tﬂus same Shankarappa with his - ‘
undivided- brothers representing a Hmdu family now seeks to -
" execute a decreein a suib brought by Ra.chappa, the late managmg

‘member of the family, for a debt due by the said firm, and they
“seek to obtain execution by. the attachment and sale of the above

- deseribed decree: Whlch had been- passed in the suif for dlssolutlon i

i of partnership, -

We  think, having regard to the prmClple lald down bY 0
Mr. Justice Farran in the case of J.-Kahn v. Alli Mahomed, Haji
Umar," followed in the case of Makommed Zohuruddeen V. Maho»a-,

) (1892) 16 Bom, 877,
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med Noarooddeefz ) 1t is very. doubtful Whether such an executloni

can be allowed, ~"An officer of the Court is now executing -that -

decree, and collecting the assets of the late firm and paying. the -

+ debts of the firm, the decree-holders in the latter suit ‘ranking as

- creditors of that firm. -But it is admitted before us that. the -

1903.
Y5 June 24,

decreo in theesuit for, dissolution of partnership can be so- far

regarded as a money-decree, and that therefore it can be a,ttached

~but cannot be sold. This being so, it is elear that the applicants’.
: remedy is not by asale of the decree, but by proceeding :under.

~the’ provisions of §ection 273 of the Cwﬂ Procedure Code see the'
case of Gopal v, Joharimal ® - P :

" We therefore vary the order of the Subordmate Judge, and :

dlrec’o that the procedure laid down in section 273 be followed.
y The order as to sale will be set asude. Each pa.rty to bear hlsf

i own costs in th1s Court.

'.. . Orofer vomed.

chm g T

@893y 21 Cal 85 . (1891) 16'B,oin. 5_22.,]?,‘

“ APPELLATD OIVIL

Before t]w Hon’bla Mr E. T. Candy, C. S.I Actm_q Olan Jm‘twe, »
and Mr. Justice Chandavarkar.

A SHOP STYLED IN THE NAME OF BAKATRAM NANURAM BY T8 owms'n‘ .
MINALAL SHADIRAM (onIGINAﬂ DBrENDANT.. 1), -APPELLANT, “v.
. KHARSETJI JIVAJISHET AND /NOTHER (omemu. Pr.umnm umi
DEEnNDANT 2); REBPONDENTB* g ,?j _ i ; s

Lzmatatzon Aci (XV of 1877 ), schedule IT, artwle 91-—.Bonal—-—6’mt to hava

'/ ,'" ‘the bond ad;udged vozd—-Speczﬁo .Rehqf‘ Act ( I qf 1877), sectwn 39-—- :

Lzmztatwn

Artmle 91, sohedule 11, of the lexta'awn Act (X¥ of 1877), apphes toa smt
brought under section 30 of the Speclﬁo Relief Act (T of 1877) to have a bond
a.d]udged voxd. an& to have it dehvered up and ¢cancelled. B i

@ APPEAL from the dec1s1on of D.G. Gharpure Flrst Glass Subor-
dmdte Judge of Dhuha, in the Khéndesh Dlstrlct m Clvﬂ Sult

No. 412 of 1698, =

% Appeal Nov 2 of 1902.
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