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'bktm .Act (Bombay Act Vof 1878), seotwns 3 (9), 6‘2-—Medwated
s s artzcle—Intomcatmg dm‘q—-O'ocame Gl

_ The term “ modlca.ted article " as. used. in section 62 of the Bombay A’bkéu
Act (Bombay Act V of 1878), applies to somethmcr which is manufactured and
oy that manuafacture is. imbued with certain ‘medicinal properties. It does not

therefore ‘include cocaine, which is a medicine per se.

The word, * intoxieating ” as used in section 8, clause 9>of the Bombay A’bkdn ‘
Act (Bomba.y Act V of 1878), cannot be confined £b its der1mt1ve meamng,,-
namely, poisonous: the word must be taken to be ased in its popular sense,

whmh would mclude the effects produced by cocame. ,

APPEAL under sectlon 417. of the Crlmmal Procedure Code'

(Act A% of 1898), made by the Government of Bombay, from an

order of acquittal recorded by J. Sanders Slater Chief Pre51- :

dency ‘Magistrate of Bombay.

“The accused, a chemist, was charo"ed w1th havmg sold on or
- about the 27th January, 1903, 1 a dram of cocaine without a i
license from the ColIector of Abkarl in contravenbmn of the
. '}glov1s1ons of the' Kblari Act (Bombay Act V of 1878), an oﬁ’ence"

punishable under section 43, clause (g) of the Act. "

On the 6th February, 1903, the accused was acqmttéd under
section 243 of the Code of Criminal Procedure (V of 1898) Thc’

Maglstrate in the course of h1s _]udgment sa1d —

I‘rom the ev1dence before the Court i appears th‘éﬁ; cocaine—as it i3 coms

monly called—is a drug of an ext1eme1y deleterious character when placed in the. .

. ‘hands of mexpenenced persons; and one the sale of which with pubhc advan-- -
tage be placed under stringgnt restrictive rules; - Its effects, when administered :

in other than medical doses, are highly obnoxious to human life, and when

administered in medical doses for a more or less prolonged -period ereate a crave

: ing for the drug in increasing doses. The immediate effect of the drug is to

stiraulate the spinal cerebral nerve centres—the stimulation being followed . by s
corresponding depression and ultimately, in the event of continued administra-. "
tion of the dm«r in mcreasmo doses, by paralysis of thsee centres and death. )
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Thele can be no doubt upon the ewdence tha.t eocame is'a poxson, thouvh not 50

Tt is wsed medicinally, chiefly by subeutaneous injection, for -producing local
* anasthesia, in solution, and occasionally by external applxeatxon, though its effect .-

~ on unbroken skin is perfectly #éf. ' But in Bombay . it appears to be swallowed:
'; wrapped up in a pan leaf, and that without medical advice, or for any. other g

. purpose than that of enjoying the exhilarating effect which it temporarily pro- -
. duces. * It isto check the consumption of the drug in this manner, and not with .~
the ob;ect of interfering with its administration by medical men, that this" pro:

“secution has been instituted. If cocaine is -an mtoxxca.tmg drug, wﬂ:hm ‘the

. meaning of the A'bkéri Act, vendms of the dlug must be held to be amenable to ~
- the provisions of, that, Act, and therefore the main questlon Wthh I ha.ve to
* decide is whether cocaine falls witliin the definition of mtoxwatmg dz ug as

i - laid downin section 3 (9) of the Act, which runs as follows:— . :
“In’soxmatmg drug” mcludes gan]a, bhéng, charas and every preparatmn
' and admixture of the same and every intoxicating drink or substance prepared

* from hemp, grain or- other matenals not included in the term “ hquor,”*but does“:; )
‘1ot include. opinm o¥ anythmcr included within the meaning of that“word, as’
. defined in the Indian Opium Act, 1878, - It will be noticed that. this definition”

j is not an exhaustwe one, but includes intoxicating dr inks or substance prepared.

. from hemp, ; gram or othet material. - In interpreting this enactment, - Wluch isa’
111ghly penal one, a strict constructlon must be placed upon the words used, and
in_case the meaning of any word in this definitioni is doubtful it must “he “oon=
strued in the manner mosk favourable to the libexties of the subject.: This"fs a*
‘well-known maxim of the law, but I may cite as an suthority for its application -

-~ in'Bombay Reg, v. Bhista bin Madana (L. L, R.- 1 Bom. 308). What then i -

the meaning to be attached. to the word ¢ m’coxwatmg "2, + The ﬁrst meamng of
the Word “ intoxicate,” as given in the Century Dwtmna,ry, is € to poison’’; the. .
second meanmg is “to make drunk as Wlth spmtuous llquor inebriate,” and'a

~ third meaning—a ‘figtrative one—is « 16 excite to & very high piteh of feeling.”:

..Whmh of these meanings is to be attributed to the word as nsed in'the A'bkAri

- Act? " T think T am bound to look £ the words of the definition® to ‘ascertain -

. whether they give any clue to the answer to this questmn, and on lookmg tothose
g words 1 ﬁnd a distinct ! clue~—the . intoxication must be intoxication’ such as -

ca,used by ganja, bhang, charas and other preparations of hemp—that is to, say, ‘
that ¥ any other matena * must, in my’ oplnlon, be material ¢ ¢jusdem generis”.

" as bemp or mist produce similar offects. Ma;;of Cellls-Ban'y in his’ evxdencd
states’ tha’c cocame is in Do Way prepared . from’ hemp”or gram, and that it does.

“-not in any way resemble ganja or bhang.. He: says”it'is" not’ ejusdem genews
wﬂ'.h them. _ Many references were made to treatises on the ssubject, ‘infer: aliay

E of cocaine, but in none of them does'it appear; so far as they ‘have been bxoug,ht y

to the notlce of the Gomt, that the propertleq or effects of - cocaine” resemble the,
propermes or effects of ganja, bhang or any othet: p1epa.ratmns ‘of: hemp, -The:
. Public Prosecutor argued that opmm does mot; resemblé hemp or grain, and that -

, therefore the mentlon of opmm in the sectlon mdmated tha,t the matenal referred
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: to need not be matenal e]usdem generis as those menhoned Thls however iy 'f, 1903,
~ entively of a negatlve character; as the definition entnely excludes oplum and °
- its preparations, Itis quite possible, though on that point there is no ewdence . et
_-4bef0re the Court, that “the intoxication produced by the use of opium may, - Jéf;ig:' '
* resetnble’ that  produced’ by ganjo, ete.  Stated shortly, the themy of the. \7 - CamA.
. -proscetition is that « intoxicating ” is synonymous with"« poisonous ” and .that = '
i therefore cocaine is an mtoxmatmg drug. L cannot however place thit technical .
. mterpre’oatmn upon that word as used here and I hold that the word # intoxicat-
" ing” must. be construed  to mean ‘making drunk as with ganja or  bhang,
The. prSecutxon having failed to show that.cocaine is a drug which ba.s such an
effecb as an mdmary consequence of its consumptxon, the case falls

EMPIROR. |

The Government of Bombay appealed to the ngh Courb

' '; The Advocate General ‘with  the Publw P/osecmfor, for the '
v appellant : . ‘

S B. Speheer for the accused

CANDY ACTING C J -—It is necessaly to put forth the facts
. which have led to the present prosecutzon., The -case’ is admit- -
- tedly a* test one, and the main question for our consideration is
whether the cocaine which is the subject-matter- of the -present
. case comes .within the definition of “infoxicating drug ” as seb '
g forth in section 3, clause (9) of Bombay Act V of 1878. ‘

- 'There’ were two lines of defenice, - One is under section 62 which
prov1des 1= N othing in’ the foreoromg provisions of this Act ap-
plies toth 6 manufacture, sale or supply of any bord fide mediecated
articl e for medicinal purposes by medical practitioners, chemlsts,

- -druggists, »apoﬁlecanes or Keepers of dispensaries ; bub it shall( be
lawful for Government -at any time, by notification 'in- the
- Boinbay Government Gazette, to prohibit ‘the sale of any such
article within any detined local area, or place except under a
_ license from the Collector, which shall" be granted on payment of .
such fees and subject to such conditions as Government may deem .
- fit to prescribe.” We are clearly of opinion that ' the bottle of :
cocaine which twas .the’ subject of this prosecution-is not a
medicated article- within the.terms of that section. - It appea.rs
to us. tha,t. it is a riedicine per se and that the term: medlca.t,ed‘
- article. must’ apply to sometking which is manufactured and - by -
that. manufacture is imbued with certain’ medlcmal propertles.
- This appears to us-to be a salt of the base cocaine, 7l L
. "Now we turn to the second line of defence i.e.; the glound upon :
o whxch the learned Ch1ef Pres1dency Maglsbra,te conSIdered that
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" the accused had noﬁ commltted the off'ence Wlthm the terms oE
“ the Act, - Sl et LR
++ Ulause (9) of sectlon 3 FUDS Intoxmatmg drug mcludes
‘gan‘]a, bhang, charas and every preparation and an admlxture -of -
. the same and every -intoxicating drink or substance prepared -
.from hemp, grain, or other matemals not - mcluded m the term
thuor but does not include opium.” S

_ The learned Chief ‘Presidency Mag1strate was of opmlon tha.t

. cocmne did not come within these terms, because he held that the -
" intoxication which must be.caused by any intoxicating drug fall- -
o mg within the terms of the section must be such an intoxication
_~ds is caused by ganja, bhang, ete., and also that the other mate-
- rial referred toin thls section must be e]usdem generw beh hemp,

i*:”tetc.x ELEe e

“We are unable to concur w1th that opmlon. . The learned Chlef

';Pres1dency Magistrate quoted a case in which it was held in-
" accordance with well-known rulings that in construmg 2 penal

clause the Court must be very strict, . The clause which we are

con51der1ng is. not a penal clause ; it is an interpretation cla.use,
“and what we have to look at is whethet the inclusion of cocaine .
~"f_;'W1thm the term intoxicating drug”’ is within the mischief con=
- templated by the Act and within the four corners of the'definition.:

"A perusal of .the prévious legislation on- this subject in the

~-Bombay Pr651dency would seem to show thab the mlscluef aimed -
..":atxwas ‘the’vicious use of 1ntox1ca,t1ng drugs of eny. descmptlon.
- A reference_to the preamble to Regulation XXI of 1827 and to
;';sectlon 10 of Act IIT of 1852 will show that there was appar- -
: entl’y no, intention in the mind of the Legislature to limit the
. provisions of the law to.any particular kind of mtoxAcatlng drugs.
- With- reference to the inclusion of charas made by Bombay Act
V- of 1891, it is evident from the perusal of that Act that the
__object of that leglslatlon was not simply to include charas as-an -

mtoxxcatmg drug, butb to. make the most stringentprovisions

~ with" regard - to both the -manufacture and the sale of charas
~.as suggested by the Hemp Drugs Commlsswn The" 1nclus1on,
“-therefore, of charas within the 1nterpretat10n clause by recent
 legislation’ does nob assist us,” : = w

Coming now to the words of the clause we' ﬁnd that there is.

some dlﬂiculty in ascertammg Whether the words « not mcluded
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in the term rliqu"or' » apply to'the words * drink or sooetahce . or

to the words # other material”? If it is permissible for us to refer *
“to the -words of the corresponding. Act in. the Madras Presidency -
in which the word “and” is found before the: words *“not included -

were ‘intended to apply to ¢ drink or substance > In whichever -
Woy we regard the clause, we think it is clear that the Lemsla—_e
ture. :did ‘not intend the definition to apply solely to hemp, grain, -
or other material of the same kind as hemp. " It is noticeable that
liquor as defined in clause (7) of the same section and opium as'
defined iri.the Opium Act are both purposely “excluded from the -
definition of “ ¢ intoxicating drug.” This exclusion would hardly s
have been necessary had the meaning of the Leglslatme been that -
the term in question should apply only. to hemp or materials of
that nature. In conpection.with this. point it may be well to .
refer ‘to the judgment of Mr, Justice Quain in. the: Queen v, -
Midland Railway Co. where he says:— I start with this propos1-' v
tion that it is a mistake to apply the vule of gjusden generis at all "~
to the construction of the statute. - ‘If the words had been ¢ houses,- -
'bulldmgs and’ property,’ and had stopped there, I agree that the *
rule would e applicable ; but the Words are’ houses, bulldmgs"’:"‘
and - property other than land.”” RN :

In" the:Same way here, had the words stopped ‘at “hemp, gra,m-.::'gl
or -other materlal ’itis poss1ble that the a1gument used for the :
defence would have some force. = ER SR

Tn our opinion the word mb@‘xmatm@ » used in bhe mterpreta- §
tion “clause ca.nnot be- confined to-its derivative meaning, namely,
“ poisonous.” - We  think that the word must be taken in its i
. popular’ sense. That cocaine can have © m&omca,tmor effects has
been amply proved in this case. It is unnecessary to vefer to
. the ‘evidence at any.length, It will suffice to-mention the paper -
by & well-known acknowledged authority, Dr. Bose, in ‘which he i
~ describes all those intoxicating effects at great length. i
" For these reasons we think that the:cocaine;: the subjegt of this =
prosecution, is an “intoxicating drug” within the meaning of thec'«f
Ach.- We ‘reverse the acquistal- recorded by the Magistrate ; and .
we record a conviction under section 43, elause (g) of the. A’bk;’\n ‘}_
" Act (Bom. Act V'of 1878); and as thisisa test case we 1mpese .
merely a nominal fine of Rupee one 1) . : o

) 1875) L.R.10Q, B. 389 atp 998, -
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