;;TV()'L'.'“:XXVII ] ‘ BOMBAY SERIES

;Consequently I am of opmlon that thls 1s ‘hob & wakf stnctly 50

- called " with the. quality of absolute ma.henablhty attached to. the’

. lands ‘but that the grantees ‘were 'in the position of - ordma.ry' :

. trustees. . If the grantees be ordmary trustees, then article 134

V. Dattatraya ©, which seems to me to be on-all fours with"

“this case, and, after taking into consideration all the authorities

and - arguments brought to the notice -of ‘the - Court, T am of
opinion that the . plaintiffs’ suit. is barred and.the decree of the

“lower Court must be reversed wibh costs and the decree of the

"Subordmate Judge restored e AL
p , S ?_Decree reversed

(1) (1882)7B0m. 188, T m (1899)L R. 271 A atp 8 ;_
T e (1902)4B0m L. B, 743,antep [ES .
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.Before Mr J'ustwe Batty and Mr Jumce Starlmy

THAKORE FATESINGIT DIPSANGJI (ontarsar, PraTneiss), APpELsaxt, | -

Ty, BAMAN JI ARDESHIR DALAL (omemw DEFENDANT), ResponpEnT. ¥

-Landlord a.nd tenant—-Permanent temmcy-—- Void . leaae—Lessees adversa"f

. possesston—Disclaimer of landlord’s title to eviet—Estoppel — Unregistered

- lease—Admissibility in evzdence—RatLﬁcatwn—-Acqmescence-—-Submzsswn :
... —Limitation Act (XV of 1877), schedule II, articles 120, 139 and 144—
Evidence Act (I of 1872), sections 115 and 116—-RegtStratwn Act (III ;

L of 1877), secn(m 49——Panck Malmls

* One’ Dlpsang]b the Thakore of Kan]erl in fhe Panch Mahéls, dxed on the_-vw'
“Tth  August, 1877, leaving him surviving the plaintiff Fat,esmg]‘, who wasborn
“on the 8th December, 1874. The Panch Mahils had been oceded by Scindia

to the Brltxsh Government in 1861, but by Aot XV of 1874 ‘Act XX 0f11864

Co o “Appeal No.9of ]90
® 74-1--2 s
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of: :Act- XV of 1877 applies, and as the’ defendants ‘have" been in -

- possession under. their mortgage more: ‘than twelve years the“'
’pla,mt1ff's suit would be barred. The respondents—pla,mtlﬁ's relied

- upon. ‘the ‘case of Trimbak- v. Namyan @ which was,  however,

disapproved of in Guanasambanda - v. Velu Pandaram), and -
T do not therefore consider that it affords auny guide to the Court "
" in'the present case. ‘There is, however, a recent case of Dattagiri -

1903

< February 26. )
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: the Bombay Mmors Act,’ had been declared not to be apphoable to that dlstnct .

T THEARORE Act XV of 1874 caine’ mto force on the 8th Deoember, 1874. + On.the :20th.

FaATEsINGSI.  August, 1877, the Government of Bombay sanctioned the attachment of all the i

BAM"I: _— " property of the plaintiff's deceased fither and appointed Mr. Wilson; the Extral!

-A.DAaran, - Assistant Collector of - the ~Panch Mabéls, 0. manage the- estate dunno- the d
o minority of the heir, and - from :that' time_the plaintiff’s estate was- un&er &

. the -management -of the Collector for the‘time_being of the Panch Mahdls,

. Befcre 1881 the defendant had been applying for a lease to him of certam
waste lands in the plamtlff’s estate, ‘and in June and December, 1881, and
February,- 1884, three ledses (Exhﬂnts 59, 60 and 61) were_granted to the
defendant of port10n§ ‘of such land by the Collector putportmv to act on behalf ™
of Government, but no specific sanetion of Government was obtained to the-

" leases.~ Theso three leases were not registered. The Bombgy Minors™ Act came
* “into force in the- Panch Mahdls:in 1885, and in 1886,the Collector obtained a.: .
certificate of admlmstratxon to the plaintifi’s property under that -Act. The "
plaintiff came of age on the 8th Decomber, 1695, but the administrator did not, -

- hand over his property to him on that day. On the contrary the then Colleetm R

B by his own order dated the 20th November, 1895 (Exhibit 142), and withont the
sanction: of ‘any: saperior authority, - directed that the attachment of the estate- :

"was not to be removed for the present, and in fact it continued until the plaintiff- ‘

" received charge.of his property on the 16th January, 1897. ‘In.the meantime,

' wiz., on 30th May, 1896, the Collestor’ exeented a consolidated - lease of the lands::
eompnsed ‘in . Exhibits' 59, 60 and 61 to the defendant without any rsa.nci;murr

% from the Government or the District Court by which he had in‘the first instance i:

- been granted a certificate ‘of admmlstrd.tlon (Exhxbﬁ: 62), - This lease “was duly
registered. In Jannary, 1900, the plalntxtf mformally 1cqu1red the. defendaxit
- o give up possession of the lands he. was then in possession of (Exhibit 140),
‘and on- the 13:h January the defendant claimed to hold - the lands: “under -

" Exhibit 62, and on the 15tn January, 1900, the plaintiff brought- the present "
“suit to, have it declared thas -the defendant was only a cultumtor and to be put.
-in possessmn of the Innds.. In his written statement- the defandant: rested his.
claim on the lease, Exhibit 62. Subsequently,. ‘however, in case " that mlght be
- held fo be’ mopelatwe ke fell back upon the leases (Rxhibits 59, 60 aad 61). -

“Held; (1) that the mere fact-that the plaintiff hiad -received’ throngh lus
E talatl two iristalments of ‘vent did not amount to ra,txﬁcatlon of -the lease of
~ the 30th; May, 1896 (Exhibit 62), though it m)ght have been eﬁectual as an
: acknowledgment of & yearly tenancy e -
~ LTk was contended thab th aetion of the Collector was mhﬁed by Government'
by their Resolution No. 6008 (Exhibit’ 100), which however was subseqnent.
- fo- the ‘appointnient of . the ‘Collector under Act XX of 1864,
- guaxdlanbhlp of Government had determined.” '

whel eby the :

. Held, (per Batty, J.), that there can be no ratification by a person Who atthe

; t:me of ratification could. not huve done the act himself even thouﬂh he had the
. power todo it when the ongmal act unauthonsed by hlm wag dong.
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The defendant contended that he had been in possession as of right. zmd that

g hls possession Was. thevefore adverse and had continued for over twelve. years,
. That the defendant became a permanent’ tenant under the plaintiff’s guardian; -

" the. Colleator ; that the plaintiff had not repudiated the.act of his guardian '
within three years after he attained m&Jonty and consequently thaﬁ in any view ©

of the case his <laim was time-barred, vt o)) U
Held : Tt is well established that there can be adverse possesamn of a hmxted

- interest in property as well as of the full title as owner, As it appeared that the -

defendant agreed to go into possession under rules which would give him=a
permanent tenavey and that he had ever since: he went into ‘possession’ ‘olaimed

o be in a« » permanent tenant, he had therefore since 1881 and- 1884 been in,

advex se possession as a permanent.tenant. L 2]
- Held, further, that as the plaintiff had not br ought the smt mthm three years .

right to hold the lands as agamst the plamhﬁ‘ as a permanent ténant,

Per Battg/, J.—The authorities show that a tenant in Indla is not preoluded
byan admission of tenancy from showing that the nature of the tenancy assert-

- ed by him to the knowledge of the landlord has been for the .period pres-

« eribed by the Limitation Act pro tam‘o adverse to the rxght to ev1ct e1ther at

“will or on notice given. -

© A manifes} assertion by the tenant to the knowledge of the person represent-

. ing the landlord’s interests of a _right ineonsistent with that claimed by the
*~landlord: to treat him as a tenanteat-will ‘or from year fo.year Would be ar

disclaimer of the Iandloxd’s title: Viwian v. Moat (1} relied on,

'of attaining his majority, the defondant had obtained by adverse possession a

2

A landlord merely by &ecexvmg rent cannot prese1ve his mght to othei.‘

elaims continuously denied by the tenant, & 71 s us ,

The fact that such a.siertlon and enjoyment  ave “not cha.llenged does not-
uhauge their a,dvexse cha.racter when onca the necessxty for challengmg it has
arisen,

It was contended that the unregmteled leases even though they reqmred

leglstra.tlon conld still be looked to for the purpose of ascertammg Wha.t was

in the contemplation of the parties,

“Held, (per Batty, J.) : ©“ A dosument inadmissible undel sectxon 49" (of the o

- Registration Aet) “colild not, I think, be used ‘as -evidence of" dehvery of

Possession.. But seeing that the Legislature has ‘advisedly rejected in the '

more recent Act the phrasés which made such unregistered documents absolute-
1y incapable of being recoived in evidence at all and has very guardedly stated -
-the purposes for which they shall not be received, I think, in the absence of

authority to tho contrary an miregisteredrdocumeut inadmissible. for the
purpose of -affectinz. immoveable property -or of any transastion affecting

immoveable property may yet be looked to, not in any way as creating a title,

or ag showmo' a transaction that a.ffected the property, but merely as contammﬂ .

’ (1) (1881) 16 Ch. D1v. 730.

sl
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" & person whose oleams Were a.dmlttedly hmlted to the nghts ennmerated

' Mathuradas, First Class Subordinate J udge of Ahmedabadgim
- original Suit No, 43 of 1900. '

THE INDIAN LAW REPORTS [VOL. XXVII

a olear and exha,ustlve statement of the adverse possessxon whxoh was sot up A3

such document

.~ PIRST appeal from the decmon of Ré,o Bahédur Ghumlat

- Suit for a declaratlon that the defendant was a yearly tenant

- and for recovery of possession of lands,

‘The plaintiff’s father Dipsangji was- the Tha,kore of several

X villages in the %illa of the Panch Mahéls in the Ahmedabad.

Distriet, - The Panch Mahals were originally the territory of the

~Scindia; who transferred them to the British- Government in
~the - year: 1861 Under the Scheduled Districts ‘Act, XIV
" of 1874, they were treated as a - Scheduled (Non-Regulatlon)‘:,
_Distriet and contmued as such till 1885, * Dipsangji died on -the
- Tth ‘August, 1877, leaving him surviving the minor plaintiff,
- who was born. on. the 8th December, 1874.: At the tlge of
" Dipsangji’s death the annual income of his estate wes.Rs. 13,000
-and _his liabilities amounted to..Rs, 25,000.: The matter was
“reported to Government and the Gov ernment -of Bombay o

the 29th August, 1877, issued a ‘resolution ~directing - tha.t'

“the ‘estate of the deceased Thakore should be: attached and
- managed by the .Collector of the Panch Mahils: through one of

~ his assistants ; that the' then Assistant Collector, Mr. ‘Wilson,
" should take early steps for .obtaining a correct a.ceount of the _
- -Thékor’s debt and that Government, on being : informed of their
- exact amount, would determine the best plan for eﬁ'ectmg their -

‘ llquldatlon. : The' estate was accordingly placed under attachment ‘

“and was put under the management of an- Extra Assistant
COollector. ' In-the year 1881 Mr, W. Woodward ‘who was then_
i the: Actmg Collector of ‘the Panch Mahsls, purportmg to act for

: . Government, gmnted to the défendant 4385 acres and 29 gunthas -

‘i and 413:-acres and 5 gunthsis of waste land, subject to “the

~ conditions of the Waste Land Rules under two" permanenb

unreglstered leabes dated the 29th J une, - ]881 and 21st November :

- following (Exhibits 59 and 60). A similar grant.of 1,134 acres
‘. and 18 gunthds (Exhlbxt; 61) was made. to the d°fendant on the

~ 26th February, 1884, by Mr. J, K. &pence, who Was {:h‘én the ;
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Gollectol of - the Panch Mahéls AH the three Ieases Were
unregxstered and specific « sanction of Government * was ‘not
obtalned for them, -The Minors’ Act XX of 1861 came . lnto‘i___
- foree - in. the Panch Mah4ls in . May, 1885, -under . the . Panch s
Mahéls -Laws. Act, VII of- 1885, when the Panch Mah4ls were‘?‘i
changed from a Non-Regulation District to a Regulatlon District,.
* and m'1886 the Collector obtained a certificate of administration
In’ the
meanwhﬂe some doubt as to the vahdxty of the: aforéSaud ‘three
leases ha,vmg arisen owing to the conversion of the Panch ‘Mahils |
_into a Regulation District, the then Actmg Collector proposed to B
Government in the year 1890 that he should execute, with ’the
(reqms1te sanction of Government, a revised ‘and comohd&tmc )
* lease for the purpose of securing the . defendant’s pos1t10n The
- Government thereupon on the 18th July, 1890, issued a Resolu- -
tion; No. 5008, R. D. (which recited the Collector s proposal), to .

- of the. ‘minor plaintiff’s estate under the Mmors Act:

" the local authorities for. * information: and guidance ”’- without

furt,her _expressing then' own views. .On" the 30th 'Way, 1896,
Dr. J. Pollen, who was then' the: Collectér of the Panch Mahéls,
Purporting “to act as the Admlmstrator of the plaintifP’s estate,
- passed. to the defendant a registered’ consolidated lease (Exhibit -
~62)- of ‘the lands. comprlaed in “the three prevmus leases’ which.
were thereby cancelled, * Though the plamhﬁ' attained, magonty ;-

on the 8th December, 1895, the atbachment on, his estate continued

“till ‘the 16th" January, 1897, ‘when. he:wasput in charge of the
estate. - After the plaintiff received charge he wrote some - letters -
requestmu ‘the  Collector to furnish™ him wmh ‘all the papers'
in ‘connection with “the ‘grant to - the defendant,. and onthe -
- 93rd September, 1898, he  was supphed with a copy of the”'
consolldated reglstered lease dated the 30th May, 1896, = The
plamtlﬁ' received from the defendant rent for the years 1897-98
and- 1898-99; and in or abou the month of November, 1899, he”.
sent his ‘man to the defendant asking him to vacate the la,nds..l.
The defendant thereupon informed the plaintiff that he held the
lands as a permanent tenant under the leases-granted. by ¢ the
Colleetors. On' the 1lth January, 1900 the plmntlﬁ gave the -
defendant notme of a suit: owmg to the deiendants failure to-
vacate the lands, ‘and “on . the ldth January the defendant '
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- answered relymg on the leases On the lbbh J une followmg the
- plaintiff. filed the - present suit -impeaching ‘the' Collector’s °
. authority to create a permanent tenancy. He' pmyed for &
- declaration that the defendant held the lands in suit as hlS yeaﬂy :

The defendant contended that the claim was tlme-baued that

- the lands in question were let to him as a permanent tenant"
. under the Government Waste Land Rules ; that at the time of the
“death of plaintiff’s father the Panch Mabhédls were a Non-

Regulation Province, so the Collector attached the plamtlﬁ"s'

- 'property under the ‘orders of Government and - began to
\:‘udmlmster it as their agent that the Panch Mahdls became & -
o Regulation District in 1885 and the Collector - thereupon in"
1886, obtained a certificate to admlmster the 'plaintiff’s estate
- under the Mmors Act (XX of 1864) ; that the lands were let out
~ by the Collentors to him solely for the benefit of the. plamtlﬁ'

. that the Collector granted to him a consohdated lease on the
30th May, 1806 ; that he has been “enjoying _ “the lands as &

permanent tenant sings 1881 and 1884 ‘that. he paid rents

- according to.the terms of the leases and the plaintiff and the
.- Collectors accepted them; that the Collectors had authonty to
. grant the lands to him permanently and the contract was binding .
- on the plaintiff; that he expended in’good faith Rs.8,00,000 on
. the improvement of the lands ; that the plaintiff could not recover
* possession of the lands Wxthout paying him-their value; that the -
plamt]ﬁ' having recovered rents for the years 1597-98, 1898-99
.. according to the terms of the permanent lease, he was.estopped -
<. from bringing the suit ; that the plamhff’s allegatlon that he firsh
~~came to know of the permanent tenancy in'1899 was ot true and
¢ that the plamtlﬁ was not entitled to evmb hnn So long as he pald
ok rents as & permanent tenant.

*The Subordinate “Judge found that the clalm was not tune-*

barred “that the plamtlff had not given a proper notice to quit;
- but the service of such notice was not necessary ;. that the lands
- in_ suit were let. out to the deféndant on permanent tenure ; that
.. the lands were first let out to him by the;Collectors of the Panch
" Maba4ls as the sole managers of the estate appointed by Governs
- ment and they were next let out to h1m by the Collector as ,

¢
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pla tlﬁ's certlﬁeated O*uardlan tllaf, the Collectors of the dlstrlct g

x5 sole managers of the estate so° appomted by Goverumenb Bad

authorlty to grant the lands in such permanent tenure as they -

.fhad given and the plamluff havmg ratified the leases granted by

' the Colléctors could not repudlate them ; thab the defendant had -
- expended large sums in 1mprovmg the lands” and colonlzan‘ :

them and he was entitled to get back the costs of all. necessary

: 1mproxements if he was to be egected from the lands, and that :
‘the plaintiff was not entitled to uny relief. The Subordinate *

J udge, therefore, rejected the olalm W),th all costs on plmntlﬁ'
" The Pplaintiff appealed ' ‘

I nverariy (with P, M. Meﬂta a,nd Lallubhaz 4. Shaﬁ) appeared :

for the appellant (plaintiff) :=—The. defendant " claims to hold

-the lands under Exhibit 62, the _consolidated registered lease

. of 1896, He also, in case that lease be held to be -void, seeks to

fail back upon the three prior leases of 1881 and 1884, which

-were unregistered.  The first question is ‘whether the prior leases
‘bemg,u‘nreglstered are admissible in evidence.. We contend that
; they are not, inasmuch as they purported to create an interest in
. immoveable property to the extent of more than one hundred

“rupees, ‘see section 17 of the Reglstmtmn Act (111 of 1877), The

Panch Mahsls; which were originally the territory of the Scindia,’
were ceded by him to British Government in 1861, - Therefore at
the time.of those leases the Panch Mahsls were included in
British ‘India, and consequehtly the leases were governed by the
Reglstmtlon Act which applies to the whole of British India. "

If the leases ‘did not require registration, then the' next
questlon would. be whether the Collectors had authority to- grant

. them. . The Minors’ Act XX of | 1864 was not then applicable to

" the Panch Mahéls which became a Regulation District under

"“Act VII of 1885 and the Minors’ Act wag ‘introduced in the

Panch Mabéls in- May, -1885.  The Col]ector took & certificate of
*administration in 1886 ; the leases of 1881 and 1884 were there.-
fore unauthorised and futther they had not been sanctioned by
_ GoVernment ‘The ~very fact that the Collector subsequently
f‘ ‘asked for the sanction of Government for. the lease of 1898
- shows that the previous leases were not authorised. . 'I'be defend.

O R LR IT i S AR O E IR SN

" 'ant, thei'efo'_re, cannot relyon those leasesin support of his rights,-
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As regards the consohdated lease of 1896 the (‘ollector 'had o

" as admlmstrator, then become /mwtus oﬂwzo because the plamhﬁ‘

bad then attained majority by completing - his twenty-,one:years
in December, 1895, The lease was, therefore, unauthorised and; .

~. not binding on the plaintiff: Khettur Nath Doss v. Ram: Jadoo;f .
- Bhuttacharjee.®) . "With respect to all the leases we contend that,

the Collectors had exceeded their authcrity in creating a per-. e

" Pallonjee.® - As soon as we came of age we applied toth
~Collector to furnish us with copies and other papers” relatlng 4
‘the transaction; and 1mmedlately after we learnt the terms of th

" manent tenure. Even at the tnne of the consolidated lease, the"__’f

Collector, thoucrh he had obtained a certificate under the Mmors =

_ "Act, had no authority to create a permanent tenancy because the:_,, ‘
* Minors’ “Act contemplated alienations of short’ dura,tlons only
_ Even under the Guardiab and Wards Act (VIII of 1890) the "
:_powers given to a guardian are limited. The Collector as repre- i
- sentative .of Government can have no greater powers than an
“_:"jordlnary guardxan.‘ S SR

There'is nothing in the case to show that we ratxﬁed the leasesi

& after ‘we - atrained “majority. Mere receipt of rent . Would noti_
: lamount to either estoppel or ratification. There is'no- ev1dence
~ to-prove that we had full knowledge of all the terms of. the ]eases.‘?,_v

Actual knowledge on our part must be proved : Jugmohandab Vo

“leases ‘we repudiated: them and brought ‘the present suit. The};}?

-leases bemg v01d ab zmtzo there can be no ratlﬁcatlon of such ;jf,
.-lea,ses S 0 ® .

* The defendant Would have been entltled to a notlce to qu1t if .f"

“he had admitted our right to recover -possession as landlord but

@ (1°56) 22 Boni, 1, <1

“'he denied our nght therefore no notice was necessary ‘There
- was- a distinet disclaimer  of our title: -7 enkayz V. Lahhman(3) i
f;"__BaM v. Vishvanath @5 . Gepalrao v. Kzahor(‘” szan v Moat®:

The Judge found- that our claim was not tlme-barred but he :

: .'dxsnmssed our suit on the ground that the defendant had acquned :
8 permanent tenancy

bcott Advocate General (w1th Branson, .Razkes and Rustam :
u) (1876) 24 Cal. W. Ry 43, 5 Cw (1883)8]30111. 228
'~'; (6} (1885) O Bom. 537. .
. (9 (1881) 16 Ch. D. 730, -

\8, (1845) 20 Bom, 854 . . ... -
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:»Paymaszfer) appeared for the respondent (defendant) —The

:";plamtlﬁ' cannot repudiate- the’ leasés granted to us-by the Col-. :
“-lectors ‘as representatxves of Govelnment because his father, by a

b treaty agreed to ‘conduet hlmself in conformlty W1th the orders

- of‘Government : see Aitchison’s Treatles, Vol. VI, pages 424 and
425, No. "CLV, ‘clauses 13 and 15.- Under the terms: of - that i
;,treaty ‘his -son succeeded to the eetate under the orders of.Gov=. -
:‘ernment, Thls was one of the reasone Why the Thakore’s estate : -
“was placed under. attachment after his - death.’ ‘The ‘order for, '
~_‘a.ttachment was in force when * the last consohdated lease' .was: '
passed. . _Therefore ‘the- Collectors authorrty had not;,“till ‘the:
removal of the attachment, come -to an end. . _The consohdated.
“ lease may, therefore, be taken to have been gmnted by the 3

‘ Collector as parens patmw TV a e AR D
" The deﬁnltlon of British Indla. ngen in the General Clauses

Act X' of 1897 is much w1der ‘than that given in the - iormel -
: General Clausee Act Lof 1868 - The definition . glven in the Act
“of - 1868 ‘did not bring . the Panch Mahdls- within British -

: terrltory Triczam. Pmmchand v. The b’omba y Baroda and Central

India Railway Co.® ; Queen-meeSs v. Abdul Latib.»  As they

- had not been vested in British Government under Statute 21 and

22 Viet., ch. 106, s. 1, they ‘could not be: governed by the’.

provisions - of the Reglstlatxon Act T11 of 1877, . Further, though .
under section 98 of the Registration Act XX of 1866 that Act was
made apphcable to the Panch «Mahals; still under Act XIV: of.

71870 the Panch Mahéils were taken out of the operatlon of the

. Act-of 1866. We, therefore contend that the leases:did not
“ require reglstratlon Even ‘supposing - that they - did 1equ1re‘
- registration ‘and being ‘unregistered - they could not &¥ect im= .
. moveable property, still-they can be looked to for the purpose of

o ascertalmng what was in the contemplatlon of the partres : Latloo
" Gopee: Chand 'v. Shaik Liakut.® : s

.. .. The plaintiff having recovered rent after he came of age, he is
estopped from denying our. permanent tenancy Ram Clmnder '

Strear v, Pran Goldnd @ .- w S

' ’,"AS to ratlhcatxon the plamtrﬁ' havmg asked for coples of the

Y (16859 Bom. 244, 7 () (1876) 25 Cal, W R 211,

~ 18 (1885) 10 Bom, 186, +*

N Y

@ (1876 25 Cal W.R L, T
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«consohdmted lease and other papers after attammor maJonty he ""7
“must - be presumed to Have-had knowledge of the teims of the
_lease, and as he -did not appear in the w1tness-box to rebub the:

presumptlon by denymg knowledge, the presumptlon becomes _

"We have been in possession .as of right since the dates‘ofﬂthel ‘

_severa.l leases. = Wé' entered into possession as of nﬂrhb and -
_ continued to hold it as such for upwards of twelve years ' Our-.
: possessmn was therefore adverse.. Though the plaintifi was a -

minor, still his interest was represented by the Collector as-

; guardian, and | we Became permanent tenant under that guardian.
o If the plaintiff wanted to repudiate the act of the guardian, he
"iought to have done so within three years after.’ ‘he  attained -
B magonty Undér any view.of the case the claim is time-barred.

‘Next we contond that the suit is bad for want of notice to'._

: :‘qult ‘We never denied the plaintiff’s title as landlord. - Our
" case was that “we were - tenant entitled to hold- the lands
7. "perménently ‘A plea of this kind is not denial: of -landlord’s "

* title and would ‘not dlspense w1th notlce Kmshna Sakkamm‘
: . ‘Ladw Vithut AR

Invemmty, in reply

; e BA'ITY 7. —-In this case the plamtxff Thiikore of KanJerl a;nd‘
- -obher’ vxllages of Panch Mahéls, sued to obtain a declaratlon ‘that

the defendant holds certain lands as his yearly tenant. and: also.

" to recover possession thereof. The facts undisputed in. this case
" “are as follows. The plaintiff was born on 8th December, 1874,
'His father died in 1877.. The zillah of Panch .Mahdls was- at
* " that time a scheduled district. It had been transferred to the
- British Government in 1861, Bombay Gazetteer, 253. The Minors’
Act XX of 1884 was notin force in that district in 1877—vide
“section 5 and-schedule 8 of the Laws Liocal Extent Act, 1874 It
" came into force on Ist May, 1885, under the Panch Mahéls Laws
Act (VI of 1885) .when: the district ceased to' be a scheduled
‘»rdlstnct ‘No ' statutory ‘provision for the appointment- of a
~ guardian existing, the Collector, on the late Thakere’s death,
~“ reported the fact, and asked and obtained the sanction of Gov- .
. ernment to the attachment and ma,nagement by h1s oﬂice of ‘the-

® (1889) 41 Ch. D, 295, 301 o (1393) P, J g 992.
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estate durmg the mmorxty,-—Government mtlmatmg ‘that on’ - c

‘ascertainment of the debts owing by the late holder, they Would
" determine the plan - for their liquidation (Bxhibit- 106 ‘page 58).
" Thereafter the Collector, without applying, for’ or ‘obtaining
~farther orders from Government, after some. correspondence,

fexecuted in favour of the present defendant the foux- successive -
_documents, Exhibits 59 60, 61 and 62 under which the ‘defend. .
“ant.claims to hold the lands in dxspute, some. 11, 000: acres, asa -
permanent tenant, -Of these documents, Exhxblt 59 bears” date.

~29th June, 1881; Exhibit 60, 21st November, 1881; and Exhibit 61,

- 26th February, 1884—all prior to the operatlon in the distriet of

Act XX of 1864, and therefore without the grant of a certificate
-of gua.rdlanshlp to. the - Collector -thereunder. The defendant.
obtained possession which purported to be given in pursuance ' of
these documents. ' But in 1890 some doubt being eutertained by
- the Collector as to the validity of the arrangement made with

the defendant in view of the introduction into the Panch Mah4ls |

of the Acts and Regulations applying to the rest of the Pre«
51dency, it was proposed that the Collector, who had obtained
in 1886 a certificate under Act XX of 1864 and was thus
govemed by the Guardians and Wards Ach of 1890, should
execute with the necessary sanction’ a revised and consohdatmg
‘Jease for the purpose of securing the' defendant’s position.” The
- then Lega,l Remembrancer having advised in favour of this course,
- Government by G. R. No. 5008, R. D. of 18th July, 1890, directed

 his report to be forwarded ¢ for information and guidance > to the

loeal authorities, without further expressmg their views or

. wishes (Exhibits 100 and 101, pages 53-55). In May, 1896, the: k

_ plaintiff attained his majority. It was not tlll 30th May of that
© year that the Collector, purporting to act as. administrator
.- of the estate, executed Exhibit 62 as a new consolidating grant of

‘the lands in’ questmn to the present defendant in terms which

. were, it secems, intended to be identical with those speclﬁed in-
: the preceding documents, Exhibits 59, 60 and 61, which it pur-
. .ported to cancel. - This document was registered. . None of the.

. previous documents, Exhibits 59, 60 and 61, were reglstered

/The Thakore appears to have received charge of his estate from -

' the Collector on 16th January, 1897, Exhlbﬂ; 117 page 63

805
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e (1) Wleiher tl‘e Govemment of Bombay as gamens joatmw had power.
. to autherise the grant of a- permanent tenure to the defendanb under any
: cucumstances” . ; T : :

" estato or of beneﬁt to it Justlﬁed their authonsmg such a grantP

THE INDIAN LAW REP()RTS [VOL XXVII

recelvmg ab the same: tlme a ]a,rge number of papers mcludmg;':,f

" a file of grants.-or patas purportmg to be under rules known as _f."
" the Waste Land Rules, © =~ : ) :

- On 5th May, 1897, the plamtlff referrmg to the. removal of i
the so-called attachment from his State and the dehvery of charge;
to hlm, in a letter to the Collector observed that during. the -
guardianship two villages' had been given on grants and requested
that the ormmals should be supplied to him with - all papers
_bearmg on the subject’ (Exhlblt 111, page 69).

On- 9th .Novemher of the same. year the plamtlﬁ' agaml

L addressed the Collector (Exh1b1t 118, page 65, Exhibit 95, page 48) .

on the same subject naming the defenda,nt as'-the grantee,

: statmg that previous grants had been made and that a new
- grant bad been more recantly made and registered and. desiring -
" a copy as none bad beéen sent. n 16th December of the same .
_year the plamtlﬁ' agam applied for the grant to be senb to hlm,ﬁr
i (Exhlbm 94, page 48, and Exhibit 112, page 59) refernng more-
 definitely to the grants as made to the defendant under the Wastef.f
" Lond Rules.: On a further apphcatlon, dated 17th May, 1898, -
“the copy of the document of 1896 appears to have been supphed tof

the plaintiff on 28¢d September, 1898 (Exhibit 93 , page 46). ’l‘hef"

- plaintiff admits. in paragraph 4 of his plaint (paore 2) that he%"
~ received rent from the defendant for two years 1897-98 and 1898-”;

'99:. But on the 11th January, 1900, he wrote to the defendant

~ (Exhlblt 140, page 90):stating that as the deféndant refused- to

vacate and - claimed ‘as a permanent tenant under a lease of

~ which the p]dlntlﬁ knew’ nothmg, notice of a suit for eJectment 1nj .
case this hostile claim was not ~withdrawn, was thereby given. :
- And on’ the defendant replying on 13th January, 1900, that he.
ehed on the lease. from the Collector as guardian and admlms-"f
trator of the plaintiff (Exh1b1t 64, page 40) the plalntlﬁ' two d ys
" 'later,kz e., on'15th- January, 1900, filed this suit. St
L Such bemg the main. facts in the sutt the questmns that:f
- arlse ap pear to be as tollows "", o :

~(2) Whether if they bad such power, cxrcumstances of the neces
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: (3) Whother the Government dld in fact exther a.uthorxse or mtxfy sueh a.
o grant P

= (4) Whethm m the absence of authomty for such a o ant or of its rahlﬁcatmn,
. the Collector could, as de fiteto guardian and administrator, give such a grant P

7 () Whather if the Collector could do'so, the documents of 1881 and 18844

- Exhibits 59, 60 and 61, bemv unreglsteled are admxss1b1e in ev1dence to prove o

such grants?:

= (6). Whethel those documents, if adm1551b1e in e\ldence, are aﬁ'ected by the,\'

later document, Exhibit 62 of 1896 F

(7) Whether the Collector ‘Taving oxecuted Exhxbxt 62 after the pla.mhﬁ ha.d'

‘ :attmned riajority could and did bind the plamtxﬁ thereby P

“(8)  Whethey 'the plaintiff by his receipt” of rent for 1897-98 and 1898~99

ratified or acquiesced in all or any of the grants in question?. :
-(9) Whethor if the grants to the defendant are unestablished Plther by reason

of the documents to evidence them being inadmissible- or by reason of want of
authority i in -the Collector to execute them, the defendant has acquired a title - -
* either as permanent tenant or as absolute owner by adverae po;sessxon under the "

lelta‘mon Act?

(0 “Whether if the defendant by reason of the mvalx(hty of the domments in
question were a yearly tenant only, he can be ejected without due 1.otlce on his"

repudiation of the plaintiff’s title as landlord P -

(11) Whether if he be liable to ejectment he is entitled, cither under section
51 of the Transfer of Property Act or in equity, to compensation for the - -present
estlmated value of 1mprovements made by hxm, ortoa hen on the property for .

the amount?

Tt does not appear necessary to dzseuss all the above»

questlonsk at length, - The guardianship - of - Government ag:

parens patrie [Mayne’s Hindu Law. 265; West & Biihler 541,
noté (¢)] is not disputed. Authorities as to the limitations
of its .power as such have mnot. been ‘cited. It “is not,-
however, contended that such power would be unlimited, or. -
would extend to the absolute aliena,tion"of “the ' 'ward’s: pro~ -
rperty without regard to justifying necessity and the interests of
" the minor. This indeed seems to have been recognized.in the :

G R. No, 5282 delegating management of the - estate o, the

Collector, which authorises - ,nothlng, but managerient, card

reserves to Government the power to determine the best- plan
for liquidation of debts. It is contended for the defendant thate
the action of the Collector was ratified by G. R. No. 5008. .. But.
that document contains no express approval of what had been

done and intimates rather that the Collector should be guided by X

) 'V the Legal Remembrancer’s opinion that the Collector should .

.
-
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.comply W1th the reqmrements of. the Gu&rdlans an.d Wards Act,

“THAKORE "~
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in order to secure to the. defendant the benefits of paqb transactlon.;.-‘}i
Moreover . it is doubtful - whether - Government - were 'in full
possession of all the facts, as to. the three documents, Exhibits -
59, 60 and 61, which are referred to as if only one agreement. or; .
lease had been entered ‘into.. And full knowledge is essential i;o:;f.
ratification: Lewis. v. Read )3 Hilbery v. Hatton ® ;- Marsh. v.-.

"Jaseplz o, Moreove1 G R. No. 5008 js dated 1890, and as its
“contents indicate- was subsequent to the -appointment of the .
~ Collector under Act XX of 1864, whereby the guardianship of -
Government had determmed And there can be no ratification
by a person who at the time of ratification could not have done -
" the-act himself even though he had the power to do it when . the
vorxgmal act- unauthorised by him was done,. For no one can
~supply an authorxty who does not possess it: Bird v. Brmwnﬁ)},,
- That the. Collector, - acting ‘on” behalf of Government, could;.-
“without precedent .authority or subsequent ratification, vahdly;ji

lease the minor’s property in perpetuity has not been. shown, and -
as observed  already, Government apparently contemplated theg_.

The next question that arisesis whether the documents Exhlblts :
59 60and 61, being unregistered are admissible in evidence. Tt is
contended that as the Panch Mah4ls were neverin the possession

- or under the Government of the company they did not vest in Her -
.- Majesty by section 2 of 21 & 22 Viet., ¢2106, and were therefore not -
" British India within the meaning of section 2 (8) of -the General
_ Clauses Act, 1868, which governed the Registration Acts of- ,1871} :
and 1877, and were therefore not included in the extent of those .
. Registration Acts, “the whole of British India.” It is however :
contended with much force that secblon 2 of 21 and 22 Vict,, -
¢, 106, vested in Her Majesty not only all territories. _then -
- in the. possession or under the Government of the company, but.

also all rlghts which if that ‘Act had not been passed mlghb have

‘been exercised by the: said company: so that all. . subsequent -
: a,cqulsltlons obtained by exercise of those rights became ‘vested:.
cin Her MaJesty, and thus come within the Words in sectlon 2 (8) i

(l) (1845) 13 M & W 834, - ® {1897) 1 Ch 213
~(2)-(1864) 33 L d. E#. 1°Q = (4) (1850) 19 L. J Ex. 15 J
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g of the General Clauses Act, 1868, “the territories for the- tlme ' ",19032.‘?“? g
. [bemg ‘vested . in Her Majesty,”> which phrase is equivalent, it"  Teaxoms -
~is urged,’ to that used in section 1 of the Indlau Penal Code, * A’F‘“Emm‘
“ the territories which are or may become vested in Her Majesty f%ﬁﬁ
'_"by the Statute, &c.”” There can, it seems, be-no question that "
the Panch Mahéls are, and in 1871 as well as in 1877 were, by =
_virtue of the rights transferred in the Statute, vested in’ the -
. Orown': and not only general acceptation, but legislative expres- -
. sion is in favour of the construction that as such they became =
- 's0 vested by the Statutes, and were ¢hus wjithin the definition -
“of British India in the General Clauses Act of 1868, But even -
if there were room for doubt on this point, it is manifest that-
“registration of such documents as those in question was compul- 2
. sory in the Mah4ls at the dates they bear. For Act XX of 1866 -
- came into operation there on 1st May, 1866, under section 98 of
 that Act, and the repeal of that section by Act XIV of 1870,
s as 'spént; did not under section 1 of that Act affect its already
-completed 6peration, And if the Act of 1871 did not come
_into:force in the district as part of British India, neither did it."
. ‘repeal Act XX of 1866 therein by its first schedule and second™
- section, and’ Act'XX of 1866 must have remained in force there
till - the General Clauses Act, 1897. - Section 49 of Act XX of
:1866 read  with section 17 rendered such documents as Exhibits -
59, 6V and 81 inadmissible if unregistered, and the exemption in”
. Aet XX VII of 1838 of grant3 by Government, if operative in the -
. district at all, was limited to “grants in reward -for- speciall"’
. services.” These last words are not, it'is true, reproduced in’
section .97 (7) of.the Reglstratlon Act, 1871, or in section 90 (d) ™
.- of the Registration Act, 1877. But those clauses manifestly
. exempt only grants or assignments by Government which under
N the»respectlvely succeeding sections are kept open to inspection,
- and do not cover private documents purporting to be executed -
" “on’ behalf of minors or other private individuals.” It thus’
~ appears that the documents in question cannot be received in :
. evidence or affect any property comprised the/rgin, if section 49 *
~ of Act XX of 1866 apply thereto. I think, however, that, as so"
strenuously and ably contended by thelearned Counsel for the
* plaintiff, the Act of 1877 was in force at date-of those documents.



THAKORE ‘
'ansmcm :

D

mmzm .

A DALAL.

T {1876) 25 Cal. W. R T, S (1826) 5°B. &G, 209

(9 (1843) 6 M. & G, 236, " (® (1£97) 1 Ok, 813, 288,

THE INDIAN LAW REPORTS. , LVOL. XXVII 3

The provmons of sectlon 49 of that Acb dlﬁ'er from those usedi

*in’the Act of: 1866 and this indicates distinctly the mtentlon of
~the Leglsla.ture in-the more recent. Act not to ‘exclude. s ‘alto-

_gether inadmissible in ev1dence documents unremstered though"

" compulsorily : registrable, but only 'to -prevent " their aﬂ'ectmg
" immoveable property- compnsed therein, and their receptlon as
~“evidence . of any transactlon “affecting  such- ‘property. The-
- Importance, and . éffect of this modification will' be cons1dered,
“later. It 'is unnecessary to consider what effect Exhibit 63
- would have on Exhibits 59, 60 and 61, and it is indeed admlttedr
-that if void itself it could not operate to Encel them. S

Exhﬂolh 62 is itself ‘open to the objection that it was executedi

by the’ Collector after he was functus officio as guardlan by reason *
o fof clause (¢) of sub-sectlon 2 of section 41 of the Guardians and
‘,:?“A“'Wards Act, 1890. Tt is contended however, that the plmntlﬂ‘v ;
. ratified it ; and respondenb relies in this connection on the cases of -

“Ram Clnmrler v. Pran Gobind O and Bolton Partuers v. Lamber >
In the first of these cases, the disputed lease was executed on behalf
of the minors by. their mother as natural and de Jfacto guardian -

. and on-behalf of the adult Pran Govind by his brother who- thenf-
acted and ‘always had acted as agent for him in conhection %\?‘ith{{
- the property.: : Bolton Partners v. Lambert was a case of rablﬁca.-f‘f
- tion by a principal of an acceptance. by one. Séxatchley purpOrt-;
* ing to act as his agent. These cases therefoe ‘would: not” apply;

unless either the Collector were adi mnlstmtor or purported to

©act as agent of the plaintiff. He wasnot admmlstrator i Was.

therefore necessary, as he was not expressly or 1mphedly author-; v

—ised by the plamtlff to show that the Collector : acted- as the .
plaintiff’s. agent : section’ 196 .of the Contract At and- b/ lsom -
v Tumman ® ; Saunderson v. Griffiths ®; Broo]cv Hook ¢ ®; .Mafslz~
v. Joseph,® In the docurment itself the parties are not so stated,
~the name of the principal not bemg first mentioned as a party,i
-and the Collector is descn‘oed as administrator.- . The CollectorA
it is trae purports to have affixed his own seal “on behalf of the

»present mmor, ’? but thab is not as hls agent but a8 admmlstrator.:

() (1889) 41 Ch. D. 295, 80L"" 1" 1.1 () (1871) L. R, 6 B 89
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‘Had the Collector been administratot at the tlme, a d1fferent

pr1ne1p1e would have -applied,” and the cases relied’ upon for

respondent, Ram Chunder v.: Pran Gobind) and  Gopalnarain vi "
- Muddomutty ®, would have been in point, “Bub-as the"Collector" e
- was not administrator and did not purport to-act as agent;; the_"»-‘
plammﬁ‘ was not bound by and could not. ratify the transaction,

The questlon of -ratification bemw 1rrelevant it is -proposed -

for respondent to rely on alleged acquiescence by the Plaintiff
indicated by his receipt of the rent .after knowledge of the
alIeO'ed grant. And an attempt has been made.to- distingnish.

- the present case from that of Jugmohandas v. ﬁﬁlonjee @ on the."
ground that in Jugmohandas’ case the plaintiff- proved that he -
knew nothing of the lease which he repudiated ; whereas in the -
present case the plaintiff hias not even come’forward as a witness.

In answer to the plaintiff’s contention that an invalid lease could
not be confirmed by the acceptance of-rent only, without any

~ intention of thereby confirming the lease, Woodfall, 15th Edition,

‘page 221, and. Bz parte Cooper, In re North London Railway

Company®; Robson v. Flight ® are cited; and it isurged that .

- “acquiescence to ‘deprive & man of his legal rights,’ asstated in

. Willmott v, Barber ® ‘must amount to fraud, and he must be -

shown to have acted in such a way as would make it fraudulent to
set up those nghts > In reply itis urged for respondent that under

the. ruhng in-Sitdbai i Wasantrao ® and Sarat Chunder v. Gopal
Chunder (8) knowledwe of the ialmty of & belief induced is not

necessary in® ay,person bound by an estoppel.” This argument

seems  to-ignore-the distinetion between estoppel and acquies-
© cence. ' In §itabui’s.case as in Saral’s casg, the acquiescence in.

question was, during the progress of ‘an uncompleted act from

~ which ‘the other party might, but for that acquiescence, have

4" abstained;. But the defendant in thi§ case has adduced no
-evidence of any spemﬁc ‘expenditure incurred or act done by him
~ in consequence. of the plaintiff’s receipt of his rent. . The case of

' De Bussche v Alt®, cited for appellant malkes - clea.r the

T (1876) 25 Cal, W, R. 71. e (1865) 84 1.7, Ch. 226, )
@) (1874p14 Beng. L, R. 8L - .- () (1880) 15 Ch. D. 96, 105. 0
() (1896) 22 Bom.1, - - . (7 (1901) 3 Bom.'L. R. 201 at pp. 208, 210
@ (1865) 84 L J. Oh. 873, - ® (1892) L. R, 19 T°A. 2035 30 Cal. 206,

N , © (1877 78)8 Ch. D 286, 8ld¢7
B 741—3 .
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' dlstxnctlon between acqmescence ‘in an aet whlch is stxll in”

progress, and mere . submission to it when it has been completed g
In the first case it may operate as an estoppel if it have induced -
action infringing a right. In the second case, submlssmn could

_not.change the past, and as stated in that case “the right of
. action once vested cannot, at all events 8y -8 general rule, be
~ divested without accord and satisfaction, or release under seal.”. -
" Estoppel by acquiescence has no application to an.ez post facto )

submission not amounting to ratification, and inducing no-action -

~or omission, and is consequently insufficient to constitute what in-
-such case wounld & ‘necessary, viz., accord and satisfaction with full -
~ knowledge. :The distinction is recognized in Jamnadas v.: Aima-
* pam.®. - Acquiescence after a fuit accompli, if not prolonged beyond~ :

the verge of limitation, is mo bar to a right of suit already’f
accrued s Uda Begam v. Imam-ud-din @ ; Peddamuiﬁulaty v NG

.:'The question, therefore now arises whether: the plamtlﬁ' has :

) broucht his suit within time, and this seems:to. be the really
_important issue in the case. The learned Counsel for ‘the
. plaintiff contends as follows :~The defendant by. entering undet ;

& void lease and.paying rent became ‘s yearly - tenant: and
continued to be so, and the relation of landlord and .tenant. thus
once - established, the possession of the defendant could not at

* any time have been adverse to the plaintiff. as landlord; The. °
- documents under which the deféndant claims, he urges, were
. yoid ab instio and not voidable. They could not ‘be:and were
"'not, ratified, and . the case of Dos d. Rigge v. Bell ®is cited as

- showing that under Epglish Law the position. of : the: defendant '
" would be;that of a yearly tenant. Thus-the lea,rned Counsel,'
- contends the defendant had . no adverse possession : he thought
-, he was: a lessee, . ‘but he was not: his. «possession: was never
b challenged it was therefore never adverse until the: plamtlff
" claimed, and the defendant denied, the right to evict: and-no-
_ bar has arisen under article 144 of the second schedule to the
~ Limitation Acb 1877 and the defendant now. havmg repudmted ‘

@ (1864) 2 Mal, H. ©, 270.;
() (1874) 23 W. R. 9, P,
(5) (1794) 2 am. L. C. 1165 2 R B 042,

(1) (1877) 2 Bum 183 137
(2) {1875) 1 AlL 82. -
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hls landlord’s tltle, the landlord the plamtnﬁ’ ‘ean eth w1thout "
six months ‘notice : Zivian v. Moat.)): The tenancy from: year
to year, it is urged, had not been' determined previously “and

therefore “time did not begin to run against:the plaintiff until
the - defendant’s possession became adverse by ‘the. setting - up
of the permanent tenure, and article 139 applies. And if the
right to possession be barred, the plaintiff-contends he is at
least entitled to a declaration that he is:not bound by the:lease
and his suit would then fall within article:120; time beginning
to run only from'the date when the plaintiffis title was denied.

“Article 144, it is urged, does not apply when the suit is otherwise™

specially provided for and therefore has no application here.
Mr.  Inverarity further argues that ‘the plaintiff does not
derive his title through or under the grants of the defendant
(Runchordas v. Parvatibai® ) and the case of Granasamlbandha
v. Velu® relied on for respondent has therefore no application.
To these arguments for the plaintiff, :the ‘learned Advocate

" General for respondent replies that if the leases are void, the .

possession of the defendant became adverse from the date whien
he entered ; that. the defendant has therefore acquired an
absolute title ; that in any case his adverse possession of a limited

interest can ‘be sei) up (Madhava v. Narayana ®); that the

plaintiff was. affected: by that possession- as' the Collector repre-

sented hlm, ‘and- the plamtlff ‘was not -in” the position - of a
reversioner coming in on the determination - of ‘a particular ‘

estate ; that the ‘defendant was not a tenant from year to year
buty entered’ under ‘a lease ; that the leases may be looked to for
‘the - purpose of showing the adverse ‘nature of the possession
. (Lalla Gopee v. Shaikh Liakut ©) and that the plaintiff but for
his ' minority. would have been barred in 1896 at latest ; that he
had three years to sug from the date of his’ attaining anorlty
on 8th December, 1895, and that as the suit-was not instituted
till 15th January, 1900, it was time-barred. - In considering these
aro'uments it is to be mnoted 4n ‘limine ‘that the - plaintiff -in

para. 7 of hxs plamt and his learned' Counsel throuwhoub this .

(1) (1881) 16 Ch D, 730. @ (1899)L RTL A.69 23 Mad. 271,
(2) (1899) 23 Bom, 725, N8BT o T ) (1885) 9 Mml. 244.
) (1876) 25 w R.21L 22

o100

. THAKORE . iR

FaTEsINGIT

AR
BAMANIT i)

“As DATAL



. 534

T 1908,

- THARORE

* FATRSINGJT
v,
" Bawmanaz

THE INDIAN LAW. REPORTS, [VOL. XXVII

{

| a,ppea.l contend thab the lease was V01d and nob vmdablen: If

the. plaintiff entirely: repudiates the representablve character» 5

“of the Collector, denies his-power.to manage: and protect the

e

)

property and to create a tenancy of any kind, and treats.the =

~demise as one made by a stranger, then his case would seehi to -
-be: that the defendant’s possession was that of a trespasser ab.

~4mitio, and time would apparently run from the date .when the

leases were. granted. In the case of Governors of ngdqlen_ g
Hospital v. Knot(s @ where the lease then-in question was held -

_to be absolutely %oid within 18 Eliz, c. 10, the right of re-entry g

‘was held to have arisen from the moment ot the executmn o£._ o
the lease, and was held barred by adverse. possession, - Lord
‘Selbourne.in that case was alone in .the dictum . that. 1f rent

- however small had ben reéserved and. received, it would have :
- created. a tenancy. from year to year and limitation could not

' ,ha.ve run. . The:remark was not necessary to the decmon of the -
“case. It was apparently obifer and takes no ~account - of the,

tenaney-at-will which in the absence of rént would have been -

‘ called into. existence. and afforded a bar s1m11ar to that” of.a -

yearly tenancy. - And the rulings in dtforney General.y. Davey @
(by Lord Chancellor Chelmsford and Lord Justices’ Turner, and«
.Knight Bruce), and in Attomey General v, Payne(s’ of the. M. R,

- where rent had been reserved and paid, show that cn*cumsbance B

* to be immaterial as an answer tor adverse possessmn under a'

vmd lease. .. ‘ ? N
.- The contention of the learned Oounsel t’or the plamtlﬂ' that the

- possesswn of the defendant, though it may have been adverse to
- the Collector: while representing the minor, was not adverse to
the plaintiff, appeais to me to be untenable, Sectlon 7 of the

- Limitation Act clearly contemplates the accrual of a r1ght to sue‘
. during disability. (Makipatrav v. Nensuk ), and special provision

- limits. the right of suit ‘after .the dlsablhty has ceased. :.The “
' possession of the defendanb if adverse. at all was.no less a,dverse
. merely because there was some one who mlght ha,ve mstltuted a
_ sult on h1s behalf And a3 stated in. Radkabaz v, Aﬂaﬂtrav “’)

(1) (18794 Ap. Cas. 834 - . . O ® (859 27 Beav. 268
‘ (2) (1859)4 De G & J. 186. R @) (1869)4 Bom. H.G 199 A C J.
: ® (1885) 9.Bom, 198, 225, ol
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aﬁ_" ‘incapacity of submitting to adversé possession until limitation
has -given' a title by prescription to the adverse holder,” The

~ Collector was the manager-of the plaintiff’s estate. for the time
being-and entrusted with the protection and custody thereof from"
-the’ ﬁret ‘And it'is only by admitting that the Collector so far

- acted as his representative and not-as a stranger in adverse
possession ; that the plaintiff can allege that the Collector created

on his behalf a tenancy-at-will, or from year to year by acceptance

of rent. The further contention for the plaintiff, that a tenant in

this country cannot plead the right of a permarént tenure by

adverse possession, also seems to meé in view of a long series of
decided cases to be untenable. The following cases (cited in their
chronological sequence) ‘show how continuous the current of
decisions has been in' this direction. ‘In Skaikk Nujmoddeen v,
Tloy /d W, it was said ¢ the rule that a tenant cannot plead limitation

against his landlord, ‘as ‘laid down in - Watson v. Rance Shurut \

Soonduree Debia @ in which previous decisions are cited, appears to
- be 0o general in‘its terms, That this view was not taken by
their Lordships:in the case of Raja Sakeb Praklad Sen v. Durga
Prasad Tewari @ and in Raja Suke Prahlad Sen v. Run Bakadur®-

is clearly deducible from the Judo'ments in those cases though’.
not expressly stated in so'many words.” . And the judgment cited .

proceeds fully - to: state " the ground for “this deduction, - which

appears on.a reference to the Privy. Council cases in question:

which were taken as: having ‘clearly settled the point. Nest in
point of time is the case of Tekactnee Goura Coomarce v. Mussamut.
-Satoo @, a Privy Council case, from whigh a similar deduction
arises in connection with the following passage in their Lordships”.

judgment 1~ The High Court overruled the decision of the Court
of first instance upon, the Statute of . Limitations, holdmg, and:

" their Lordships are of opinion nghtly, that the Statute does not

begin to run in favour of the Mokurrureedar against a Zemindar

un'ml the Zemmdar has had notme that. the Mokurrureedar claims «

M (18716 Bcng L. R« 130; 15W. ). (1869) 2 Beng. T, R. 111512 M,
R. 232, . L. A, 286, '
@ (1867)7W R.sgs N (4=> (1869)2]3eng L. R 111 12 M.

(6) (1873) 19 W.R.Zaz,P 0 e
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Bench decision of the  Calcutta High Court in Dinomoney Dabea :
v. Durgaprasad @ allowed limitation to be raised . by a trespasser

' setting up but failing to prove a-tenancy, and in Pefambar Badoo

v. Nilmony Singh @ distinet notice of a claim on the part- of the
grantor- to hold in perpetuity and nob subject to resumption, if -

- uncontested for - twelve- years, was held a bar pro tcmto of the'
landlord’s title, & % SR hry

“ The Bombay*ngh Courb 0 Maidin Saida v. Nagapw - held>

-l?momoney 8 case conclusive as to the right of thé defendant ‘to T
: plead both tenancy and limitation, but in that case the defendant .

L was regarded as havmw been ‘throughout a tlespasser, and ‘the .
' Madras Hwh Court in Madhave v. Narayana @ followed this

- last mentloned case and Dinomoney’s case as showmrr that a
- pm:ty who “cannot by -his admission plead prescmptlon as to
- géneral ownership, may yet rely on it with regard toa subszdmry* :
mterest ‘claimed by him. " Narayan v. Yamunabm ®) appears to -

_ rest on the ‘principle that thélease granted having been beyond ths -
‘powers of the lessor o yearly tenancy and nob:a perpetual

- tenancy was presumable, but to have contemplated it as p0551ble ’
* that the tenant might have set up limitation if there had beenno;

recurrent’ act between the’ parties incqnsistent with the doctrine’

- of adverse possession, by which it seems reference was made to

“the’ yezxrly payment of rent as an admission of a tenancy that -
could be referred to no legal title but that of a tenant from year
to year. * That the fact of a yearly payment, however, is not fatal o

f/to a plea. of adverse possession was distinctly held i in Sankamr V..
Pcmasamz © " Thero it was objected that, possession never was |
in fact_ 'xdverse ‘Decause poruppu (a quit rent Wilson's’ Glossary) o

T was always pald ‘But following Macl/mva v Namyana @it was’
held a suﬂiczenb answer to obJectlon on that; score, that p possesszon

7 of & limited 1nteresb in'iminqveable property may be just as much-
adverse for the purpose of barrmga suit for the determmatxon of

€1y (1873) 12 Beg. T, B, 205, @) (1885) 9 Mad, 244
. -(1878) 8 Cal. 793, ) (1889) 1. J, 186. -
T (3) (1882) 7. Bom.96,.99, - ... ) (1890) 18 Mad. 467
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owners: - :And the last three cases were cited with approval in
Budesab -vi Hanmanta, @ where several -of the cases cited above

were. dlscuqsed That of Madhavav. Narayana,® of all those there; ;

cited, appears to be the one most nearly on all fours with the
present case. For there it had been urged that possession was
under an invalid Zanam and possession for twelve years was a
sufficient answer to a claim to eject.. A Zanam is defined in-
Wilson’s Glossary as an arrangement by which the landlord holds
“adeposit for- security for his rent when “lands are taken on a
stipulated rent upon lease for a given term of years. - The result
of this and other decisions cited in Budesab’s case was referred
to in that case by, Sir Charles Farran as © certamly authority for
the proposition’ that a landlord allowmg a tenant to assert the
vahdlty of an invalid lease for the statutory period of more than
twelve 'years, may be debarred from subsequent}y questlonmnr
. the rxght of the tenant to hold under its terms.” * '
This view; that the assertion of a title under an mvahd lea,se

it allowed by the landlord would raise a bar, does not seem to -

have been suggested or considered in the case of Juymohandas Ve
Pa llonjee @ relied on for the present appellant‘ “In Jugmohandas 8’

case the Court (Mr. Justice Strachey) seems to have assumed
that’ because it “had. never occurred to any one to doubt the -

.validity* of the lease, until after the plaintiff had attained hlS
- majority, the previous possessmn till then under the lease -was

not adverse, and that ‘the plaintiff had twelve years from the -
date of his discovering, 1ts Jinvalidity before he could be barred -
by article: 144, The ‘effect, however, of acquiescence in the
defendant’s assertion of title was discussed rather with reference: -
to the ‘question whether -the plaintiff. had ratified, or estopped%

himself from disputing, the lease (vide page 11 of the judgment)’
than Wlth reference to the questlon Whebher defendant’s possessmn

‘” 1802 P.T.p39. “® ases)sma.m L
@ (1896) 21 Bom. 509, pp. 514515, (1896) 22 Bam. 1,

CEE

_,that hmxted mterest ‘asis adverse possessxon of a complete 1008

- interest in the property to bar a suit for the whole ploperty In
~ Bhagu'v. Byramji® a claim to hold property comprised in an | DATESINGIL-
unexpired lease, in conformity with and by virtue of its terms,'f,

- was held to make the possession adverse to those who claimed: as -
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: 1n assertlng it was adverse But the case. of Vztﬁalbowa v.
Naragan ®.shows that ra tenant’s possession in the assertion of = -
‘a claim to ‘be a: permanent tenant would be none the less -adverse
“to 'the owner d\mng years when there was no manager at. all
© 40 represent the owner. -4 fortiors it would be none the less
-adverse . because of -the existence of a manager or guardian who -
" was" capable of representing the owner, and who knew. of the
-assertion of such title, and his inaction or acquiescence would not

prevent the possession from being adverse. : It iy the knowledge.
of the owner or of one representing the-owner, of the: assertion -

- of *such-title, whlch causes time to tun: Gangabai v. Kalapa ®) N

and" compare’ the -cases clted above of Shaikh Nuzmoddeen, Raja

* Saheb Praklad Sen and Macﬁmva v. Narayana. No doubt in some
*of the cages cited abo%e, following Dinomoney’s case, the’ plea-of -
~“adverse possession:wis admitted on the ground thab the defendant :
- if not'a-tenant. from- year to year, was a trespasser: throughout.,[v
- And it is urged that the defendant in this case cannot be regarded
- ag a trespasser. throuchout inasmuch. as having entered under a

void lease, a tenancy from year to year must be presumed. That ,,
this rule applies in India so as to exclude all evidence that the :

" person . enteringinto possession asserted - and ‘maintained - any

other ground of title . has not: been - supported by the citatibn. of v)
‘any authority, - The- passages- cited from Woodfall on Landlord:

- ‘gnd Tenant no doubt show . that if a man entered under arvoid:’
- lease he'is.not a disseisor, but a termnt- at-will under the terms of
~“the lease in all other respects except the duration. of time, and.
: when he pays or agrees to. pay any of the rent therein reserved, s
he becomes a tenant- from year to year upon the terms of the void. ,.:
o lease, so far as they are applicable to and-not inconsistent with a
- yearly tenancy (Woodfall 15th Edition, pages 93, 143, 231, 232,
858, where the tenancy from year to year is spoken of as: 1mphed :
. by law:from. the: payment : and acceptance of rent or other circum-
‘stances; 364 376) ‘The leading ease-cited is Doe d. Rigge v. Bell.®: -

In Doe d, Rzyge v Bell ® the defendant had paid rent.- Both that

“&%ase and, Clayton v Blakey @ were decided under ‘the Statute of* '

Frauds, thch contamed express provmmn that o lease for ‘more:

) (1893) 18 Bom, 507,p- 511.; ® (1794) 2 Sm. L o. 116;23 R 642.
@ (1885), 9 Bom, 419, -, . @ @9 8T, E, B
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than three years not 1educed into Wntmg should: operate only as- 2003 -
~a_tenancy-at-will.. There is no‘similar provision.in -the Indian. - Traxors -

.- Statute Book., ' Nor, on the authomty of Liord- Ohelmsford Lord. . mTEmG‘“
" Chancellor, in Alforney: General v. Davey,®-is. there .any ‘case ABAII‘)‘AAIIKTI :

“in which posséssion taken under'a void lease, as in that case, has.
-ever-been dealt with in equity as a lease from year to year. -The _
case ‘there dealt with was one of a-lease’ with rént reserved,
i apparently void under 13 Eliz.; c. 10, - Se’ctioii"llfi of the Evidence
~Act precludes a tenant from denying that his landlord has a title
ab the beginning of the tenancy. . But the authorities-show that:
a tenant in India is not- precluded by sn admission of tenancy
from showing that the nature of the tenancy asserted by him to:
the knowledge of thelandlord has been for the period prescribed -
by the Limitation Act pro tanfo adverss. to- the right. to evict’

‘either at will or on notice given. . The question then i, not what

- was the right which actually existed at the beginning - of the:
tenancy, but-what was the right which he has openly énjoyed ‘to!

‘the knowledge of the owner or his representative for the time

~ being. . A manifest assertion by the tenant to the knowledge:

- of the person frepx?esenting the landlord’s interésts of a right -
inconsistent with that claimed by thelandlord to treat him'as'a’ -
tenant-at-will or from year to year, would be a disclaimer of. the
landlord’s title under the ruling in Pévian v. Moet @.: But:
then :it is urged that though the 'disclaimer would work a: .
~forfeiture it would still be at the electionof the landlord to
determine the tenancy or to waive the forfeiturs, and the waiver:

~ would, operate only in respect of each: successive year.. Thus.it:
_is contended that until the landlord demanded and- the tenant’

¢ refused surfender, there would be no determmamon of the orlgmalf _

- tenaney-at-will or from year to year, and the possession of the’
tenant could never. become adverse. This position has not been’
supported by ,citaéion of -authorities and .appears.to be fully
- answered .by the considerations set forth in the judgment of the -
Court of Appeal (James, Cotton and Thes1ger L. JJ)in Governors
> -of . Magdalen Hospital v, Knotts,® - The' contention m1gbt pes
sustamable in a case of express waiver of forfexture restormg the

S

® (1859)4De Gon&2.38. © ® (1881)16 Ol D o,
, - ©) (1878) 8 Chi D, 709 at pp 718728,
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__ parbles to the .status quo. amfe and thus 1mply1nor the Te- estabhsh~':_
“ Tuamoss. - menbof the - landlord’s ‘claims,” But it would- be. inconsistent -
'_"_;FATE:I,-""*’,I - with the decided cases and - especially with. that of Gopalrao.v:
 Bamaxst  Makadeorao @ to hold that a landlord, merely by receiving ‘rent-
L ADaanom his tenant, could preserve his right to other claims continu-
~“ously deniéd by the tenant. In such a case section 28 of the.
~Limitation  Act could not apply. The relation of landlord and:
_tenant may be continued by the admissions of the pafties. ~But:
. such admission carinot create, preserve or revive asundisputed -
- conditions of its confinuance rights in conflict with claimy openly-
“-asserted and mnot W1hhdrawn by the tenant who is "suffered to’.
. continue in possession. - In such circumstances the continuanceof
 the defendant in possession evidences not a mere waiver.of for-''
* feiture for disclaimer; bat an admission pro fempore at least of the-
conditions -insisted on. - The plaintiff’s Coungel contends that in*
* such a case as the present the tenant may think he’has a ledse,
~but his thinking so does not make his possession adverse. ‘And
“" thi§ no doubt is indisputablé. If the tenant doesno more than:
think he has-an adverse title, the bare belief could avail:him:
nothmg unless he could show that it was 1ntent10nal]y mduced;j
by the owner so as to bring into operaticn section: 115 of the:
- Evidence: Act relating to estoppel. - And I think a bare know! edge*
of thé owner that a tenant proposes to rely on the “assertion of a:
certain title would not: in itself render the tenant’s possession:
~ adverse.:- The -owner in such ' casg” might well await" actual»'“
. resistance to or infringement of the rights claimed by hlm and:
~till: then would be under no necessity of taking action: »Bub I.
~ also think if the tenant not only openly. dsserts to the knowledge:
of the owner an:adverse interest, but proceeds to enjoy benefits:
claimable ‘only on the basis of that interest, his- possession at:
- once becomes adverse and hmxtataon begms to run aga,mst the :
~owner. from that time: - .o ST
-The fact that such assertxon and enJoyment are’ nob challengedv
~does not change their adverse character, when once the necessity:
23"%5 challenging. it has- arisen.. And in'-this. case:it seems.
e impossible to close one’s eyes to the fact that the a,dVér'se'interest 2
‘was openly asserted and 50, far enJoyed as to orwe full notlce

SRS

o asos) 21 Bo, so4,
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of the nature of. the tenancy elalmed For as the lowe1 Gourt - 1808
observes, Dr; Pollen (Exhibit 44) states that the fact thab ‘the: - THARORE. -
defendant “held the lands as a permanent tenant was notorious”, . Fﬂmmﬁn )
(page 13 of printed book).: ‘No sucgesﬁlon has been. made ngﬁﬁ. -
that this statement is not correct. - Exhibit 67.deposes to the, - " "
possession taken by the defendant on the basis of the Waste.

Land Rules. And indeed Exhibits 98 and 94 appear. practically

to admit that this was the nature of - the tenancy-which the: "

defendant professed to hold. - Exhibit 97 points to the same fact.

- -It has'not been suggested that his, possession was' not -held .

throurrhoub on those terms (Exhibits 132, 133, page 80; Exhibit-
- 134, page 82 ; Exhibits 185, 186). And the whole tenour of the .
correspondence and - evidence recorded shows, I think, that the .
“defendant from first to last claimed and enjoyed the benefits ordi- .
* narily granted under the Waste Land Rules,.. Among these bene-.,

fits was the right to occupy for the first ive years without payment .

of any rent at all, "And it is not ‘pretended that the,defendant

did not claim endlenjoy that advantage which is certainly incon-. -

sistent with the position that he ‘entered -into possession as a.

yeatly tenant. . But the case of Atborney General v. Davey @ .

already cited and that of Afforney General v. Payme (® appear .

to show that in equlty the circumstance that rent has been reserv--

ed by or been paid under a void lease, does. not preclude the.

tenant who has entered into possession thereunder from setting:

up the plea of adverse possession as to a limited interest.. .And .

the assertion and enjoyment by him of rights only claimable in; |

pursuance “of the conditions of the. lease was perfectly well 7

known to the Collector who as manager- represented the plaint-. -

iff’s interest, - The case of Lalla Gopee Chand v. SaikhvLiakut ®

has been cited- for respondent to show that an “unregistered

document when followed up by delivering of possession may be:

used as evidence of fhat possession. The case does not, so far as I~y

can discover, appear to have been followed in any other authori-«

tative decision. On the other hand, no case to contrary effect -
> has been cited. . A document madm1ss1ble under section 49 couﬁr‘

not, I thmk be used as- ev1dence of dehvery of possessmn. For

m (1854) 19 Beav. 521 R = @ (i859) 27 Beav. 168- :
: x43) (1876) 25 W, R. 211.v o
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thab would: be to use 1t as ‘evidence of the transactlon ltself

: But seeing - that the Lemslature has ‘advisedly reJected in the -

more recent Acts the phrases which made such um egistered docu-
ments absolutely incapable of being received in.evidence at all,

- and has very guardedly stated the purpos'es for which they' shall -

‘Hob be received, T think in the absence of authority to the con-:
trary an unregistered document inadmissible for the - purpose of'.

-~ affecting immoveable’ property or of any transactxon aﬂ"ectmg*'
» such property may - ~yet be looked to, not in any way as: creatmg‘*

a title, or as “showing a transaction that affected the property,
but -meroly ‘as containing a clear and exhaustive statement. of’

" the’ adverse possession »whiéh_was' set up”by a person: whose’
" claims were admibtedly limited to the rights enumerated in such
~ document: - Viewed from this point, the document is ‘only an®
_ explanatory statement that may conveniently be used as showmg‘:

what'is meant by, and v1rbua11y included in, oral or ‘other évidencs!
referrmd ‘to such document as containing an’ ethaustlve and>

accurato list of the claims set up by the defendant; : ‘A document”

~used ‘for- this purpose does not saffect the property at all: anyf'?;
more than would a glossary referred to for the purpose of,

- showing the full ineaning of the words used in ev1dence ‘The

document ‘is_ still ‘treated as a.bsolutely 1noperat1ve It s thef"
adverse possession alone which affects the property. - “And the’

. doctment does not evidence or affect that, ~Nor is the document”

used as ev1dence of any transaction dffecting the property. : 'f[‘orﬂ

- the transaction which is relied on as affecting the property‘?
©is nob a- transacblon to which the document refers, ‘but ‘the
o adver%e possessmn extending over ‘twelve  yéars.” ‘Of thati’

' transactlon or series of transactions the document does- not ever

purport to contain any evidence. It proves nothing’ itself, but-

* s @-baré list i’ ewtenso of -details compeqdlously' stated by’

reference in: evidence which proves transactions tofally different’:

© %in character and'effect from that referred to in the. dOcixment‘
- The document so used is not even-corroborative of the’ evidence™
Es to the ‘twelve years possessmn ‘relied on ‘as aﬁ'ectmg the’ '
property, and " adds" nothing ‘to that’ evidencé Wh1ch is" not’
. implicitly contained: therein., In casé of leases by parol. for
. more than threo years v01d undel the Statute of Frauds, the:
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tenancy was in. every respect other than thab of duratlon regula- -
‘ted by the terms of the void agreements : .Z)oe d. Rigge v, Bell ® .-

- consented to be tenant from year to year upon all the terms

. of the aoreement not inconsistent with such. a. tenancy. - A -

document inadmissible under section 49 of the Registration Act

could ‘not_be used, for the purpose ‘of showing what were the |
“terms .consented to or.as evidence of any implied . fransaction
- affecting the property. But if it is allowable for.the defendant

to -plead adverse possession. of a, limited - ‘interest, . and  if
independent evidence proves:that adverse possessxon has been

enjoyed, not of an absolute interest but of an interest limited -
by definite conditions, those conditions form an- inseparable .

part of the adverse possession proved...<And if the conditions
are described in terms which are definite inthemselves, but
which distinctly specify the conditions to be those contained in

a certain' book, enactment, set of Tules or other document,. such -

document must, I think, be looked to, not for ‘the. purpose of
- making it 6perative, but to show explicitly what was really
inéluded in the language used to deseribe those conditions.
And - thus if ‘the defendant had proved possession in-the:
assertion of clalms identical with those of an occupant under
the Bombay Land Revenue Code, ‘there would have. been-

nothing to pfevent the Court from looking ab that Code to see
what was. meant by the evidence. To do so would not make

the Code ‘affect the _property or evidence any transaction,

- Here defendant appears from the evidence unquesblonably to have.
held throughout in the assertion of clalms identified as those

which might have been set up by a person “holding under the.
Waste Land Rules or - ‘the documents put in as Exhibits 59, 60
and 61, And I think those documents must be looked. -0, not
to show that defehdant had rights under any such rules or
documents, -but to show what is meant by the evidence 'describ=
ing the tenure which he claimed. This seems indeed absolutely

~ »necessary in order to ascertain what are the obligations towards™

the plamtlﬁ' whlch the defendant i 1s, by reason of the admlttedly

g o) (]79&)2Sm.1 C.116 2R, R 642, '
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,lumted lntelest usserted still’ ‘bound to obse'rve.- The ne\d:_ L

questlon that arises is whether notwithstanding adverse' possesf i
sion by the defendant of the limited interest asserted by him; -

. the plamtlﬁ' can claim that his suit is within time under Article
139 or 120, But article 189 can only apply where the tenancy -

is proved to have determined and can have ‘no.application
to 2 case where it is not terminable: Ram Chunder Singk wv.

~Madho Kumari®. where the Privy Council held article 144 the - -
“only - provision apphca.ble (vide page 493), and the only questlon' k
“was- therefore whether a definite assertion of an adverse mghtr ;
had been'made twelve years prior to suit. Their Lordships’
finding 'was  that no question of title or conflicting -right had =
. arisen, prior to 1875, each of the parties’ consenting to go'onas
before, 4.e., in the undisputed recognition of a ‘tenancy which
~till 1875 had never been asserted to be anything but - a tenancy-
~ at=will, Inthe present case, the occupation of the defendant-in
" pssertion of a right under the lease which involved a tenure
“rent-free for five years, gave: full- notice from the first of his

clalms 0 hold under the conditions of that lease and therefore 7,

it seems: impossible to assume that the parties had consented to -
.- the continuance of & tenancy-at-wﬂl or & tenancy from year to
: year not set up by the. one or admitted by the other, - St Tl

“The question,-whether there was a terminable tenancy to

: Whlch article 139 could apply, depends upon’ the questlon
~ whether the plaintiff is. or is note barred by article 144 from
- claiming: possession in pursuance of such 4 tenancy, and’ thus in

such'a case the bar alleged to have arisen under-article 144 is

~1nterposed before - artlcle 139 can apply.. With regard to other -
ga,rhcles of ‘the schedule ‘in the Limitation’ Act, the learned
- Counsel has throughout contended that the leases were" v01d ab-

indtio and there’ was therefore no necessity to set them as1de
and article 91 being inapplicable, the only article which - ‘rernaing

. “for consideration is article 120 in relation to the plaintiff’s- claim

to a decree declamtory of his right. The declaration sought is
that the plaintiff is not  bound by the leases. “ Bub- ‘plaintiff,!
though not bound by the lea&.es is bound by the adverse '

(1) (1885) 12 Cal. 48_4,
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rmusly hoIdmg ps’a permanent tenant was pra tanto a.dverse from 1903
- the first. : The cause of action having accrued during the plaintiff’s  Traxosx - -
' mmonty, the plaintiff had, I think, at most three years from the F‘*‘mifmn ’
- date of his attaining his majority in which to recover possessmn, i ﬁAf)f:;‘:; -
anfl-no authority has. been cited to show that ‘in such a-case, =~ '

- time having once begun to run, anything that has since occurred
~could stop.it or give the. -plaintiff- a new- startmg point. -The -

- defendant was unquestionably in possession of a ‘very large area
of - land which he had -notoriously converted from' barren and . |
worthless jungle into an apparently .thriving colony, supplied -
with houses, sliops, fire- -engine and water-cisterns, dlspensary,
‘hospital, sehool and post office.  There could have been no
reasonable ground at any time for. supposing that the defendant

“had ‘done all this as a yearly tenant or ase tenant-at-will. . Nor
is there any suggestion that he ever claimed to hold on any terms
other than those which he set up from the- first. . There could
~_have been no question that his possession was adverse to the

-right now. claimed by the plaintiff, and no ground has been
. shown- for holdmg in these. circumstances  that the plaintiff, on

the cessation of his dlsablhty, could claim' any extension of the
" three years allowed by section 7 of the Limitation Act as the
penod Wlthm which he could bring his suit. . :

- The - question, whether the terms of the leases whlch the
’ Collector pu1p01hed to grant were advantageous to the minor,
is not one which it is necessazy here to discuss. It is not alleged
in the plaint that they were disadvantageous; or that better terms
‘could have been obtained, but only that they were' inoperative

and not. bmdmtr as against the plamtlff and .void as beyond the
~ powers of the Collector. as administrator. . Practically the- only

- other objection taken in arguments was the sentimental objection

- of the plaintiff to the establishment on his estate of a permanent -

tenant on any term$ in lieu 'o_f cultivators liable to evietion at

short notice. 'The evidence indicates that till the land had been.

rendered by the defendant fit for cultivation, tenancies from year

4o year would have been out of the question. - And having regard-«

0 the original condition of the land and to ‘the expenditure . of

labour and capital incurred for more than twelve years on its

‘improvement, it seems difficult to understand how the plaintiff

- ‘could set'up the contention that the defendant had been holding
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on.g’ yearly tenancy The permanent nature of the tenure ‘Whlch e
" he ‘elaimed ‘had been manifest- or, -as the- Commlssmner says v

notorious from the first and throughout, and. the ‘plaintiff, - if he "

wished- to disturb his’ possession, could only do so by action::

“brought within three years at most of his attaining majoriby.
The plaintiff, it is to be hoped; will realize the'permanent benefit - -
conferred on his estate and will appreciate the superiority of “his -
pos1t10n as the overlord of an enterprising capitalist as compared”

~with the precarious advantages he could have derived. from  the -

yearly ‘tenancies of cotters:: I do not think that there.can be

© any- doubt that the defendant has asserted his position-as‘a .
~ permanent tenant on terms embodied in the leases of 1881 to 1884.
- ever since he entered into possession, and inthese ‘circumstances:

-1 hold that the plaintiff’s claim, not having beén brought within -

" three years of the cessation of -his -disability, is’ time-barred. -

“On‘these grounds T would confirm the decree of the lower Courbf :

~and reject-the claim with costs throughout. -

~ The judgment of my learned colleague, Mr J ustwe Sta,lhng,}’%

~ has been already delivered by me in accordance with' ‘consent,
~given on behalf of the parties by their- pleaders, beforeer =
J ustme Starhng vacated hlS seat on the Bench :

STARLING 7 -—One Dlpsangjx, the Thakow OE Kanjem in.the "

. Panch Mahls, died on the 7th August, 1877, leaving him surviv-.

ing the p]amtzﬁ' Fatesmgp who wag born on the 8th December, o
1874. The Panch Mahdls had been ceded .by Scindia to the.
Bntlsh Government in 1861 but by Act XV of 1874 Acb XX
of 1864, the Bombay Minors’ Act; had been declared: ‘not to ber

apphcable ‘to_ that distiict. Act XV of 1874 came into force on -
. the 8th December 1874. On the 29th August, 1877, the Govern-
" ment of Bombay sanctioned the attachment of *all the properby A
~of the plaintiff’s deceased father and appointed Mr.* Wilson,'

- the Extra Assistant Collector of the Panch Mah4ls, t6 ‘Manage .
" the estate during the minority of the heir (see. Exhibit 106), and *
~»fforn that time the plaintiff’s estate was under the management «

of the Collector for the time being of the Paneh Mahéls Before :
1881 the defendant had ‘been app]ymw for a lease to hmf of '

.- certain - waste Jands in the plaintiff’s estate and in’ June and X

December, 1881, and February, 1884, three Iea,ses (Exhlblts 59{_;
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60 a.nd 61) were gr&mted to’ the defendant of porinons of- such
land’ by the Collector: purporting to act on behalf of Government
* but no specific sanction of Government was obtained to the leases,”

: ,These three leases were not- registered. The Bombay Minors’
~ Act-came into- force -in the Panch Mah4ls in 1885, and in 1886

~the Collector: obtamed ‘a certificate “of administration ‘to the

: plamtxﬁ' s properby under that Act. The plaintiff came 6f ageon
the:8th December, 1895,but the administrator did not hand over his -

property to him on that day. On the contrary the then Collector, -
by his own order dated the. 20th - November, 1895 (Exhlblt 142),

and without the sanction of any superior authority, directed that -

the attachment of the estate was not to be removed for the present,
and in fact it continued until the plaintiff received charge of his

property on the 16th January, 1897, In thg meantime, iz, on -

30th May, 1896, the Collector executed a consolidated lease of the -

‘lands comprised in Exhibits 59, 60 and 61 to the defendant without -

any ‘sanction from the Government or the District Court by -
which ‘he had- in the first instance been granted a certificate of

administration (Exhibit 62). This lease was duly registered. In-

January, 1900, the' plaintiff informally required the. defendant to -
give up:possession of the lands he was: then in 'possession of

(Exhibit 140), and on the 13th J anuary the defendant claimed to

hold: ‘ehe lands under Exhibit 62, and on the 15th January, 1900,
the pla,mtlﬂ' brought the present suit to have it declared that the -
defendant was only a cultivater and to be put in possession of

the lands. * In his written statement the defendant rested his' )
clajm “on the lease, Exhibit 62. Subsequently, however, in case’
that might be held to be inoperative he fell back upon the -
leases, Exhibits 59, 60 and 61. It is admltted now that the
defendant cannot shelter himself under Exhibit 62 as one granted -
by the duly conetltuted administrator of the plaintifPs estate;
because it was passed by one who although he had been an -

‘administrator of the plaintiff’s estate had. become functus officio
at the time he executed it by reason of the plaintiff having -

before that time attained his maJorlty The defendant, however )
contended that -since the plaintiff came of age he had ratified it

I am of opinion that this document is one capable of ratification -

by the plaintiff,” Mr. Inveranty pressed upon the Court the .
‘ 3741—4 ~ . SR ‘
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1908, ]anauage used by Lord Russell m Marsﬁ v. Joseph (1)5," ,the acts
maaxore - Must have been done for and- in' the name* of: the supposed b
FATSSINGIL prmmpal » and argued that the lease ought to have actually been -
ﬁ;%f:ﬁ]l; > made- m -the name of the plamtﬂ’f' I find, however, that in
e " ‘Bird v. Brown ® Rolfe’ B. “in dealing with the same- pomt says :
&If -A. B, unauthorised by me makes ‘a contract on my behalf
W1th J. 8., which I afterwards recognize and :adopt, there is no g
difficulty in dealing with it as having originally.been made by -
-y authority.” I think Mr. Inverarity is putting too literal an: -
interpretation 051 -the words of Lord Russell, and that all that is
required is that'the act should be done on behalf of the supposed
principal, and in my opinion Exhibit 62 shews on- the face of ‘it
- that it was executed on behalf of the plaintiff. Has the plaintiff
. then ratified that lease? In order that ratification’should be-
“ jmputed o him hé must in the first place have had a knowledge
* not mierely of the existence of some léase, but of its terms also'so
that he mlght khow what he was ratlfylng. ‘The pla,mtlff knew :
~of some lease in English having beén granted in - May, 1897,
" (Bxhibit 111), no:copy of it havmg been handed over to hxm on
‘the 16th January, 1897, when charge of the: estate was gwen him’
~-(Exhibit' 117). { He 'then wrote for a' copy. = He again applied
“for a. copy by Exhibit 95, and subsequently by Exhibits' 94 and
“03.on the 16th December, 1897, and the 17th Ma,y, 1898, respect-
- ively, but he ‘did not get one till the 16th September, 1898, (see
endorsements on Exhibit 98). v The- on13 evidence there is *of
. “ratifieation - subsequent .to. that date’ is the “receipt of two
" instalments of rent in February and March, 1899 for the ront of
“the year 1898-99. - These two inistalments were. not pald to the -
plamtlﬁ' himself but'to. his talati who would naturally receive
“them: without “any spemﬁc communication with the" pla.mtlﬁ
" There is no receipt in respect’ of them pyt in ‘evidence- “to “show
“how they were received, and there is no evidence: given to ,show -
“that they were descnbed wheh pald as being in fulfilment of’ any-
o partleular contract. Much less is there any ev1denee the plamtxif
“knew that ' these sums were. about to be, or had’ been, pald in,
The defendant was admlttedly a tenant of some klnd and as sueh

1 (1897) 1 Ch. abp 246 SRS 5 @) (1850) 4 Ex 786 at p. 793
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. bound to#pay rent Consequently I am of oplmon tha.t though’_' :

 the rece1pt of rent from him by the plamtlﬁ' might ha,ve been an .

. acknowledgment of a yearly tenancy (see Dos d. Tuckerv. M, orse”’ :
- and .Doe d. Pennington v. Taniere ® it is nob ratification of the'

leasefof. 1896, conseqtiently the defendant -cannot rely upon the

“rights given to him under that lease, but must fall back upon the»

- Exhibits 59, 60 and 61... Whether they are of any good to h1m
;Adepends upon whether there was any Reglstratlon Act requiring

_such: documents to be- reglstered in force in “the Panch-Mah4ls -

. in 1881 and 1884. - Now there is no doibt thag the Registration

‘Act of 1866, Act XX of 1866, -extended to the Panch Mahdls, '

. for it was so provided by section 98. - If then the Panch Mah4ls

were part of British India in-1871, Act XX of 1866 was

_repealed by Act VIIT of 1871 and the ]atber Act substituted in
. its place and ‘Act ITT of 1877 in due course: repealed Act VIII of
. 1871 and became law in the Panch Mahdls, If, on the other
.-hand, the' definition of British India in the General Clauses Act,

-1868,.did not include the Panch Mah4ls, the repeal of Act XX
of 1866 by Act VIII of 1871 did not repeal it ‘in that -district

and it: continued -in force in 1881 and 1884, - It is _conceded
“that in any event Act III of 1877 by operatlon of ‘the General
- Clauses Act, 1897 section 3; clause 7, and section 4 was m force in .

'vthe Panch Mahals from and after 11th Mareh, 1897, It is not

“necessary for me to go into the question as to whether in 1881 and
1884 the Panch Mah4ls were British India because there was in -
‘those years as_just shown some Act in force which required the
’rreorlstratlon of leases,” and Act III of 1877.provides that no’

: document ‘which requires registration - and is unregistered sha.ll
. affect any immoveable property comprised *therein or be received

“in. evidence of any -transaction aﬁ"ectmg such property. - The -

' three leases (Exh1b1ts 59, 60 and .61) requiring reglstratlon and.

-not being. reglstered cannot be relied upon by the defendant to -

~ defend his position as a permanent tenant. -What position -then
. ‘does he occupy ? * His possession had a legal origin, thereforé he

cannot claim to be in adverse possession as owner contrary to

the terms on Wh1ch he admlts he came - ‘into posse5s1on, Whlch

o (1830)1B.&Ad 365. ,  ' ) (1848) 12.Q. B. 968, e
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i 1903 - ‘,‘vwere those of tena‘ncy.,;j But a person who gets mto possessmn o

o under an 1nvahd lease becomes -a tenant-at-will and When he -
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pays a yearly renib he becomes & yearly . tenant, - As a yea.rly -

tenant he cannot be turned out without a proper not1ce, gy a
- notice  given at a_proper. time, -
" anotice to quit, and that is the only notice proved in the case. -
- Consequently the plaintiff is not in the position which he takes
up in this suib entitled to eject the defendant unless the reply of -
- the defendant, Exhibit 40, was such a denial of-the plaintiff’s sf;
title as. to entitle him to gject the defendant without notice. : In .

“The notwe, Exhibit 140, is not' |

my opinion there Was no denial of the plaintiff’s title as landlord 3

- The defendant has always admitted he was a tenant, and the
fi 'p,contentlon has been as to what were ‘the terms of the tenancy.

,,I should follow _the gase of Ramchandra. Shankar v. Kashmath_ '_
Narayan @ and there ha,vmg been no- denial of title. before su1b .

and the plaintiff having given notice to quit, the plaintiff on his

* own showing is not entitled to maintain the present suit to~ eJect )
- )the defendant from the lands of which he is now in poqsessxon

‘The question still remains whether the plemhff is entitled to a,:"

: declara.tmn that the defendant is only o cultiv ator; or yearly
E tenant,” I do .not think - that he is. :
~ that there can be adverse possession_ of & hmlted ‘interest i in
- property as well as of the full title as owner.
it appears that the defendant agreed to go ipto possession undesr®
- pules which would give him a peymanent tenancy ‘and thet he_
" has ever since he went into possession claimed {0 be inasa -
" permanent tenant, I am of opinion that since 1881 and 1884 he
" has been in adverse. possession 83 & permanent terant and that
a8 the plamhﬁ' has ndt brought this suit within three “years of

It is: Well estabhshed

Consequently as

. hig attaining majority, the defendant by adverse possessmn has.

obtained a right to hold these lands as agalnst the plamhﬁ' as e
' permanent ‘tenant,; :

The plemtlff’s appeal must therefore be d1sm1ssed W1th costs.‘j- :

Appeal dzsmmed. o

e

(1) (]896)P J.p 451,
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