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’I’HE INDIAN LAW REPORLS, . (;VOL. XXVIL'_ 1
APPELLATE OIVIL

.Bq’ore Mr. Jwtwe Batty and .Mr."Justwe »S'tamlmg. TR

SAGUN BALKRISHNASHET KANERAR Axp Aivomans (omdmn.
DrreNDANTS 1 AND 2), APPELLANTS, ». KAJI HUSSEN varap KAJI -
- ALL AND OTHERS (ORIGINAL PLAINTIFFS AND DEFENDANTS 3—-9), Rnsrox- :

DENTS.* - T )

Limitation Act (XV qf1877), schedule JI, article 134—Ti-ust propmy;- ;
Walf—Land held on comlmon of service—Alienation—Iimitation. i

Where trust property is ahenated by the trustees and the alienees have 'been
in possession by purchass for more- than twelve yoars,. the suit as one for the

_purpose of restoring the property to the trust must fail as barred by article 134,
~schedule IT of the L1m1tat10n Act. (XV of 1877) SR

SECOND appeal from the decision of F. K. Boyd Assmtanb ;
‘Judge of Ratndgiri, reversing the decree of Réo Sé,heb Vlshvanath g

V. Vagh, Subordinate Judge of Mélvan.* -~

-Buit for possession and management of certaln lands alleged to :
have been granted in wakf. R e
* The suit was filed on the 10th January, 1896 PR
The plaintiffs were the sons of defendant 8 and the cousins - of »
defendants 4 and 5. 'The lands in question had formerly been in

_ the possession of defendants 8, 4 and 5, but had been. ahenated
by them to defendants 1 and 2, who now held them. LT

" The plaintiffs alleged that these lands were a portzon of cer!:a.m‘
-lands which had been granted in indm to the Kdzi family, to
' Whlch they and- defendants 8,4and 5 belonged for the ‘purpose
~;of defraymg the expenses connected with the service of a certain
f’*mosque ‘A ‘moiety of the lands so granted was ‘now in the
'possessmn of one Kazi Abdul Razak, who was not a parby to the

- suit, a,nd the other moiety had belonged to defendants 8, 4 and 5,

“who performed service at the mosque. These defenda.nts,
. however, in 1891 had ceased to perform their services, and the
" plaintiffs consequently had been performing them. ~ The plaintiffs

further alleged that defendants 3, 4 and 5 had in ‘the year- 1863

~_ mortgaged their moiety of the said indm lands to the defendants
- 1 and 2 and that the share therein of defendant 3 (the' father of
. the’ plamtxifs) ‘had been subseq\iently sold and purehased by the

* “econd Appeal N 0, 120 of 1902.

L
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said mortgagees (defendants 1 and 2). ' The final :'alienai;ion Wavs_‘ k
in the year 1875, The plaintiffs contended that these landg had

been improperly alienated and that they were entitled to recover

- .them on the ground that they were performing the services at
- the’ mosque for the purpose of which these lands had “been

granted.
- Out of the seven defendants, the __Sl]lt was contested only by

defendarlts 1and 2, They “alleged that the lands had been the
* private . property.of defendants 8, 4 and 5, who had mortgaged

- and sold them. They further denied’ that the. plaintiffs bad a

- on the merits in reference to the remarks in its Judgment (Seev

- right to sue in the life-time of their father (defendant 8) and

contended that the elaim was time-barred, the alienations in their

- favour being more than twelve years prlor to the institution of

) the suit, . I :

. i~ The Gourt of first mstance dlsmlssed the suib on the ground
' tha.t the plaintiffs’ father was still alive and had not transferred

. his rights to them and that therefore they could not sue. . '

- On_appeal the Court confirmed the decree, holding ‘that the-

'sult was not properly framed and that the proper course to
“ifollow was to have the defendants 8, 4 and 5 removed from bemg
"{trustees of the mosque. e : :
"« Against this decision the plamtlﬁ's havm preferred a second -
appeal, the High Court (Parsons and Ranade, JJ.) held that ths
" suit was maintainable and, reversing the decrees of the lower ™

Courts, sent back the case to the Courb of first instance for trial

CI L.R: 24 Bom. 170.) .

. On remand the first Court found that the property in sult

~ was wakf, that its alienations were not legally valid, and that the

- suit was time-barred, the plalntlﬂ's possession being adverse for
~more than twelve years before the suit. ;Tha,t Court therefore

' ’ dismissed the suit.

- On appeal by the .plami‘nﬁs the J udge reversed the decree a,nd

: allowed the claim holding (1) that the lands- in suit were waZf;

(2) thet the alienations were valid as against plaintiffs so long
only as the alienors held office for which the ‘endowment was
made; (8) that the plaintiffs were. entitled to recover possessmn

‘ and (4) bh&t the sult was nob trme-barred
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Pamgraphs 4 5 7 and 8 of the Judges ]udgment ran as

4. 'With regard to ‘my ﬁndmg on the second issuo: -—-No a.henatlon can-in :
the beginning be of more than the right, title and interest of thé alienor. :
‘What, then, was the right, title and interest of defendant 3 and Kaji-Mohidin

. ab the time of ,the alienations by them to defendants 1 and 29 - They. were
_ undoubtedly in possession of the plaint lands, - In what capacity.were they in’

this possession? This raises, to a'cerfain exfent, the difficulty of -the whols -
¢ase, which ‘will, I' think, be more appropriately dealt with in ‘discussing my -
finding-on “the fourth issue.’ Under the firman it is- clear that they were not

. absolute owners. Did ﬁhey, then, hold as trustees P Here a distinctiohfmust be
"clearly made with regard tothe firman.  This document creates an endowment -

in wakf and thereunder there are two distinet classes of beneficiaries. ‘The first -
cousists of those deriving benefit from “the charitable or religious ob]ect ” 1o
which the endowment is consecrate, véz., the whole Mahomedan community; -

" The second consists of those wha are or may become éntitled to the emoluments

. of the office of  peshnimaz.- In what Zelation did the alienors. stand: towards

these two. distinet. clagses P~ My view is that they may be considered to stand-

.in the light of trustees’ towards the former class, but not towards the second

o and it is to this class'that plaintiffs belong and in this capaclty that they now

. No possible-definition of #rustee will include one who ‘holds in his'own

) r:ght and derives no tight whatever from the cestui gui trust. . In Barney v,
_ Baraey [ (1892) 2 Ch. 265) it is laid down that “a trustee properly. 50 called:
" must have property committed to his charge.”” The person who so commits, or

on whose behalf such commission is made, must of Qourse'be cestui qui trust.
"Plaintiffs, in"the character in which they ste, cannot in any way be described as

. cestuis qui trustent. Tt is, therefore, clear that deferdant 3 and Kaji Mohldm‘

“were never trustees as regards plaintiffs, -as'l shall point out later, thers me
many rulings with regard to the alienation of life-interest in cases” very mmllar '

" to the present, and the only. poss1ble way to reconcile thésg with the clear language

of ‘section 10, Limitation Act, is'to hold that such alienors are not trustees in -

- the absolube sense of the torm, There remains only one other possible. capacity’
in whlch the alienors can have held, viz., that of persons holding in their own-
" right, but not absolutely. And this, wi‘h regard to the descendan’s "of the'-

-7 “original gra.ntee, is the exact effect of the firman. With regard to these the',‘

Jirman croates what T cannot distinguish from an ordinary serviee infm,
5. The . next question is whether the alienors.held a hfe-mterest or’a
Jirnited interest, wiz.; only during tenure of office. - Such 1nterests ‘arve distin-"

* guished in Venkatesh v. Timmappa (P. J. 1897, Page 146): Nowthe Sfirman
" ¢learly lays down that the profits of the lands are for emolument of the offiea of -

. ‘peshnimaz, and this is an offiee which still oxists and.the work of thh is

earried on by plaintiffs. - I therefore think that the tenure of office; and- vot the

»'blhfe-txme of any holder, is 0 be' considered in. determining: the extent:of his
. bxtle The mtdntmn of the 'walcf' must be: consxdered The rulmg of thls Hwh g
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: Court in. Lothkar v. Wagle (I L, R. 6 Bom. 596). here demands attentmn- -
*7 8Tand, Whlch is the property of a temple; cannot be sold away ‘from the ’oomple .

"'5 But what was sold in th.s 0ase was the- rzght, title and-interest of one Bachay:

a:servart of the temple; who held the land -in dispute as remuneration for hig. R

- servieo.. - I-think that («) in the absence of any -statute. to. the contrary, such’ :
- interest as the holder of service land has in the land may.be alienated ; subject, :
- of course; in the hands of the alienee, to the (b) determination of suck interest °
- by the death of the original holder, or by his removal from his office on aeount

- of his failure to perform the service for which -the land was' held.” ;Thisis a g
" €as6 very much' on all fours: with the present ocase. . In the  matter of (@), no

‘. ‘doubt, under strict Mahomedan Law, wakf pxoperty is absolutely inalienable in -
the samo way as in strict Hindu Law, service indm or witan, whether devasthan

or otherwise, is alionable (Amir Ali, p. 883) ; but there are many ruilngs against

- this view. .An obiter dictum by Farean, J., in Amrutlal v. Skeik Hussein -

- (L 1. R. 11 Bom. 503) expresses the principle adopted. - Referring to walf, I
 instance Bibes Kuneexv. Bibee Saheba Jan (8 W. R. 318 ; dlso Futtoo Bibee v.
Bhurrut Lall (10 W. R. 299) quoted by Ranade, J., in his judgment on the first

‘stage of the present case: Upon the general analogy between the present form. .

-~ of wakf and service indm or watan there are many rulings applicable, e.g., Jamal
~ Saheb v. Murgaya Swami (I L. R, 10 Bom. 34) ; Trimbak Bawa v. Narayan

Bawa (L L, R. 7 Bom. 188),and others. - With regard to (8), as I ‘have

“said above, the firman does not create life-interests, . And I find that resignation :

~or removal would. have the same effect,. In this I am supported by Parsons, .

3, “who says: “ui upon'whom (viz., plaintiffs)’ on the death of -the present
mutawallis, the office of mutawalli .would fall by descent, if indeed if &as not

.already j’allen... by abandonment and resignation” ; and by Ranade, J., who
has remarked: “the relief about possession might also be claimed under - certain
- circumstances, ¢f @ is proved that they (viz., plaintiffs) have succeeded to. the
office of mutawalli” ~ And, as I havespointed out, thisTattor fact is not dlsputed.
These, then, are my reasons for my finding on the second issue.
7. .My finding on the fourth issue presents some points of interost. In
my view of the case, srticle 140, Limitation At is ‘decisive. This lays down”

that in a suit by a remamderman, a Teversioner - (other . than a landlord),- ora

* devisee for possession’ ‘of immoveable propez“l:y, the time limit is twelve years ,

from the date when his estate falls into possesswn That is to say that in the

present cage, the time-bar dates from the new title (mz 1891) and not from the

alienations of 1863 and 1873 or 1875. The date of suit bemg 10th January, :

1896, there is no question of limitation. -

8. Upon this last issue the argumentsof the leamed,.vakxls on elther.
side were mainly directed. The entire case for defenda.nts turns -upon the -

applicability or otherwise of section 10, L1m1tat1on Act. That section 18 as

.

follows :—* Notwithstanding anything horeinbefore contained, no suit’ against -

- @ person in. whom property has become vested in trust for any specific purpose,
or- against his legal representatives or assigns (nof being assigns for valuable

“considerdition) for the purpose of following in hiy or:their hands such property, -
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shall be ba.rred by any length of tlme " “The ahenees (defendants 1 and‘2) 'are o
admittedly assigns for valuable consideration, although their title in part is
that of mortgagee, vide Yesu Ramji Kalnathv. Balkrishna Lakshman (L. L R,
15 Bom. 583). If, then, the alienors “ were porsons in whom property hed .
become vested in trust,” the section will apply and the time-bar will ba twelve

_ years from the alienation, as laid down in artiole 134. Upon this hypothesls

many rulings were quoted; e.g., Chintamoni Makapatro v. Sa_rup (I. L. B
15 Cal.. 703); Nilmony Singh v. Jagabandhu Roy (I L. R. 23 Cal 536);
Kannan v.. Nilkandan (1. L. R. 17 Mad. 337); and most important of -all,

" Bekari Lol v. Mukammad Muttaki (I T R. 20 All, 482). TUpon this
- point I take the last as typical and embodying the principle running through :

all, In this case a son’sued o recover Possession aga.mst certain alienees on the'-
ground that the alienations were in violation’ of the tms;, and it was held by the
‘Full Bench that limitation commenced to run against the trustee from the -

~ date of the alienees obtaining possession. -. The mortgages hore were for valuable
consideration, and the ruling does not more than follow section 10, Limitation

Act. But I find the hypothesis on which these rulmgs were quoted entirely -

' unséund. The learned vakil for plaintiffs did not approach this point ; bnt, to

" my mind, it is that upon which the entire case tums.  For the reasons I have -

given in paragraph 4 of this judgment, T cannot hold that the alienors can in..
any way be regarded as trustees so far as regards plaintiffs.. I hold, therefore,

~that none of these rulings are applicable and that nothing in section 10 can
" support defendants. It follows from my _\%ieyv in the matter of frust thal if

plaintiffs had sued as members of the Mahomedan commumty, they would have B

been time-barred ; but that is not the character they bear in the present smt. v

Defendants 1 &nd. 2 preferred a second appeal ST
Invemmty (with Ckimanalal H. Setalvad and H. c. C’oyajz) for"

B the appellants (defendants 1 and 2):—The prmcxpal point is one

of limitation. ' The plaintiffs are members of the Kazi family.
‘In this case only a half share of walf property was given to the -
Kazi famxly and the dispute relates to that half share. 1t was

- mortgaged by defendant 3, the father of the present plamtlffs, '

and his brother Mohldm to an ancestor of defendants 1 and 2in

1863, Subsequently both of them passed separate mortgages of

their shares in 1873, Afterwards in 1875 Balkrishna, father: of‘

defendant 1, ‘bought defendant 8’s share at a Court-sale. Tt is

admitted that defendauts 1 and 2 have been in possession of the -

~ half share since 1863. . - They are in possession now partmlly as

mortgagees and partlally asowners, Though the property in suit -

- is found to be the. property, of -the mosque, still we contend that
" the presert suit for recovery of possossion is- t1me-,ber_red.by our
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. adverse possession for more than twelve years The J udge has '

- mot- correctly grasped the effect of the judgment. of. the High. -
‘-,.Court remanding the ease for trial on the merits. < The ngh. .
- Court held that the suit was mamtmnable only for the parpose -

of having the lands restored to the trust.and that’ the plaintiffs

~ can get possession as trustees 1f they succeed in. recovering the'f ;

Iands for the trust,

" We do not admlt that the pla,\intlﬁ's ever sueceeded to’ the ofﬁce ‘
‘ of mutawalli. If the property is trust property, still the claim

would be time-barred under article ¥34; schedule II, of the’
Limitation Act. There is no such thing as succession of life
. estates in Mahomedan Law : Abdul Gafur V. szamuzlm W, Tsmail
'»Maﬁame(l Ve Hurbat® = - R S

.. It is not alleged that the grant is to the Kam family. The'
' plam(uﬁ’s sue as truspees for the masjid and the claim is time~
* barred : Dattagiri v. Dattatraya © ;. The President, §e., of. the

College of 8t. Mary Magdalen v. Atfomey General ® ; Guanasaw=. -

,bamZa. v. Velu Pandaram ® ; Behari Lal v. Muhammad Muttaki.®

- Raikes (Wlbh R. R De.sm) for respondents 1—-—49 (plamtlﬁ‘s) —

. The main question is whether the ahenors were trustees and
* whether they had the legal ownership. “If they were trustees,
- then we contend that our cause of aetmn arose when we entered

on the office in 1891, The ahenors, if they were trustees, had to -
“ perform certain services and to light up ‘the mosque and in

consideration of the services they wete to take the income of the

- lands, - The only way the lands could be available for services
and lighting was by turning their income into money, The’
trustees could do that by leasing the lands or by grant for life

" on yegrly paymenb The plaintiffs are therefore entitled to

Ppossession because the alienors have ceased to render service and

the plamtlﬁ's have been rendering it since 1891. The view taken
by the High Court when it rema,nded the case 1s conmstent Wlth.'

- our present contention.

. (1),(18925 1914, 778517 Bom. 1, (9 (1857) 6 H. L. Cases 189,
(@ 1898y P, J. p, 107, S8 (1899) 27 1A, 69 28 Mad, 271,
,<3> 1902) 4 Bom. L. R, 743; seo anto . °® (1605)20 AL 453,
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‘ 1903, - We do not admlt that the ahenore Wele trustees but supposmg

. Sagux’ that they were, still their alienations would be good during the -

3"?"2}5““ time they remained in office. .If the alienations were within the

‘}&gg;‘ powers of the alienors, they would be effectual only during their V_

- - life-time or till their reSIgnatlon or removal from office.. Our:.
right to the lands acerued to us in 1891 when the. office-holders -
ceased to render service. We do not claim through the. ahenors,t :
but we claim “per fwjmam doni : Amrutlal ~. Shaik Hussein® ;.
Trimbak Bawa v. Narayan Bowa ®; Lotlikar v. Wagle®;
Venkatesh v. Timmappa @ ;" Jamal Saheb v. Murgaya ® ;. Jewun. -
Doss v. Shah Kubebr-ooda deen ® ; Piran v. Abdool Kanm.‘” e

- Sitaram S. Patkar for respondent’ 7 (defendanb 5)
Setalmd in reply B

BATTY J. ——In thls caso the plamt as- deserlbed by the Courf;
of first instance alleged that certain land therein referred to was:
" the service ingm property of a mosque; that the rights of service. -
and of managing the estate belonged to the family of ‘the plaint--
"iffs “and of defendant 8 their father, and: ‘of defendants 4 zmd 5;
- that the defendabts 8, 4 and 5 had ceased to perform service,
" and that the plaintiffs had rendered the service in their stead and
" that the defendants'1 and 2 had enjoyed, throughthe defendantsi‘
3, 4 and 5, a part of the proﬁts of the share to Wthh the pla,mtlﬁ'sl
. were entitled. )

" The defendants 3,4 and 5, members of the plalntlffs fa,mlly,_;',
dxd not contest ‘the clann. :

been in possessmn of the land in su1t since 1863 undef'mortgagesf
both from defendant 3, the father of plaintiff, and from the father_
“of defendants 4 and 5 and from defendants 4 and 5 themse]ves,/
and in 1875 purchased at a Court—sa.le the equ1ty of redemptmn;.
of defendant 3, . -
The plamhffs suit’ Was reJected by the Court of ﬁrst mstance-

and the lower Appellate Court on the ground that the plaminﬁ's _

@y (1887) 11 Bom, 492 505, - ‘@R 1897, P 146, _
@ (1882 7 Bow. 188, -t 7 ®:(1885) 10 Bor, 84
< (?)¥(1882) 6 Bom, 596, - . i . 8).(1840) 2 Moore’sI A 3909
S . L@ (1891) 19 09,1 203, 218, ,
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father bemg stxll ahve, the plaintiffs could not clalm present' <1868
- possession and had not shown that they have a r:ght to the oﬁice . SagUN -
~to which the property in suit belongs, R , :BAM:,},HHM
-+ In the grounds of second appeal the plamtlﬁ‘s alleaed mter ‘Hléé;fég..
alw, that the lower Appellate Court had erred in holding (1):that s
% under the Mahomedan - Law the whole: of ‘the’ property in suit
- was not endowment property ; (2) that. having found that part
of the property was endowment property it erred in:rejecting
the whole of the plaintiffs’ claim; (3) that it erred in_ holding
 that part of the property was the private property of the defend--
" ants 8, 4 and 5. - They also alleged (4th para. of the memorandum
of appeal) that the lower Court ought to have held. the aliena-
" tions alleged by the defendants 1 and 2 were - under the
Mahomedan Law void : and (para. 10) that the lower Appellate
Court erred in holding that the plaint was not properly framed
~ to-entitle the plaintiffs to obtain relief, and " that if ‘there  was
~.any formal defect the plamtrﬁs should be allowed to amend their *
pla.mt ’ : ,

" The above belno the posrtmn taken up by the plamtlﬂ's, the
decrees of the lower Courts ‘were reversed on-second appeal, the
]udgments in which by Parsons, J. ,and: Ranade, J., are reported at :
- 1. L: R. 24 Bom. 170, - Parsons, J held- that the suit would be

» maintainableé if regarded as one to recover trust property

~ improperly ‘alienated from the trust, and that as beneficiaries (
entitled in pursuance of the teust the plaintiffs‘could sue to have
the alienations set aside and the property restored ‘to.the trust, -
‘though if they desired to obtain possession’ themselves, they must
show that they are also holder of the office of mutawalh. I s
clear that Parsons, J. regarded the sult as mmntama,ble on thls '
ground alone.

“The judgment of Ranade, o, exphcltly sta.ted that if the
suit is treated as one for the possession of the land it is defective
and not properly maintainable in its present form, and proceed-

- ed to observe that as the lower Appellate Court had found that
“the lands are only partly endowed property, and the Kazi de~

[’ fendants 3, 4 and b have also beneficial interest therein, aliena-
tion to the extent of this beneficial interest might be permissible, _
but that it was obvious that the suit considered in #4ds light was
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1mproperly framed and defective in 1t9 character o‘f Whlch para. L

- 10 of the memorandum of appeal showed the' appellants them-
~ selves to be ‘conscious. - It was solely onthe gronnd thatthe -

principal object of the plaint was to secure a. declaration’ that -
the lands were the iném property of the mosque, and as such not

liable to alienation, that the suit was allowed to proceed: for it
was stated if that declaration could be claimed by appellants, -

" their inability to seek the other reliefs clalmed Would not defeat :
~ the main object of the suit.

The lower Appellate Court appears to have held that the

' property in*dispute was not trust property in the hands of the -

alienors, but was practically a wage fund to which, ‘as persons- -
performing the required services, the alienors were entitled

‘during their tenure of office, and which to the extent of that

limited tltle they could therefore alienate without committing "
any breach of trust and without affecting anything beyond their

" interests in the remuneration provided for such services.” And
* on this O'round the lower Appellate Court appears to have held -
. that article 184 would be inapplicable to the suit, as the property

had not been purchased from the alienors, defendants 8 to 5, k

as trustees, but merely as servants alienating by antlclp&tlon :

the wages provided for their service. This is the only meaning -

~ that I can attach to paras. 4 and 5 of the very elaborate and '

ingenious judgment of the lower Appellate Court., For the case

-of Lotlikar v. Wagle® is cited by the lower Appellate Court as -

on all fours with the present case. = That was a case in’ “which

 the assignee of land devobed t6 the remuneration of service, had-
 alienated the interest assigned to him as such remuneration, and

it was held that when his service had determined, ‘the interest
of the alienee would else determine—but not before—-tha.t isto
say, it might last possibly as long as the alienor hved or possxbly '

: only il he was ejected by the trustees.

- Now no.doubt a servant may d1spose of Lis wages without

,effectmg any alienation of any trust. property from Whlch those
- wages are payable, . - And this is referred to by Ranade, J., in his-
- remark that to the extent of such beneficial interest, ahenatlon'v
B mlght be permxssﬂole. But then that ’ remark is 1mmed1ate1y

‘ (1) (1882) 6 Bom. 596
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followed by the statement that 1f this suxt be eons1dered in thls‘ -

. llght it is obvious that it was improperly framed and defective in
“its character,. The order of remand; therefore, did not suthorise

:-F; the trial of ‘the suit as viewed' in this light, : but declared it for -
““such - purposes imperfectly framed - and defectlve in charaeter..

= And by that demsmn we are bound

From the Judgment of Ranade J 1t may Te gathered that the' -
~ grounds on which the lower Court _proceeded were at least in

some measure approved, so far as concerned the- “rejection of the

- suit con81dered as one to recover i?he land as in any sense.

- private property Thus if treated as a suit to recover a portion

.of a private estate, partition would be necessary. and non-301nder K

of - coparceners would be fatal. But the’ lower Appellate Court

-having. found that the land Wa.s partly endowment property, .
~ that is. at least in part subject toa trust, an equally fatal objec- -

-tion was recognised as arising from the form of the suit, which
1is manifestly distinguishable from the case of Lotlikar v. Wagle

-for the judgment in that case speaks of the alienor as assignee -

of the land as remuneratlon from the temple authorities for his
~ services, Inthe presenb case, on the other hand, it is not alleged
-that the land in suit has been ass1gned to the remuneration
;of the pPlaintiff. or even that it had been ass1gned specifically as
~the remuneration of services to be performed by defendants 8, 4
-and .. And as thls was left 1ndeﬁn1te and as the share ahena,ted

- by them was only a portlon of that which was avalla.ble a3
remunera,tlon, it was clearly 1mp0ss1ble to treat - the sult as one

- merely for the recovery of* a specific wage fund, set apart for

-the remuneration of the plamtlﬁ's For there is no allegation in

the plamt that the land had been assigned to the plaintiffs by
the mutawalli, - If the defendants 3 to 5 held the land, and

~ alienated the land, not as trustees or mutawallis but mere]y as
~-servants to whom it had been assxgned as' remuneration for N
. ‘services exigible from them, the plaintiffs, it would seem, could

'not ¢laim’ that land as remuneration until the tenure of
_defendants 3 to 5 as such servants had determmed AII the

‘ . plaintiffs could claim would be to have the land restored to the
““trust. - This seems to have been the view of the case taken by
~.Parsons,'J,, and Ranade, J.; in the judgment in VAazz Hagsan v.

1903.
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1868, - Sagun Balkrzsﬁna.(l) The cla1m was susceptlble of three alternatwe : »
g Sy - constructions. -~ Either the land was to be regarded as’ entirely -
| DATKRIENA - private property, in Whlch case partition: with: the - joinder.
. Rast

of all the parties would be necessary,. or secondly if all of it~

~ were impressed . with  a trust, the suit could only be one for its.
_ restoration to the trust and to set aside an_alienation by ‘the .-
- defendants as trustees. Thirdly, if it were partly subjectto -
trust and partly held for mere service, not only would it be -
necessary to allege specific assignment for service, but the deter- '
"' mination of the assignment under which the defendants 3105
‘had held, and & ‘re-assignment to the plaintiffs.” The only" alter-
‘native in which the suit as brought would be maintainable 'was =
therefore that the’ land had been alienated by the trustees and
not by the servants.’ And if that alienation by the trustees ‘had
contmued for more than twelve years, there could'be no doubt, -
as the lower Appellate Court recognised, that: the: ‘suit “would "
“be time-barred. The - questlon whether the plaintiffs - were =
“mutawallis was thus immaterial, Their contention- in: thelrﬂ : :
grounds of appeal was, as shown above, that the whole was endow-
‘ment- property ; that no part was the private property ‘of' the .
‘defendants 3 to 5 ;'and that the alienation by them was void::

‘And thus they claimed not that the defendants 8 to 5 had alienat::
‘, ‘ed their own rights to the -remuneration for setvice  which had'~
* determined, but that the endowment property itself had been_ ‘
illegally alienated, as indeed the transaction impugned pulports to -
- have alienated it." In such case whether the plamtlﬂ"s claimas
beneﬁc;lanes or as. mutawallis their suit brought foore than twelve

~ years after the alienation is beyond time. The case of Jewun-Doss

" Sahoo v. Shak Kubeer-od-deen ), which is the only one'of those .

. cited by respondents in any way appearing to support-their -
8 ‘contention to the ‘contrary, appears to have, been decided with -
~reference;to the regulations therein referred to, viz., Regula,tlons ’
III of 1810 and 1L of 1805 (vide page 428), and - the mutawalli
*in that case was accordingly regarded as the authorised. agent of -

" .Government appointed for the performance of the acknowledged ‘
duty to Government for: the protection: of the endowment and -
~ had, as indicated in the judgment, to collect revenue on behalf : -
~of Government.” It is unnecessary here to- cons1de. Whether

a) (1899) 24 Bom 170; IBom.L R.6i0. - ). (xsm) zMooresI A‘sgo

- Hussem
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- the rlght of the Secretary of State “would be barred under
p artlele ‘149 or otherwise. . As against the plamtrﬁ' or any pnvate

- ‘individual, article 134 would be a bar to recovery of- possessron”

of the property purehased The plaintiff does not ask to- redeem,

. Plaintiff impeaches the mortgage" as-well as ‘the'‘sale as wholly -
~ void. " ~ The case of 7. enkatesh ‘Prabhu v. Timmappa ® has there-

o

' 1903,
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BALKRISHNA
L Ve .
Kagr o -
HysseN. @ -

~foreno -application. The ruhngs cited by the lower Appellate

- Courte of Chintamons Mahapatro v. Sarup ®; Nzlmong/ Singt v.
Jagabandhu Roy ® 3 Kannan v. Nitkandan ® and Behars Lal v,

‘Mukammad Muttalw ® estabhsh as that Court fully recognlsed
~ that'if the alienations were in’ v101at10n of the trust, limitation"

~would ‘run against the trustees from the date of the aliences

obtaining -possession. - To these rrlay be added'Gnﬁnqsambdhda o

¥, Velu Pandaram'® and the case there cited “of Juttendro
» Mokun Tagore v. Ganendro' Mohun Tagore®," the recent case

* of :Dattagiri v. Dattatraya® and cases there cited and the case

- of -President, é’rc of Magdalen Hospital v. Knotts, @ The lower

'~ Appellate Court appears to have realised that these cases would '

o be  absolutely conclusive, ' but, that they. were quoted on - the
- unsound hypothesus that the alienors ini .this case were: trustees,

But it appears also that the pla,mtrﬂs vakil' ‘did not raise this-
~point and that the hypothesm was 1mpugned not.by the learned
* vakil . for the plaintiffs, but by. the lower Appellate’ Court suo

: 'motu_. +1t is, I think, always a matter forregret that a Court

- should select for the ground of its decision a point- that has not -
‘been approached by the. vakil or the counsel of the partyin:
- whose .favour it is supposed to tell,  For while the other side:
- must be taken by surprise if a point not urged against him is made o
the ground of decision, the party in whose favour it is'decided. -

" may: be deprwed of the benefit which he might have derived .
. from a consideration of such arguments as he may have advanced.
- It appears from theelower Appellate Court’s Judgment in this
~ case that the plaintiffs’ vakil did not rely upon the point. on: -
* which the lower Appellate Court sonsidered the entire case turned, -
- via., that the ahenors dlsposed of the property in. questlon :

) (1897) B J. 146, . - (®(1899) 23 Mad, 271 5 27 1 A. 69, _;
o _‘\Z)v (1883)15Cal 708, .. . . @ (1872) L, R. L A. Eup. Vol 47;5 .9,
CC(®(1896)23Cal.536, . -~ - Beng L R. 377,
T (1884) 7Mad. 837, T (® (1902) ante p. 362

© @) (1898) 20 Al 483, . (9) (1879) 4 Aps Css, 324, ¥



k12

. 1903,
. e e e,
> SAquN
BALRRISHNA
. . V.
o Kaxm
© Hussex,

THE INDIAN LAW REPORTS. : [VOL XXVIL'- -

e
‘ not as trustees, but ‘as” owners of the property ahenated by -

them, If the plaintifis had contended that the property had
been alienated as their share of the remuneration for services
exigible, they. would have had to show not merely " that they had
performed those services, which it is conceivable they ‘might
have performed at the desire and on the behalf of defendants 8, --
4 and 5 from whom they were exigible, but that " on their *
undertaking the performance of those services, the land in suit

_could not be withheld from them as thé earnings of defendants:
3,4 and 5. But the lower Courts have not decided that point
~ and have apparently never been asked to decide it and there is -

consequently no finding that the plamtlﬁ's individually have a -

 better right to the land or its proceeds or to any particular part -

of it than the defendants 8, 4 and 5 or their assignees the,

- defendants 1 and 2. The lower Appellate Court has found that -

. the plaintiffs have succeeded to the office of mutawalli. -And-

that finding would no doubt have entitled them to urge o claim,
if not time-barred, to rights vested in the mutawalli, that is’to
say; to ‘the property in ‘suit as trust property.’ But :as the. -

-lower Appellate’ Court- has found the property is mot trust-

property at all, but only the earnings of defendants 8 to 5, entitled-
as servants and not as mutawallis, the plaintiffs conld not succeed

without proving that the right of those defendants ‘to the
- property so viewed has determined. And though their ‘right-

to the office of mutawalli may have fallen. by abandonment, and -

. resignation, if the property was not vested in them as mutawallis .

~in trust but, as the lower Appellate Court held, as persons holding

" in their own right absolutely, their vacation of the office of

mutawalli would not show that such absolute right had ceased -

v‘ . to exist and had been transferred to the plaintiffs. The lower -

» Appellate Court appears to have held that t®e land was held as

indm for servmes and refers to a sanad of 1895 as showing
‘that it has always been so regarded., Apart from the question -

i whether a-sanad.granted in 1895, apparently just before suit,

“could retroact on transactions effected in 1868 and 1875, .or

change - the title of the alienors in thé past, it is diffieult to see
how the plaintiffs could claim the restoration of the land as

. imdm before the partlculer estate assumed to vest in successwe '

L
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' hfe-holders had determmed It is not and cannot be contended

that the offics of peshnimas falls within . the, definition of a
hereditary office under Bombay ‘Act IIT of 1874, which relates.
~ to. offices for the performance of duties connected with matters

of civil administration, , The question whether if, held free from~

the. trust as servme mzim the land tenure was one of successive
life estates is one . which it is not necessary in t}ns appeal to

determine or to consider... No authority has been c1ted to show.

that if the land is held free from a trust on condition of service,

.and as such alienated by the holders for the time being, other
- members of the famﬂy merely because they were suffered to. -

’perform the service in lieu of the alienors, would have the rlght
- to recover from. the. alienees, - The only ground on which the

plaintiffs could have succeeded in the suit as framed was, as

already pointed- out, that the property was trust property

‘improperly alienated by the trustees, and liable as such to be."

- restored to the trust. -And the lower Appellate Court having
- found that the alienees have been in possession by purchase for
~ far more than twelve years, the suit as one for the purpose of

' restoring the property to the trust, must necessarily fail as barred,,
by article 184 of the Limitation Act. .. I therefore think that the

decree of the lower Appellate Court must be reversed and the suit -
must be d1smxssed with costs, By consent:of the parties the,
judgment of my learned colleague has. been dehvered by me on
his behalf, he having vacated ‘his seat on the Bench shortly after

- the hearing of the" appeal ‘and. before thls Judgment was rlpe .

~ for delivery.

o | STARLING, 7. 5’—-Aboi1t 50 yeérs égd a certain ikilcc‘m was held;
" as to one moiety by one Kaji. Abdul Rajak and as to the other

~ by one Kaji Ali and, one Kaji Mohidin. - This thikan seems to
have consisted of three pleces of . land which had apparently
been granted in 1641 and’ confirmed by a jfirman registered

in 1884 to the ancestors of the abovenamed three persons. One -

" of the pieces of Jand in respect of a mmety ‘of which ‘this
“suit is ‘brought was described in the firman'as being set aparb
- for the lighting of-a mosque. to which another of the pieces’ of
land was also dedicated. It is to my mind clear that as to the" -
piece of land now in dlspute the grantees were trustees to receive

T 513.
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the i income of the land and to- apply 1t in'or. towards the hghtmg
of -the mosque, and- the fact that after providing suﬂimently

for the carrying out of that purpose there might be a surplus;'
* left Whlch ‘the grantees, not unlawfully, might-apply totheir: .

own use for services rendered’ by them in that behalf does not

. make them any the less trustees. It was argued that although-
. they might be trustees: yet the interest of each successive -

generation was only a life-interest. A life estate, however, is

* unknown to Mahomedan Law. The Hedaya lays: down in

Volume.IIT, Book*zxx; Chap. 2, page 489 of Grady’s Edition, -

" that an amree or life grant “is nothing but a gift and a condition;

and the condition is invalid; but a gift is not rendered void

~ by involving an“invalid condition”;’ consequently the dones, -
" ‘with a life condition added to_the gift, becomes  the absolute
‘owner; - This principle is recovmzed by the Privy Council as law .

in. Mussamut: Humeeda - v. Mussamut Budlun®,. which was -

followed in Abdul Gafur v. Nizamudin ®. affirming -the _declsmn’j’

in Nizamudin . v. Abdul Gafur . Therefore the grantees did .

_‘not hold+the property by a series of life estates. ' In fact, the
- firman itself seems to tredt them as the owners_of the’ land and,
~“except as to- the office of peshuimaz which was provided for by -

a separate royal grant, not as mere mukhiyars managing the

- property on behalf of the grantor according to the terms imposed. -
by him, - This distinguishes it from the case of: Jewnn Doss v. -
Slmﬁ Kubeer-ood-deen ¥, the ﬁrmzm in which case, to be found at
“ page 419, distinctly showmﬂ' that the grantee was only to be i in
" oceupation of the lands granted in order to apply their: produce

"'ff:as"directed‘ therein; in fact, that he was not the owner of the
lands, and had notithe legal estate in himself, but" {va:s merely :
L a mukizt/ar and that in the event of his heirs being in possessmn h
‘ ~fof the lands under the firman, they would be'i in possession merely '

as mukhtyars for the time being. In the present case there is a..

. grant of three p1eces of land to the grantee as indmddr, and to- :
" my. mind as full owner of the legal estate, one piece bemg‘

described for the mosque, another for the hghtmg of the mosque, :

and the thxrd belng unfettered by any trust or condltlon..

‘W (187217 Cal W Ru 525 ; @ (1888} 18 Bom, 264,
. @) (1892) L, R. 191, A,y p 1785 17 Bom. 1, () (1840) 2 Moore’s T; A, 390.
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;Consequently I am of opmlon that thls 1s ‘hob & wakf stnctly 50

- called " with the. quality of absolute ma.henablhty attached to. the’

. lands ‘but that the grantees ‘were 'in the position of - ordma.ry' :

. trustees. . If the grantees be ordmary trustees, then article 134

V. Dattatraya ©, which seems to me to be on-all fours with"

“this case, and, after taking into consideration all the authorities

and - arguments brought to the notice -of ‘the - Court, T am of
opinion that the . plaintiffs’ suit. is barred and.the decree of the

“lower Court must be reversed wibh costs and the decree of the

"Subordmate Judge restored e AL
p , S ?_Decree reversed

(1) (1882)7B0m. 188, T m (1899)L R. 271 A atp 8 ;_
T e (1902)4B0m L. B, 743,antep [ES .

" ’.‘,_‘._;:.‘APPELLATE‘ GIVIL "

.Before Mr J'ustwe Batty and Mr Jumce Starlmy

THAKORE FATESINGIT DIPSANGJI (ontarsar, PraTneiss), APpELsaxt, | -

Ty, BAMAN JI ARDESHIR DALAL (omemw DEFENDANT), ResponpEnT. ¥

-Landlord a.nd tenant—-Permanent temmcy-—- Void . leaae—Lessees adversa"f

. possesston—Disclaimer of landlord’s title to eviet—Estoppel — Unregistered

- lease—Admissibility in evzdence—RatLﬁcatwn—-Acqmescence-—-Submzsswn :
... —Limitation Act (XV of 1877), schedule II, articles 120, 139 and 144—
Evidence Act (I of 1872), sections 115 and 116—-RegtStratwn Act (III ;

L of 1877), secn(m 49——Panck Malmls

* One’ Dlpsang]b the Thakore of Kan]erl in fhe Panch Mahéls, dxed on the_-vw'
“Tth  August, 1877, leaving him surviving the plaintiff Fat,esmg]‘, who wasborn
“on the 8th December, 1874. The Panch Mahils had been oceded by Scindia

to the Brltxsh Government in 1861, but by Aot XV of 1874 ‘Act XX 0f11864

Co o “Appeal No.9of ]90
® 74-1--2 s
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of: :Act- XV of 1877 applies, and as the’ defendants ‘have" been in -

- possession under. their mortgage more: ‘than twelve years the“'
’pla,mt1ff's suit would be barred. The respondents—pla,mtlﬁ's relied

- upon. ‘the ‘case of Trimbak- v. Namyan @ which was,  however,

disapproved of in Guanasambanda - v. Velu Pandaram), and -
T do not therefore consider that it affords auny guide to the Court "
" in'the present case. ‘There is, however, a recent case of Dattagiri -

1903
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