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f°f the appellants and had before been e‘zcusably unkuown to

them. -

" The proposal that thls matter should now be re-oponed is the' '
more unreasonable as the decree appealed avamst contains a dum
casta clause, S - e

4., The only other pomt was as to the amount of ahment
No cause whatever has been shown for interfering. -with the: -
careful decision 1mmed1ately under review, Whlch modlﬁed the

. decree of the Judge of first instance.

Their L01dsh1p3uw1ll humbly advise  His Ma]esty that the;,

| ‘appeal ought to ‘be d1sm1bsed The appellants musb pay the
. costs of the appevd . ‘ v

Appeal dzsmme]

SOhCIbOI‘b for the appellants—-—-Messrs. Payne and Lattey =
Sohcltors for the respondentSe--Messrs. 7. L Wm’son & 00.
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PRIVY COUNOIL

- VERABHAI AJUBHAI AND OTHERS (PLAINTIFFS) v BAI HIRABA .

AND OTHERS (DEI'ENDANTS)

- Hindu Law——Adoptwn—Chudasama Gameti, Gamsms-—C’ustom prohzbztmg'

E adaptwn—-Ejfect on adoption of the natmal son hzwmg survwed his fatﬁﬁr
cmd attained ceremonial competence. - SEAT

A" enstom’ alleged 1o exist in the Hindu- caste of Chuda.sama Gra.meh Grarasxas

i plolnbltmg adoption’ was held to be not proved.

~A: member of that- caste died in 1887 leaving a w1dow and a soln, Who dled in

1889 between -fiftoen and sixteon years osage and unmarried. In 1891 the
8 wuiow adopted a son t6 her husband. —

- Held, that the adoption was valid. e S
"It was contended that the adophon was invalid on. the «rround that the

. natural son had survived his father and lived to attain ceromonial competence.

*Both; the Courts below found that he. was a minor and unmalnad when lxe

Held, that as there appeared to be o ﬁxed age at whxch a Hmdu boy was

" supposed to have attalned ceremonial competence, and as there Was no proof in .

* ®Preseat: Loup. MACNAGHTEN; Lorp Lm»mr, Sm Ammnw Sconm:, and &c. N
» bm ARTHUR WILSON. L ¥
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APPEAL from a decision (24th June, 1896) of the Hmh Court ab

Bombay, which affirmed a decision (30th Octbber; 1893) of the
. Subordmate Judge of Ahmeda,bad by Whlch the appellants suib
Was dismissed. '

- The- suit was brought by some of the survwmg male descend-

- ;'ants of oné Bhojaji and his wife Nanibai to set aside a deed of

~ adoption and-an alleged adoption of one Raesangji purportmd to

. ‘have heen made by Hiraba, widow of Harhjibhai Waghabhai, a
- grandson of Bhojaji, and for a dgclar,atmn that they and the
" other surviving male descendants of Bhojaji were entitled after

“‘the death of Hiraba to the estate of Hamjibhai Waghabhai. .

* . Bhojaji and Nanibai had five sons. Of these Waghabhai had -

. one son, Hamjibhai Waghabhai, who marfied Hiraba, Hamjibhai
“.died-on 8rd June, 1887, leaving him surviving his widow Hiraba,

. ‘three daughters, and a son Lalubha. Lalubha died unmarried on
~25th .AﬁguSﬁ, 1889, being then between fifteen and sixteen years -
" of age, having been born in December, 1873.. )
. All the parties to the suit belonged to the Hindu caste of
- Chudasama Gameti Garasias, which caste inhabits certain t4lukas '
- in the district of Ahmedabad and the province of Kéthidwar.

.Op 13th- July, 1891, Hiraba executed a deed purporting to .
" adopt Raesangji Harbhamjj as her son. The plaintiffs on 23rd
" September, 1892, instituted the suit,out of which this appeal
- arose, against Hiraba, Raesangii, the three daughters of Hamjibhai

= s case that the son had, or was treated as hawng, attamed suoh competence, -
‘the ob;ectnon was not sustained. . . - o

493
..‘7 1903' -

- VERABHAI
-AJUBIAL
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" Bar HirABA,

Waghabhai and others, alleging in their plaint that according to

* the custom of their caste a son could not be validly adopted,’

“ disputing the fact of the ceremony of adoption baving taken

. having been carried out from corrupt motives and for other "

place as alleged, and asserting that in any event it was void as

Teasons. ‘The plaint further alleged that by the custom of their

v‘w\'

“caste the daughters of Hamjibhai were excluded from inheritance,

and that the plamhﬁ's and defendants 3 to 8 were the persons
. -then entitled on the death of Hiraba to succeed to the estate of
) IIam_]lbhal. o '

. Written statéments were ﬁled by the defend:mts H1raba,,

' R_aesangp and some of the others, in which the plaintiffy’ allega-
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tions and’ contentlons except as to the custom of exclu:;xon of
daughters from inheritance, were dlsputed
The only issues material on this appeal wele P

) 5. Is the custom prohxbxtmg ad0ptlon, ay alleged in the plamt, prov ed P
-+ 6. Ts the alleged adoptmn ploved° If so, s it in any way mvahd L
. The Subordinate Judge held that the special custom of mherxb-‘i}

ance was not proved save as regarded the exclusion of daughters ;.
that the plaintiffs were not entitled during Hiraba’s lifetime to

- & declaration as to who would succeed on her death to the estate

of Hamjibhai Wacrhabhm, that the alleged custom prohibiting .
adoption wag not proved s and that the” adoptlon was proved and .
was not invalid either on the ground of the motives inducing the:

"same or the survival by Lalubha of Hamjibhai. - The Subordl-;;:
nate J udge therefore dismissed the suit. s

- From his decision the plaintiffs- appealéa to- the ngh Court

‘and the appeal came before a Division Bench of ‘that C'ourb;”

(Farran C.J, and Hoskin, 7.), the matomal porbzon of Whose
Judvment was as follows o o :

The points Whlch have been a.rgued in suppoxt of the appeal are that the;

-gustom of the Chudasama Garasias prohibiting adoption has been proved ; that

the alleged adoption has not been proved ; and that Hiraba baving had & natural'{

_son La.lubha Who surv1ved hxs father Hampbhal, ould not lewally aadollt a

80D -
It is contended that a8 Grarasms are admittedly not bound by Hmdu Law
- asto daughters, there is mo- presumption ‘that the:

Hindu Law .as o adoption is applicable’ - Tle -
. object of the exclusion of daughters * appears tobe

“to prév ent the Lmds going by marriage to persons notbelonging to the original -
. proprietary families. A “eustom not to adopt might perhaps” arise from &
* similar motive.. Where, however, such a custom is set up, it ought, to use-the™
© words of Sir Charles qa,rgeni; in Patél Vandravar Jekisen v. Patel-Munilal
 Chunilal M. “ 10 be established by very clear proof that the conscience of
the members of “the casto ‘had come to regard it as fOlblddED In that-
. 0ase, . although two hundred and two- switnesses spoke to the exxstence of such a .
* custom; it was held not to be proved. In the present case only -/thirt een wit- ;

“nesses have given evidence as to ‘the existence of the allec'ed custoin.+ These .

" witnesses do ot sy that there is any rule of the caste’ prohibiting adoption.”
: They merely stato that it has not been the practice to adopt:+ One of these .
, w1tnesses, Wa]esmg (Exhlblt 50), who kas himself brought a separate sm’o to

w (1891) 16 Bom. 470,
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hwe the adoptxon seb asxde, deposed in a. smt brought in~1886 before

';’ the - disputed adoption, that adoption is allowed among Garasias (Exhibit .
61). Ajubhal, one of the (plaintiffs) appellants, also stated, in the same -

former suit, thathe had heard of an adoption by a Chudasama Garasia of
.~ Wagad (Exhibit 85). It is admitted that a Chudasama Gwrasm widow named
 Baiba adopted a con at. Rojaka about thirteon years-ago. - It is now stated to this
- Court on affidavit that adoption has been set aside in' a-recent suit, - - There is,
h0“ever, no allegation that any proceedings were taken by the caste against
' " Baiba for contravening the alleged. custom. The
* Thls! is  a. miedescription.-
- The original work is in Gujae Subordinate Judge says in- his' judgment: “In

(Tatl. It ds a compllation of Borradaile’s Castg -Rules, ,-Gojamti* Translation,
answers of various castes in

the Surat and Broach Districts VOl I page 418, it is ‘stated that ‘thera is no custom -

s to thefr customs ecollected  to adopt a son with religious ceremony, but that a
shout the - year 1827 under the i
' direction of the Sadar Divani N
Adalat and published, Vol. I in shows that there is a custom allowing a _palaL son

1834 and Vol. 11 in 1857. "“in place of an adopted son among the Garasias.”
7’ Tt is "contended for appellants. thab a pdlak or foster-son stands upon an
entirely different footing from an adopted son.: This is, no doubt, the case now

“under the rulings’ of the Courts.. West and Biihler say at page 927: ¢ The : :

foster-son, however, has “always been frowned on' by the Shastris. He has
failed to get recognition from the Courts” (Nzlmadkab Das vi Biswambhar
Das(l)) Again they say ‘at page 1087: “A mere deed or declaration Dy the

"alleged adoptive father that he has taken a boy as a foster-son (pdlat putra)

.. does not prcduce the effect of adoptxon " ;and at page 1202 : “The Hindu Law

- does not recognize any legal status for the fonter-son, elthel ln the. matter of
‘performing ceremonies or.of inheritance.” S
As appellants rely upon ‘the answers given by the Gmasms rocorded in-

the compllatlon referred to by the- ‘Subordinate  Judge, .those answers must

- be taken in their entirety, and not only the part favoumble to appellants, .
Upon referring to them we find that the Garasias gave the pélak son all the,

: nchts of a legltlmate SO as to the pelforma,nce of ceremonies und as to' )

- inheritance : P

© _Answer b, ¥ ¥ ¥ & The palak son pelforms the £ri; zya of hls adoptwo
father.”? -
. Answer 6, ¢ The palalc son mhemts inevery way like a legltxmate ron.”

‘Answer 7. - If a legltlmabe sont is borm a.ftel ta,kmg a palala sou, they both ...

‘ " inherit equally.”

Answer 8, ¢ A widow who has not a son of he1 own may take a ﬁalalc son.”

(Borradaile, Vol. II, page 418 ;. see also Note C, page 1213, West and Bithler.) .

Tt ig evident, therefore, ‘that the custom of taking a foster.son instead of an‘
- adopted son was not duo to any intention to exclude the foster-son from succession,

and "adoptien with the usual ceremonies can scarcely have been against the
conscxence of membexs of tho caste, though it was ‘not formerly c usfomary. >

(1) (1859) 3 B L. R. (P. ) ]3 Moores I A 85. g

.

pdlak son is tdken -without any ceremony. Thig

49
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seems probable ‘that the non-re(,o'vnltlon by the Courts of the ughts of foster-vi-

- sons has led to the more recent pracbme of adoptmo' a son in the manuer requued'

by Hindu Law. ~ el

There is sufficient evidence ¢ as S to the adoptlon to leave no 1ea.somble doubt a.s‘rfi
to the giving and taking having been duly performed. The ill-feeling of other ~
members of t ho family prevented the adoption being as public as it might other- -
wise have been, but as it is in part evidenced by a femistered deed, there can be
no réason to suppose that any necessary formalities were omitted. =
" The last contention we have to deal withis that as™ Hnabas son La.lubha_
survived his fa,thgr, she had no power to adopt. Hamjibhai died in 1887. .
Lalubha was born in December, 1873, and died in August, 1889 : he therefore )
died before completing his sixtsenth year and whilestill a minor according o the

e

" Hindu Law prevailing in this Presidency, and it is admitted that he was never’™

married. The lawon the sabject of a second adoption was considered by:

* Mz, Justica Ranade in Gavdappa v. Girimallapps.®). Hesays 1% In this Presi- -

dency .no express authorization by the husband is Iieceqswry, but_the widow’s -
power to adopt, when there are no other vested rights which would be defeated -

" by i, has been.fully recognised in” Ramyji v. Ghamau.® Tn the higher castes.

it is usual to permit such'an axercise’ of power when the son dies before he .-

* aitains full coremonial com petency, and cases of & second and’ thxrd adoptlonfff
_under such circumstances have oceurréd.” .. Y ,.;»1 o

Tt is alleged forthe appellants that Lalubha performed the fuueml ceremomes
of his father . Hamjibhai. There is no evidence on the point, bub assuming -
this to have been the case, still, as he died while a mmor and unmarrled 1

This action- was tried by -an  experienced Hindu J udge, doubtless Well
acqua,mted with the customs of his own_ country—~Gujarit. = 'We have, therefore, :
the less hesitation in accepbing his ﬁndmgs as correct; :

The High Court dismissed the appeal and affirmed the deelsmn i
of the Subordmate J udge. The plalntlﬂ's appealed to Hls Ma3esty

J J'am’me, K.0., R . Pwrkafr, and S R. Rana for ‘the

appellanﬁq contended that the adoption made by Hiraba was
. invalid, firstly, as being forbidden by the custom of the caste to

“which the parties belonged, and on the evidence it was submxtted :
~that the appellants had proved the special custom they alleo‘ed

- prohibiting adoption. . Important members of the caste had

_ taken place i in the caste had been shown to have been treated

_ deposed that amongst them adoption did not take place and: was

not recognised. An adoption stated by the respondents "to have:

o (1894 ) 19 Bom, 331 at ps E A (1879) 6 Bois, 498. -

Ly



| VOL. XXVIL} .. - BOMBAY SERIES.. . . . . 47

as being invalid- and had been set asido. Borradaile’s'Gujardt 1003
“Caste Rules, Vol. 11, paoe 418, was- referred to. - Secondly, the T VeRABmAL
adoption was invalid on the ground that, as Lalubha survived his AJunmar
father and had at the time of his death in 1889 attained Dar Hrraza, '
ceremonial competence, his mother had no right to adopt _a “son. .
- Having succeeded as heir to her son, it was submitted, an adoption :
purporting to be made to her husband and under an implied
authority from him was invalid, her power to adopt having
become extinguished. - Reference was made o ‘Bhoobem: Moye
" Debia v. Ram Kishore Acharjes ; Padmakuma¥i Debi Chowdhrans
.¥. Court of Wards® ; Thayammal v. Venkatarama®; Venkata -
Krishna Rao v. Venkata Rama Lakshmi®; Krishnarav Trimbak
Hasabiis v. Skankarrav Vinayak Hasobnis ® ;- Gavdappa v.”
- Girimallappag; Awavav. Makadgauda @ ; ; Payapa ALIaapa Patelv.
Appanna ® ; Venkappa v. Jivaji® ; Vasudeo Vishnu Manokar v.
Ramchandyra Vinayak Modak A0 ; Patel Vandravan Jakisan v, Patel
Manilal Chunilal W ; Ramchandra Bhagavan v Mulji Nanabhai @ ;
and West and Biihler’s Hindu Law, 3rd Edition, pages 985, 986, ‘
‘As to Lalubha having attained ceremonial competence, the case of -
Rajendra Narain Lakoovee v. Saroda Soondarce Debee, 13) which
was cited with a,pproval in Jamoona Dassya v. Bamesoonduree
- Dassya,M was referred to as showing that ceremonial competence
~might be atta.med before actual ma]orlty by Hmdu LaW was -
: reached. . ‘
- The _]udgment of their Loréshlps was on the 12th May, 1903
‘dehveredby——- L . N e

<«

Lorp LINDLEY: ——The appellants Who represent the orwmal
plaintiffs, ‘are male descendants of one tha_p. He had a

- .grandson named Hampbhm, who died leaving a widow Hiraba
~and a son Lalubha surviving him.. Lalubha died a minor and
: unmarned but he was ﬁfteen or mxteen years of age when he d1ed

L (1860) 10 MooresI A 279 (309, 311) (8) (1898) 23 Bom, 827 (330 831).,

@ (1881)SI.A 20 (244); 8 Cal. 302 (9 (1900) 25 Bom. 306 (309),
_ 309), - a0 (1896) 22 Bom. 561s -
. (® (1887) 14 L. A. 67 ;10 Mad. 205, ; (11) (1890; 15 Bom. 565 ; (1891) 16
@ (1876) 4L A 151 Mado 174 . Bom. 470. - :
(% (189217 Bom. 164, = . - (12) (1296) 22 Bom, 558 (561).
© (1894) 19 Bom. 331 (336, 337), . 113) (1871) 15 W. R, 543,

") (1895)22 Bom, 416 (419). © - . - - (19 (1876) 3L'A.72; 1 Cal, 289,
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" After his death leaba, the Wldow, adopbed the’ son kf A
relative of her late husband.: The validiby -of: tlus adoptmn is
contested by -the appellants “on two. grounds, viz,, (1) that
adoption is not allowed by the custom of their caste; (2) that if it
is, yet that as. Talubha survwed ‘his father and atbalned the.age.
of ceremonial competence, there was no oceasion or Jusblﬁcatlon "
for any adoption,. T

In the Courts bzlow the then pla,mtlﬁ's attempbed to 1mpeach
the vah(hby of the adoption on the ground that it was not bond i,
JSide, but was attributable’to corrupt motives. and mducements -
‘This ground of invalidity was, however, aba,ndonod in the course -
of the argument before their Lordshlps, and no further‘nohce of

it will be taken.

All  the parties concerned beloncr to the Hmdu caste of

; Ohudasama, Gameti Garasias, and it is common ground that the -
o oxdma,ry ‘Hindu Law -applies to this caste unless. excluded by

special custom.” The appellants allege that by the ‘custom of the. -
caste daughters cannot inherit and adoption is forbidden, 5;The
xmablhty of daughters to inherit see&xs to have been esta.b ished"
-in the Courts below.. Their Lordships have ‘nob to- debermme
~this. matter and have not re-investigated-ib. - The - ewdence

" adduced to show that adoption is forbidden by the custom of the

:5 caste consists entirely of -what is said by a number of Wltnessea, -

> who say that, if a man dies lea,vmnr a widow: and no:son;: the
widow cannot. adopt a son and that no custom to~adopt is -
" recorded. - But it appears that there are no written'rules as. to.

: customs Some instances to prove the statements. made by - the-

Wltnesses are adduced ; but, as pointed out by the’ Subordmat.e

7 udge, they .are ull explicable on other grounds than the existence’

" of thealleged custom, = Moreover, one of the plaintiffs’ prmclpal

W1bncsses (Vajesang) is . discredited by his own. mconmstent

sta,tements. Not one of the plaintiffs’ witnesses goes so_far as

to say that he knows ~of any case or authority which; shows, tha.t

) adopbmn is forbidden. - On the other hand, the defendants 'deuce

~evidence showing that it is not forbidden, and: they cite a case

* in point, viz, that of Ladhubha of Rojka.- Their ev1denee is not
. very strong, and if the onus were on the defendants to prove. a-

A

o custom to udopt thelr ev1dence might not. sufﬁeo for the purpose

s

T
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o Both tho Subordmate J udge and the ngh C‘ourt have, however . 1903,
.. propexly held that it was for the plaintiffs to prove the custom - Vemasmar
- on-which they rely ; and both Courts have come to the conclusion AJUBIAL
:that the plaintiffs failed to prove it. - Their Lordshlps, so fa1 Bar HINBA-
. from differing from them, concur in their conclusion, _
_ " There remains the question whether, as Lalubha survwed his
 father and lived to attain the age of fifteen or sixteen, the adoption
© wasinvalid. He died & minor and unmarried.” Counsel ‘for the-
. appellants contended that” Lalibha nevertheless ought to ‘be held
‘o have attained ceremonial competence, ‘and_ that- consequently
- the adoption was invalid. A great number of authorities bearing
" more or léss on this subject were cited, but so far as they went
they appear to their Lordships to be rather in favour of than
against the validiby of the adoption. Certainly no authority was
- cited which shows it to be invalid. Assuming that it would be
invalid if it were shown that Lalubha had attained ceremonial
“competence, their Lordships are not in a position to- decide
“whether he had or had not- attained it. There does not appear .
“to btean'y fixed age at which a Hindu child attains such com- ¢
>pletence Nor is there any proof that Lalubha had attained
such competence in fa,ct or that he ever acted or was treated as
vhavmg attained it. ’
“The Subordinate J udge, hlmself a. leamed Hindu, considered
*1b to be clear that Lalubha had not attained such competence, as
he died a minor and unmarried, and the High Court came to the
same conclusion,  Their Lordships are not prepared to say that
he.had attained such - competence in the absence of evidence or
authority to that effect. How the case would have stood if- 1t:.
had been proved that Lalubha had attained ceremonial com-
petence ‘may be open to controversy, but their Lordships are not -
“under the necessity of pursuing the inquiry. ‘
. Their Lordships ‘will humbly advise His Majesty that th1s .
“appeal should be ‘dismissed, and the appellants- must pay the
costs of thc two respondents who appeared on the appeal.
; B - o RO ‘ ‘. Appeal dzsmzssed _
Sohc1t.ors for the appellants-—-Messrs Holman, .Bzrdwood & Go. '

- Solicitor for the respondents— My, R. 4, Biale.
L B 741—-1
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