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k'k1s a still later development and Tajudin, the appellant-plamtlﬁ‘ |

has' not been given a proper opportunity to’ meet the new case
thus brought forward for the defendants 7-10,  TFor the ‘above
~‘reasons I concur entirely in the view that this’ appe‘ll cannot be
“decided on the ground that plaintiff was ab the time of his
purcbase fixed with the I\nowledde of the charges ‘purporting -to
_be created by Exhibits 57, 58, 59 until the plaintiff has been
.given the opportumby to show whether a,t the time of hig:
purchase from defendant 1 he did make mqumes as to the
possession of defendants7-10, and with what restﬂb, so that it may
be ascertained whether he was offered the same information as.
that given in the wntten defence of defendants 7-10. and wast
misled or put off his guard as to the nature and extent of the

rwhts of defendants 7-10 . R »
: ) Iswe_ sent Gown,

P_RIVY COUN‘OIL.:T :

HAJI SABOO SIDICK AND OTHEES (DEFENDANTS) . AYESHABAI
‘ AND ANOTHER (PLArwrrrs) :

Hindu - law—-O’utcln Memons——Marm a_qe, ‘evidence of where drsputed
Omission’ to mention nike wife in will made after manwge——-Unclmmty

of widow as disentitling her to mamtenmwe-—-Olmrge not speczﬁoal’y mzsel

in pleadings or issues. .
The omission, in a will made after an alleged . nika marriage, of all mention

of the nika wife, is, so far as it goes, an item of evidence against the marriage
having taken place; buf its cogency must depend on whether the circumstances,

of tho marriage made it natural that the wife should be an object of the

husband’s testamentary bounty and improbable.that he should have left her to
depend on her legal right to maintenance. In this case it was Zeld that the |
circumstances of the marriage made it not unhkely that the teatatol Would

have taken the latter eourse. -

A draft of the will, written by a person other than the testator, tendered as’,
fuunshmg similar evidence to that aﬁorded by the will, was held to be ] htly
rejected as ev1donce, not bemv a wutten statemenb by the testator. )

.

* Present: LoRD DAVEY, Lonn Ronznrsou, Sm Ammnw bconm!, and,..m
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-“A charge of uncha,shty as dlbentxthng a WldoW to mat ntenance must be ': .
specifically ‘raised in the pleadings or issues.. Where there was no averment of,
nor issue as to such unchastity, it was eld that the -defendants could not found -

.any such allegation on their general denial in the pleadings that the plamhﬁ's :

(the widow and her danghtér) were entitled to maintenance, and on’ an issue .
“ whethm the plaintiffs are entitled in any event’ to mamtenance or ma.rnaue' .

.,expenses - . - - B I Y S T _-; —";#‘ W AR

APPEAL from a decree (28th Februal Y, 19 01) of the Hloh Court :

" at Bombay, varying a decree (3rd J uly, 1900) of the same Courtn
* in its original jurjsdiction.

The suit out ‘of which the appeal arose was msbltuted on SObh :

" September, 1899, by the respondents Ayeehabm and Mariambai,

who were Mahomedans alleging themselves to be the widow and -

. daughter, respectively, of one Haji Haroon Sxdlck and in tha,tv
capacity making claims on his estate. '

-*Haji Haroon Sidick was a Cutchi Memon, a member of 8 cla,ss:
of persons who being originally Hindus - became converts to .

~ Mahomedanism, but retained the Hindu law of inheritance. -

‘The defendants were Haji Saboo Sidick and Haji Adam Sldlck’

(the two brothers of Haji Haroon Sidick), Rahimtoollah Abd:
" Rahim, Abdulla Abd Rahlm, and I‘atma,bal (admlttedly a WldOW

of Haji Haroon Sidick). : ,
The plamt stated that Ha;p Haroon Sidick: d1ed on- 20th :
December 1898, possessed of considerable property, of whxch the

_ first four defendants were in possession.” The :plaintiffs. claimed
- that the two widows were entitled to_the. whole of the estate,
. after provision .being made for the maintenance and’ marriage -
- expenses of Mariambai. In the alternative they claimed to be

entitled to a share of the estate,. or in’ any case to mamtena.nce :

: oub of it,

~ The defendants filed a Jomt written statement in Whlch they

- demed that the plaintiffs were the wife and daughtel of Haji '
- Hatroon Sidick and asserted that the defendant. Fatmabai was .

the on]y widow. ' They seb up a will and codieil of the deceased -
of which the first four defendants were the executors, in Whlch;

“there was no mention of the plaintiffs, and under which the
“defendant Fabmabm was entitled to certain legames in her favour.b
. The defendants demed that’ the plaintiffs had. an‘ ' '
i“alleged to the. estate of the deceased testator. B S

Ialms a.s'
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It was proved that the will andcodicil set up by the defendants. 1903, o
Wele ;duly made by the deceased and that is not in dlspute 1nf - HAJ1 SABOO
thls appeal; R o BIDIOR.

- The only issues now moterial are s I Ans;ﬂwu. ,

iw

ER Whethm the first plaintiff is-the widow and the sncond p]amtlff the
. daughter of the deceased, as alleged P :

- B. Whethor ‘the plaintiffs are entitled in any ‘event _to mmntenance or
ma,rrxage expenses, and 1‘c' 8o to wha.t amount out of the estate Pl :

" 6. Genemlly : ' :

The Judge of the Hloh Court in 1ts ongmal _]urlsdlctlon ‘
(Russell, J.)- held that the first plaintiff was the w1dow, and "
the second plamtlff the daughter, of Haji Haroon Sidick; that
the former was' entitled to maintenance from 20th December,
1898, at Rs. 375 a month; and he allowed Rs. 2 ,000 for the -
marriage - expenses - of - the latter, to be deposited ~with- the
‘Accountant General to the credit of a fund in her name and
invested in Government paper, to be paid -with its accumulated
interest to her guardian at such time as she was to be married :
in the event of her death that sum and the interest to be repaid
‘to the defendants. The maintenance was declared to be a charge
on the immoveable property of the testator. - With reference to .
the questxon of mamtenance the: Court said :

T was asked to Taise an issue on uncha,s‘m{y 1 dcclmed to allow it for‘
three reasons, - It was sought to be raised almost at the end of defendants’ cases
I should have been obliged to ré-hear the -whole:case to " enable ‘plaintiff to
disprove facts: That would have been an- injustice and waste of public time,:
Evidence has been directed to - prove plaintiff was a prostitute. Thiswas only.
relevant on the question whether the marriage was probable or not. Having.
held that the issue of unchastity could not be mvsed I allowed no evidenco to
be taken about if. 2 :

From this decision both parties appealed: the defenda,nts' on .
~the ground that the - Court was mnot justified in finding on’
the ev idence that the plaintiffs were wife and daughter of the-
deceased ; that it.was not proved that a nike marriage took place”
bebween the deceased and Agyeshabai; that it ought to have
been held that Ayeshabai was leading the life of a prostitute at
the date of the alleged marriage; that the Court was in- error in*"
excluding evidence tendered by the.'defendahts to prove that
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marrm«e and after the death of the testator; thab the amount

‘of maintenance awarded was excessive and ought to be ‘reduced ;-

that maintenance should only be paid to her during widowhood

SV

she - ‘continued to Tead. the hfe of | a prostltute after the 'ﬂleued
: " Tixa: Samoo -

and so long "as she remained chaste; and that the Rs. 2,000

-~ awarded to the second plalntlﬁ' was excessive and ought to be_

reduced.’

A Bench of the ngh Comt (Candy and Whlbworth JJ )‘ :
 sitting to hear appeals from the original civil jurisdiction of

the Court affirmed the finding of Russell, J., that Haji Haroon

quantum of mamtena.nce sultable, they sald

“The learned counsel for defendants contended that Ayeshabm was e11t1tled to

- 110 maintenance at all because Haji Haroon could at any time have divorced her.
. But that is no answer to the plaintiffs’ claim. The question is not what Haroon ",
.could have done, but what he did do.. As a fact he did not divorce  her, and she -
- washis nika wife at the tlme of hisdeath. Therefore, accmdmg to Mahomedan

Jaw, she would be one of his heirs, whileif she cannot inherit according to Hindu

. Sidick had contracted a nike marriage with 'Ayeé,h_ubai a'nd_ -
. that she was his wife at the time of hit death. They also held
(reférrino' to- Mahomed, Sidick v. Hafi Ahmed \" per Scott, J,, ab .
- page 13 of the Repmb), that Haji Haroon Sidick: as a’ Cutchi-
_ Memon was governed by ‘Hiudu. law, and according to that ‘law.

"Ayeshabm was entitled to maintenance even though she had been
- unchaste before and after marriage. As to this and as to the o

So, too, with the ar vumént" that Ayeshé.bai

had led aa unchaste life before and after her marriage.  The fact if established, -

might be anargument in favour of ' the ‘heir_ that it was not probable that

Haroon would have married her. But ifasa fact he did marry her, and dld not -

- dlvorce her, she is entitted to mamtenance, whatever may have been her past :
. llfe i

~ Now, no doubt, in considering the quantum - of mamtenance to be allowed to:

: Ayeshabalzthe main element to be considered is the value of HarOOns estate,'

" and when, as here, thero is o Master attached tothe Court, the usual course ‘is a
" reference to the Master,

But this is not imperative, and we are reluctant at this

* stage to protr%t the htxo'atlon by a reforence unless that course. is. absolute]y-

} negessmry The1e is nothing on the record to show that a reterence ‘was directly
s aSked foi

"The learried Judge ‘took the estimate which was’ given by the

* managing elerk of Haroon’s solmtors, which agrees with the value given'in the

will, Taking the estate at nine lakhs the learned Judge. allowed one-third, Z.e.,

o a) (1885)10 Bom; lat P. 13.

Lz three hkhs, to thetwo wxdows, giving half, d.e. Rs 1,50 000, to Ayeshabal. -The
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mterest of that ab three per cent. would amount to Rs 4500 or Rs, 375 per

/.mensem,” The learned counsel for defendants admitted that Haroon Was a very -

; wealthy man, and he said that it might be assumed that the estate was ab Teast
‘ worth five lakhs. Wo do not think it necessary that there should be ‘any further
 investigation as to the value of the estate. For there are other elements to be -
- considered which, in our opinion, necessitate a considerable reduction of ~the
“amount allowed by the learned Judge. - It is obvious that Ayeshabaiis not in

‘the same position as the senior widow Fatmabai, who was the shadi wife of .

~ Haroon, who lived with him in his own house as his acknowledged wife, and
_who' enjoyed . far groater comforts than Ayeshabai, the nika wife, whose
‘matriage was concealed from the world and Who hved in hired rooms in a
‘humble condition of life.
: The evidence as to status of: Ayeshabai is so clear that we have no hesitation
‘in'saying that the sum of Rs. 200 per mensom is an ample allowance for her
and her daughter, and that, when the daughter is married, this allowance should
be reduced to Rs. 150, which will be amply sufficient to maintain Ayeshabai
decently and with due regard to he1 position which she en]oyed as the nika W1fc
-of the deceased, .
-~ We think algo that there should be a dnectlon in the declee that Ayeshf\bax 8
"mamtenance will cease on her re-marriage, shoald she re-marry, and that 11; is
‘conditional on her remaining chaste.
- As to the marriage oxpenses of the daughter, we. are not dlsposed to mterfele

with the direction of the leatned J udge‘ There is oelta.mly 10 reson to mcxease
thesum.‘ .g',"‘ ( S "

ézr W Rattzyom, KC., and H Oowell for the a.ppellants
contended that the alleged marriage between Haji Haroon
‘Sidick and Ayeshabau was qnot .sufﬁcmntly proved. Had she
been his wife, and Mariambai his daughter, ‘they would have
been mentioned in his will, which makes no.mention of them.
The draft of the will tendered in confirmation of this should
‘have been admitted in evidence. But, -assuming the marriage
-did take place, Ayeshabai’s claim to maiutenance has been
_forfeited by her unchastity. There was, it is true, no specific
issue as to her having been unchaste ; but, it was submitted, the
" denial in the pleadings that she was entitled to maintenance, and
: the fifth issue © whether the plaintiifs are entitled in any event

to maintenance or marriage expenses,’ ena.bled the appellants to -
show any ground for depriving her of it. - 'When the first Court

held that this could not be done, the appellants should have been

T':)JIIOWedlto raise a specific _issue,’ and evidence. of the unchastity -
ought not to have been excluded,. The amount of maintenance.
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. J“rdmb’: KC, and 0 W Amtlwoiz for the respondents?f

The Judorment of’ thelr Lordshlps was on the 30th Apnl 1903 ’

Lorp ROBERTSON —-The respondents were the plamtlffs in:
a suit brought to-assert their rights as-one of the w1dows :md a
daughter, respectlzrely, of one Haji Haroon Sidick; a merchant of
Bombuy, who died' on 20th December, 1898, The plamt was
filed on 80th September, 1899 Tt originally ralsed dnter alia,

the question whether Haji Haroon Sidick died 1ntestate, but it
“'is not now  disputed that he left a will, under - whlch the
. appellants, other than Fatmabal, are the executors, I‘atmaba.r,
~is admittedly a widow of the deceased. The appellants on: 24th:

November, 1899, filed a joint written statement and issue; vere;:

The main - questlon raised by the plamt W&S‘_Whether the
deceased had entered into a nika marriage ~w1th the respondent}
Ayeshabai. This was keenly dlsputed “the case “of the appels-
lants being that at the alleged marriage ceremony the deceased ‘

‘had been personated.  On this pure ‘question of - fact’ ‘there
- are’ concurrent _]udgments in favcur of ‘the ‘respondents ; andj;

accordmgly their Lordships have not been invited to réconsider -
its merits. - The appellants confined their argument  to’ four?,

;matters, the ﬁrst of Whlch ls, in truth, 1nseparable from the_;
. 'merlts ST e :

‘LAt the trlal it was proved that the deceased had executed

,'-fi,a w111 after the alleged marriage, and in it there was no mentlon; :
' made of either of the respondents. - So far as it goes,~ this is an"
. item of evidence against the marriage havmrr taken - place but

ab best it is only an item more or less cogent, and’ its: cogency

- - must depend on whether the circumstances of the marriage made ¥
* it natural that the wife ‘should be an object ‘of the. husband’ -

testamentary bounty snd improbable ' that he" should ha.ve left 3

her to depend on her legal right to maintenance. ‘In’ the present :
o mstance the Courts below ha.ve thought that the exrcumstances .
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. of thls marriage made it not unlikely that the testator should tmke |

"‘x;v,thel tter course, It is obvious ‘ot only that this is a very

::tenable view of the question, taken by 1tse1f but also that the
- point raised by the appellants could only be made anybhmg of -

= by weighing it in relation to the whole evidence on which the

. Courts ‘below have concurrently preferred - the respondents _

- contentlon

2. A draft of the will, also containing “no mentlon of the

‘r"respondents, was tendered in evidence, apparently ‘as of itself
- furnishing s1mlla,r evidenceé to that .affdrded by the will. This
- draft however, was written not by the testator but by another

person and in their Lordships’ judgment it was rightly rejected. |

: ThlS was not a written statement made by the deceased.

8. At the trial, questions were put and disallowed, which went
' to show that Ayeshabal had been unchaste after the death of her -

* husband and had thus (as- the appellants contended) disentitled
heraelf to maintenance. . On the record as it stood, the appella,an
. had neither avermtnt nor issue of such unchastity, and all that

' they could point to was their denial that the plaintiffs” were

~entitled to’ maintenance, and the fifth issue, whether “tho -

plaintiffs are “entitled in any event to maintenance or marriage

_expenses.”” It is manifest that those general words, equally

applicable to mother and child, are entirely unsuitable for the
_statement of the specific fact of incontinence on the part of the
" mother, and the words of the fifth issue are in fact an echo of the
v plamtlffs own pleading, '
.The appellants sought to better their posltlon by applymg for

’ lea,ve formally to raise the issue whether, in the event of the |
- plaintiff Ayeshabai being e titled to maintenance from  the.

- date of the deceased’s death, she has not forfeited such right by
* unchastity ; and, on this application being refused, the appellants
applied for leave to file'a supplemental written statement raising
the question of unchastity. Both applications were refused. Both

" were made after the plaintiffs’ case was closed. It appears to their

'Lordships that it was out of the question that, after the plaintiffs’
~case was closed, this new averment should be made, necessitating
.88 it did the opening up of the whole case, without any sugges-

ftlon that the facts rehed on had newly come to the kndwledge .
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f°f the appellants and had before been e‘zcusably unkuown to

them. -

" The proposal that thls matter should now be re-oponed is the' '
more unreasonable as the decree appealed avamst contains a dum
casta clause, S - e

4., The only other pomt was as to the amount of ahment
No cause whatever has been shown for interfering. -with the: -
careful decision 1mmed1ately under review, Whlch modlﬁed the

. decree of the Judge of first instance.

Their L01dsh1p3uw1ll humbly advise  His Ma]esty that the;,

| ‘appeal ought to ‘be d1sm1bsed The appellants musb pay the
. costs of the appevd . ‘ v

Appeal dzsmme]

SOhCIbOI‘b for the appellants—-—-Messrs. Payne and Lattey =
Sohcltors for the respondentSe--Messrs. 7. L Wm’son & 00.

)

PRIVY COUNOIL

- VERABHAI AJUBHAI AND OTHERS (PLAINTIFFS) v BAI HIRABA .

AND OTHERS (DEI'ENDANTS)

- Hindu Law——Adoptwn—Chudasama Gameti, Gamsms-—C’ustom prohzbztmg'

E adaptwn—-Ejfect on adoption of the natmal son hzwmg survwed his fatﬁﬁr
cmd attained ceremonial competence. - SEAT

A" enstom’ alleged 1o exist in the Hindu- caste of Chuda.sama Gra.meh Grarasxas

i plolnbltmg adoption’ was held to be not proved.

~A: member of that- caste died in 1887 leaving a w1dow and a soln, Who dled in

1889 between -fiftoen and sixteon years osage and unmarried. In 1891 the
8 wuiow adopted a son t6 her husband. —

- Held, that the adoption was valid. e S
"It was contended that the adophon was invalid on. the «rround that the

. natural son had survived his father and lived to attain ceromonial competence.

*Both; the Courts below found that he. was a minor and unmalnad when lxe

Held, that as there appeared to be o ﬁxed age at whxch a Hmdu boy was

" supposed to have attalned ceremonial competence, and as there Was no proof in .

* ®Preseat: Loup. MACNAGHTEN; Lorp Lm»mr, Sm Ammnw Sconm:, and &c. N
» bm ARTHUR WILSON. L ¥
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