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Bgf'ore "M, Justzce“Batty and M'o Justwe Aston

1902, ;. SHARFUDIN VALAD TAJUDIN AND OTHERS, HEIRS OF THE- DECEASED
.~ December 23. " *. TAJUDIN -(0R1GINAL PLAINTIFF), APPELLANT, . GOVIND BHIKAJI
e = BA‘DE AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS *

Regwtratwn Aet £ III of 1877), séctions 17 and: 50—-Regzsiratwn—O’onsiruc- )
tive notice—DPossession—ITidence Act (I of 1872), section 90 -—Documeﬂts
'j thir ty g/em's old—Prope') cmtodg—-—Preszvmptzon. ,

A re'*xs tered document contained a recital of unremstexed mcumbmnccs, .
- and & question baving arisen as to whebher the rccml of tho unreglstele(l
mcumbrances amounted to notice, y “ : :

Held, that regls’sratlon isab. most constructwe notwe a.nd the doetrme of ‘

" constructive notice cannot bo 50’ extended as to cover - unreo'lstex ed doeumeuts
= under which the holders of registered docaments’ demve title,

 The ‘defendants further relied on their being in actml possession. ‘

- Held, that possession amounts to notice of ‘such title as the person in
pos%esswn may- have, and any other person who takos a mortgage” ot othier
chaxge upon, or purchases, immoveable property without z\scerbammg ths" naﬁme .
- of the claim of the person in. possessxon, does so at his own risk. . e v

The general consensus of opinion of all the Hwh Courts in Indm. is thfv.b
possessxon is at least very cogent evidence of notice which &' purchaser oannot, -
with safety, dlsreomd and that section 50 of the Registration Act (LTI of’ 1877)

* does not doaway with the effeot of notice in favour of the 1e°‘1sttat10n to- whxch
ecavleris paribus it gives proference. ¢

g
S

Per Batty; J.—Section 90 of the Evidence Act (I of 1872) admxts a presump-
tlon of the genuineness of documents purporting to be thirty years old, if
- produced from custody proved o have had a legitimate. origin or an® or1g1n

the legitimacy of which the circumstances of the case rénder probable 6 is
10t necessary that the documents should be found in the ‘best and mosé proper.
place of deposit. The section read with the explanation seems to: insist only on

C 4 satxsfactory account of the omgm of the custody and not on the hxstory of its
g continugnes.’ ‘

" Peridston, —Seotmn 90 of the Evidence Act 1equ1res that a, document
must be produced from the proper custody. ’

. SECOND appeal frOm the decision of F K. Boyd Ass1stant

J udge of Ratndgiri,” amending the decree of Rdo Sabeb G. D
Deshmukh Subordmate J udo«e of Daipoh.

* Second Appeal No. 86 of 1902,
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Sult for redemptlon The property in. dlspute omcrmal]y be— N

’{longed to.one Bhaudin Mukadam the orandfather of dezendanb 1
’ Bhlkya alias - Mahmad  Ismail valad+ Sa,laudm. On;-the. lzth
- December, 1887, Bhaudin mortgaged the pmperty for Rs.B45- 12-37 -
to. B&pujr Chlntaman Bade, the grandfather of deféndanits.2-5' anid.

“:paternal uncle of deféndant 6. The plaintiff : subsequently purn 2

‘chased’the equity of redemption from defendant 1 by a déed; of

asmgnment dated the 8rd Decembe1 1897.- The consademtlon ior :

lf;the ‘assignment was Rs. 645-12-8, the mmtgaﬂe -debt due to
fBapqu Chintaman Bade, and Rs. 50 paid in- cash. On the
‘strength of the deed of assignment the plaintiff brou(rht the
f‘presenb redemption suit alleging. that defendants 7-10 were
. _]omed because they were in possession of the property.
“Defendant 1 denied having passed the assignment to the
iplamtﬂf He contended that the plaintiff had. fabricated the
‘assignment and that ‘he alone had the right to redeem Bade s
mortvade o : : : v
: Defend‘mts 26, who ‘were members of a joint family, admlbted
:the mortgage relled on in the plaint and contended that the son’
~of the original mortgagor had made a further charge upon the .,
property, that defendant 2 made repairs to the property at his
-own cost and paid Government assessment, that their rights,asz

s‘mortf’ragees were sold to’ defendants ’ 10 and- that »the plarntlvff;‘

was aware of the sale.

9>

#458
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. Defendants 7-10- answered that they had purchasea the pro-«f :

perty in suit from defendant 2 for Rs. 1,275 under a sale-deed °

dated the 12th Apul 1893, that the transaction was effected
bhrouo'h pla,lntxff that the plaintif’s assignment was colourable,
that defendant 1 had no right to make the assignment, that the
original mortgagor’s sons and daughters had passed other money

-

bonds to the mortgagee Bade, that they had improved the lands_ -

at considerable cosb amounting to Rs. 1,225, and that the total ™

money due to them on the mortgage was Rs. 2,600 which ought,

‘to be paid to them.
" At the trial the followfnor issues were framed :

1. Whother or not the pla.mtlﬁ’s a.sswnment is proved? R
2 If not, whether or not the plainsiff has a right to bring this suit? -

Govmn. -
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3. What amoutit is due on t]le.,; mortoage sought to be redeemed mcludlng
cost of repairing and-improving the property and the payment of dast (assess :

- ment) thereon by Bade?. - .

4. If redemption isto be allowed on what t‘&”ms can it be a]lowed ?
- 6. To what relief, if any,tis thd” plamtlff entitled ?

v 'l‘he Subordmate J udge found on the eVLdence that the plamtxﬁ"s
'assxgnmenb was not proved.  He therefore dismissed the smb,
without recording findings on.the other issues, . , :

On appeal by the plaintiff, Réo" Bahsdur Vaman M Bodas,
First Class Subordinate Judge of Ratndgiri with appellate powers,

-found that -the plamtlﬁ’s as51gnment (thlblt No. 78) was satis-

factorily proved and that he was entitled to redeem the mortora,o’e
in question, The Judge, therefore, reversed the decree andr_ :
remanded the case for hndmws on other 1ssues and & fresh
decision according to law. - e T

+~- On the remand the Subordmate J udge found that the plamtzﬁ"’

assignment was proved, that the plaintiff had a right to bring
the suit, that Rs.-1,130-12-3 were due on-account of the mortgage
-sought to be redeemed the costs of repairs and the ‘payment

. of dast (assessment) on the lands being not proved, and * that i
~on payment -of Rs. 1,180-12-8 within six -months from 'the’’

date of the decision (30th October, 1900) to defendants 7- 10 the

"‘:plamhﬁ' could redeem the property in suit from the “mortgage- )

and récover its possession from the defendants, The followmg
are extracis from the Subordmai;e J udges Jjudgment : :

<+ The plaint has alleged that this property orlglna,lly belonged to Bhaudm valad
Kutubndin Mukadam, the grandfather of defendant No. 1, Bhikya alias Mah- :
‘mad Ismail valad Salaudin Mukadam ; that Bhaudm the said grandfather of

. @efendant No, 1, mortgaged the said property with Bapuji Chintaman Bade,
- the grandfather of defendants Nos. 2 to 5 and paternal uncle of defendant N. 0. 6, .
. for R, 645-12-3 on the 17th December, 1837. The plamtlﬁ subsequently on

the 3rd day of December, 1897, puxchased the said property from defendant

~No. 1, Bhikya, by a desd of assignment (Exhibit No. 78) for Rs. 695-12-3.

- The defendants have produced four mortgage-bonds (Exhibits Nos." 56, 57,,

: 58 and 59) - relating - to- the plaint property. . The first mortgage-bond is
Exhibit No, 56, and that subsequently the mortgagor :contvacted a: further -

., debt of Rs.242-8-0 on ' the said mortgage, agreeing to pay th1s further deb!;~
g be: ore redeeming the first mortgage (Exhibit No. 56)

. Witness No. 61 has- proved the mortgage- -bonds Exlublts ‘\Tos. o7 58 and
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, Defenda,nt No. 2 in his’ examination (No 60) adnnts all these morto'ages,
- mmely, Exhibits Nos. 66, 57, 58and 9. , - .- . s
" The plaintiff therefore is bound to pay all these mox‘tgaves before he can

Aredeem the plamt property. Whlch was mortgaged with Bapuji- Chmhman.'

Bade. - The first mortgage is for Rs. 645-12- 3 ‘and "the “subsequent mortgages
(Exlnblts Nos. 57, 68 and 59) are for Rs. 243- 8-0. Thers is an agreement to
. pay interest or this subsequent sum advanced on the Secunt;y of thé original
mortgage. The mortgaged property has been in the possession and enjoyment

- of the mortgagee. from the date of the original mortgage.  The mortgagee has

1o accounts to show the profits. - The plaintiff has not also proved the profits.
The plaintiff therefore is bound to pay interest &s stipulated in the mortgages .
bonds (Exhibits Nos. 57, 58 and 59). The rule of ddmdupat applies to mort- "

gages and according to that rale the interest a,mounts equal to the prmcxpaf :

sum, namely, Rs, 242 8-0, - : ~: :
" The amount of - subsequent’ mortgages, therefore;. with interest amounts to

Rs. 485, to which; if the ‘Lmount of the original mortgage, namely, Re. 645-12-3,
be added, the total sum of the whole mortgage money amounts to Rs. 1,130-12-3,.
which the plaintiff, under the- circumstances : discussed above, is bound to pay,..

to the mo1t0agee before he can redeem the plamt property from mortgage.

- Both the parties having preferred. cross appeals the Ass1stant
J udge amended the decree in the following terms : '

T amend the decree of the lower Court, and direst that plaintiff do pay
to defendarits 7-10 the sum of Rs; 1,838-5-10 within six months from the date
of this decree (17th September, 1901), together with further interest at 8 per
cent. on. Rg. 242-8-0 from date of suit to date of payment or expiration of the:

above six months, and redeem the plaint property from mortgage and. recover

possession of the same from defendants 7-10. Plaintiff : to bear costs of both.

appeals and in the lower Comt: In’ default of pa.yment as above, pla,mtlﬁ"’ :

right to 1odemptlon sha,ll be’ foreclosed -

The followmg are the material ez.tlacbs from the Judge s

. Judgment

' The original mortvaae of 1837 is Exhlblt No 56 and is adm1tted on elther
side, The termslaid down are that profits are to be enjoyed by the mortgagee in

lieu of interest. Exhibits Nos, 57-59 are produced by defendant 2 on behalf of - _
. defendants 7-10, against whom alone, as will be seen later, the present claim .
lies.. These are money honds creating further charges on the moxtgaged pro-.

perty, dated March 1864, February 1865, and March 1866, and passed by

defendant 1’s father Salaudin and by a daughter of the original mortgagor,.: )
defendant 1’s grandfather, - The first is for Rs. 57-8-0, the second'for‘Rs. 95, .
“and the third for Bs, 90, The rate of interestis fixed inall three at 12 per .

cent. The total amount is Rs. 242-8:0. The loarned Subordinate Judge has
found these bonds to be proved and by application of ‘the ruleof démdupat
‘has fixed the amount now - payable thereon at Rs. 485, It is not agserted

485

19(2,
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t}nt any pay ment on- aceount of 1nterest has ever been made ’I‘hese bonds
constitute the only question xaised in the present appeals. . For with regard to
the claims on account of cost of improvements.and payment of . G‘rovemment
assessment, I agree with the estlmatmn of the evidenee and the dec1smn arnved
Plaintiff contends that these bonds are not genuine and ’chat two of them
(Exhibits 58 and 59) are not admissible for want of registration and - proper -
stamping. 'With regard to the first point, the learned: Vakil :for the plaintiff
has quoted Traslokia Nath Nundi v. Shurno Clhungonid) to show that the pre-
sumption laid down in section 90, Evidence Act, is permissive only—a point

. sufficiently obvious..  The threg bonds are produced by defendauts 2-6.and are

aver thirty years old.- Now defendants 2-6 are 1ep\esexitatwes of the -or 'glml‘ :

- mortgagee, Bapuji Chintaman Bade. On 12th April, 1893, they sold a.bsolute]y
their right, titls and interest in the mortgage to defendants 7-10 for Rs. 1,275.

This salo deed is Kxhibit 55 and is duly registered: - The following recital, inter
alia, is of interest: “We (i.e., defendants 2-6) hold this property in mortgaver .
from deceased Bhaudin under a mortgage bond -dated Shake 1759 (f.e; 1837),
and his' direct heirs have recoived more money from our ancestor and have pa,ssed

) sepamte documents on stamped paper.”  This is a clear allusxon to the ‘bonds
‘now in dispute and further accounts for the fact - that they are: produced by

defendants 2-6 and not by defendants 7- lQ The latter should,of course,
have taken the bonds into their own custody. But with.a clear allusion’ thereto’
in their bond (Exhibit 55), it is quite possibie that they thought this annecessary.
I therefore cannot hold that the eustody from which the bonds ‘were produoe(l
was 1mprope1

Tt is further objected that these bonds (Exh1b1ts 57 59) were " not produced

~ at the proper time. Defendant 1 is merely paaintiff’s assignor of the -equity.~

of redemption ; defendants 2.6 are merely vendors of defendants 7-10. Tt will
therefore be seen that only the latter haVe any particular concern in the case.

~.And they bad not got the bonds. They are also illiterate men of the lowest

ceste, while defendants 2-6 are educated Brahmins. The latter mustat the

_ time of Exhibit 55 have known perfectly well that Exhibits 57-59 ought to
“Pe handed over to their vendees, while these may very ea,sxly net have known this. .
It s sufﬁmently obvious, even With regard to a case like the ‘present, why they

~ were not handed over ; and prohable that the expenses incurred by défendants
~7-10 in the case include at any rate one item mnot altogether official.” Under

_these "circumstances I do not regard the time of producﬁon as very matérizil'

_Agam, Exhibit, 55 further recites : “ Besides this (é-e., the bonds mentloned), if

we make account of the whole the a.mount due will be very large, but 'wé: acceph

‘the above sum (i-¢., Rs. 1,275) and sell you all our mortgage rights.” ~The amount

"of the original mortgage of 1837 is Rs, 645-12-3 and the’ auangements being
< . profits in licw of interest, that mortc'age could at any time before the expiration’

of sxxty years fmm 17sh December, 1837, have been 1edeemed by payment of the

(1) (188s5) 11 Cal. 539,
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- oncrlrml 'a.'nmm4L only: It is therefore clear tlmt there were further chary g“s the
“-tight to which was sold under Exhibit 55, In the ‘face of the unsatisfactory

“evidence as tothe lmprovements, I cannot believe they were on that account. ~And -

plaintiff, very naturally, does not assert this. The only other explanation possible

- i that the further charges consist of these money bonds now disputed.’. I

-theréfore do not hesitate in finding them pmved

-~The second part of plaintiff’s contention in the matter of these bonds must .

1902,

SHARFUDIN

now be examined. - Exhibit 58 undoubtedly requues registiation, in. that ic

~ extends the period of redemption by twenty-five years (vide section 13 of Act XVI
of 1864 which was then in force). But the only effect of the want of registration - .

is thiat the redemption period cannot be extended.  This is perfectly clear from
the vuling in Lackmipat Singh Dugar v. Khairat Ali () followed in Mono-

: ‘mothonath Day v. Sreenath Glhose.?) And there isno question of its being .

- used for that purpose in the present case. = % * e L

. The only question remaining is the amount now payable on the money bonds
(Exhibits 57- -59). The principal of these three bonds amonnts to Rs. 242-8-0.
The lower Court is wrong in applying the rule of dafm.dupa,t The ‘original
mortgagor in this case was Bhaudin valad Kutubudin ‘Mukadam, s Mahomedan,
His heir, defendant 1, is also a Mahomedan, and so is his assignee, present

plaintiff.  In Harilal Girdharlal v. Nagar Jeyram )it is clearly laid down’ ;

that the rule of dumdupat does 10t apply to transactions to which a Maho-

medan is a party ; vide also Dawood Durvesh v. Vullubhdas ) and Ali Saheb

v. Shabji. (51 have -calevlated the sum due upon these lands to amoint to

Rs. 212-8:0 principal + Rs. 950-1-7 interest due up to date of suit at 12 per -

cent. which is the rate namnd in the bonds ; in all Rs. 1,192-9-7. To this must-

“be adde% the principal amount of the original mortgage, Rs. 645-12-3. .

/ The plaintiff preferred a second appeal, and as he died pendmg
the second appeal his heirs wsre brought on the 1ecord ;

Narayan V. Gokhale for the appellant (plmntlﬂ') —We sued:

_for redemption and we have been ordered to redeem on. payment - .

of the original mortgage debt due under the principal bond as.
well as the sums due under the unregistered money bonds, -

Exhibits 57, 58 and 59. We contend that the liability of dis-

charging the debts due under the other three bonds was Wroncrly

placed on us. In the first place, these bonds did not come from’ -
. proper custody. Under section 90 of the Evidence Act, documents - -
more than thirty years old may be presumea to be genuine, but -

‘that plesumptmn does not dlspense with the- necessxty of theu‘» ’

) (1869) 4, B. L.R 18 12 Cal. = @ (1895) P. J.p 304 5 21 Bom 38
W, R, (F. B.) 11, R (4) (1893) 18 Bom. 227. .
@) (1873) 20 W. R. 207, -0 7o T @ (1395)P J.p.862; 21 Bom 85-

7
_ GoviNp, - ;
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,f‘(:01ning from proper custody. It does not requ]re that suchvf'
- documents should be formally prove_d but it is necessary “that
- there must be some proof in their support. Further, one of the -

bonds (Exhibit 59) purports to have been executed by'a female :
named Fatma. She has merely put her mark. ’l‘h_ei‘e is-no. -
evidence to show that she was in any way connected with the
“mortgagor’s family or that she had any right to further encumber -

the mortgaged property.

- Our next contention is that these bonds requlred reglstra.txon -
and being unregistered are inadmissible in evidence. * Under each
of the said bonds, which stlpulate that the amount secmed in
each shall be paid at the time "of redemptlon of the mortgage, ’
the equity of redemption is worth more than one hundred rupees,
‘and therefore they ought to have been realstered One, of the -
“bonds, namely, Exhibit 58, even postpones the equlty of redemp- -
“tion for twenty-ﬁve years, Such bonds’ requxre registration: -
Vztﬁal Krishna v. Shaik Mugut D, Gopal Malkipat v, Ganpatrao.®
The said bonds being unreo"l.stered they cannot have prlorlty,

i “over our registered sale deed under sectlon 50 of the Remstratlon

Acﬁ. ‘ e
8. R. Bakhle for the respondent '—Thls pomt was not ralsed'
“in the lower Courts nor was it taken in the_memorandu_m of the

~second-appeal,” It is now urge& for the ﬁrst time,:"td W}‘liCh’\ffe'/

obJecf,] . i T g . ; shE T
The ' point is purely cne of law, and such pomts can be ralsed'
“in second appeal : Giriapa v. Nmyapa ® 5 Nagesh v. Guruiao®
“We are bond fide purchasers for value, having ‘no notice of the )
unreglstered incumbrances, which were merely- passmrrly men-.
‘tioned in the defendants’ sale deed. Registration s merely” a
“constructive notice of the registered document, but it cannot be 'v
“gaid  that the registration of a document operates also as a

instruments. recited
“therein : Chumlalv Ramckandm(°) ; Lachman Das v, Dip Chand® ;-

= szgaram G/zose V.. Kalapodo G/zose( 5 Shivram v. Szzya(s) Kamzﬁ- 7

o (1853 £, 3, . 54 9 (1896) 22 Bom, 213, ¢ -
©(2) (1893) P, J.-p. 95. 16 (1880) 2 AlL ‘851, e
(3) (1832) 17 Bom, 100, = - 7) (1885) 11 Cal, 661, < <~ -
(4) (1892) 17 Bom, 303, (9 (1888) 13 Bow, 229, 1.0,
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‘]mr V. Joshz(l) " Bapuji B’alal v. Satyabﬁamabm(z) Rajafdm'fv.”;

,»Kms/maeamzx*’ : I’atman v, Harland® -~

Sadas/zw R, Bak/zle (for Daji A, Khare) for the respondents'

(defendants) mThc question with respect to the proper custody
*of the bonds cannot be entertained in second appeal. * The Judge
-has found on the evidence that the custody was proper.-” That
~ being so, it becomes a question of fact, and the Court in second
appeal cannot question that ﬁndmg e

‘As to Bxhibit 59, it is now too late to questlon Fatma’s rlght .

. fto encumber the property. In the lower Courts the case was
argued on the assumption that she had the rxght to do so.

On the point of registration, we submit that the bonds do nob

create a new incumbrance and therefore. they are admlsmble,

~_though unregistered. The’ first bond is dated 1864, that is, before
-any Registration Act was passed, therefore it did not require .

* registration, though the debtor has thereby undertaken the

liability to pay the whole debt. The subsequent bonds also -

contain the same stlpulamon as to the payment of the debt, but
they do not create any fresh charge, the Iiability for the payment
of the debt having been already undertaken.

- With respect to the question of pr1or1ty under sectlon 50 of the

Regxstlatxon Act, we submit that the question was not-raised .in

~the Courts below. If it hgd been raised there, we would have .
- clearly shown by reference to the positive evidence in the case '
~that the plaintiff had actual notice of our claim. The question ' -

of notice by registration of a document cannot arise when' the

person concerned has actual notice. We as “well as our prede-_
" cessor have been all along in actual possession of the property.

Our actual possession was sufficient notice to put the plaintiff on

his ‘guard when he effected the purchase. It is for the: plaintiff
to prove that he had no knowledge of our claim and that he. had - |
made inquiry, There is nothing in the case ‘to show that

‘ he did so.
GoMale in 1eply

(1) (1881)sBom ‘442, ¢ (3) (1892) 16 Mad., 301.°
- (3 (1887) 6 Bom. 400, - «uwmnymxnaﬁ
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" Barry, J :—In thls case the plalntlﬁ' as purchaser of the equlty .
of redemption, sued to redeem and recover possession “of certain
{hikdns originally mortgaged with possession by thefplaintiff’é :
vendors to the ancestors of defendants 2- 6' who, on 12th_ April, -
1893, had by Exhibit- 55 transferred then rwhts to defendants
7-10 for Rs. 1,275,

The defendants contended that plzuntlff could not recover
possession without redeeming three bonds (Exhibits 54, 58 and
59) as well as the original mortgage of 1837 (Exhibit 56)." The

. Court of first instance and the lower Appellate Court held that
~ this contentlon was correct, but while the Court first mentioned.
~ limited the - interest payable by app]ymcr the rule of dmndupat

the lower * ‘Appellate Court decided that full interest on the three

. bonds was payable by plaintiff at the rates in those bonds spem—,
2 fied. Exhibit 55, the registered instrument’ Whereby defendants g
_2-6 transferred their rights to defendants 7-10, recnbed that

the property in question was held in mortgage from one Bhaudm
vnder the mortgage bond of 1837 (Lxhlblb 56), and added thatj

“ Bhaudin’s " direct heirs had recewed more moneys from -the
“original mortgagee and passed separate documents “on - qtamped

paper; and that if accounts were taken of the whole - thenamount_

~would be very‘lerge, but that Rs. 1,275 had been ‘aceepted by'lthe
- original . mortgagees from defendants 7-10 and that in con-

sideration of that sum all the mortmwed 11orhi;s were aecozdmcrly -
~sold to defendants 7- 10, SR

- The original mortgage deed of 1837 (Exhlblt 56) was for ‘
Rs. 645-12- 3, and possessmn was given thereunder “to™ the,

- mortgagees, profits’ being taken by them in lieu of “interest.

This mortgage deed (Exhibit 56) is stated by the lower Appella,be;
Court to be admitted by all parties as the mortgage veferred

. toin the document (Exhibit 55)- which tlansferred the orwmal

mortgagee’s rights to defendants 7-10, SR
- The later documents (Exhibits 57, 58 and 59) Were not spec1«
ﬁcally described in the defendants’ assignment. ~ They were nob

" handed over by the original mortgagees’ to the defendants .,-10 .
_-either at date of Exhibit 55 or at any time before suib ; ‘nor
- were they specifically deseribed in the written statements’ put in -
~ for the defence. The written statement of defendant 2 refers only
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“? ,to 2 fmther charge on the mortcraged pxoperty made by the son of -

,_’ﬁthe original ‘mortgagor ; while defendants 7-10 in. their joint

- written statement alleged that the original mortgagor’s sons and "

' 'daaghters had passed other money bonds to Bade, the original

" mortgagee. These Exhibits 57 to 59 were not produced by ;

-~ defendants 7-10, but by the defendants 2.6.

Eshibit 57 purports to have been executed in March 1864 by _
one Salaudln, son of the original mortgagor, for Rs. 57-8-0. It :
is unregistered. Tt recites the fact thut the mortgage of 1837
_for Rs, 645.12-8 (Exhibit 56) had beef executed by the obhoroL s .
~ father and purports to confirm ib by an undertaking to pay the -
-amount thereof together with. the sum of Rs, 57-8-0,  which is -

stated to have been advanced on the same security, and with

interest on the Rs. 57-8-0 at 12 per cent. per annum, Exhihit 58

_,purport,s to. have been executed by the said Salaudm for

‘Rs. 95 “advanced op the same security ” in February, 865,

~ ‘contains recitals and undertakings similar to those in Exhibit 57

* with. regard to.the mortgage of 1837, and adds, «1 will not‘_

interfere Wlth the land for twenty-five years.”

- Exhibit 59 purports to have been executed in March 1866 by‘ —

_-one Fatma Bibi, the daughter-in-law of the original mortgador,

for Rs, 90 as a charge on the same land; bearing interest at’

"Rs. 18 per cent., and to refer to and confirm Exhibits 56 and 58

~ All these three documents purporting -to be more than thirty
years old, the question arost whether they were admlbmble as.

produced £ from proper custody. -

‘For the appellants it is contended that these Exhibits 57 to ;

59 required more proof than had been adduced, and could not be. "
" accepted merely on the ground of their alleged antiquity and of
“their production: by defendants 2-8 ; that section 90 of ffhé -

Indian Evidence Act, 1872, was therefore inapplicable to them, "
 and that under the ruling in Uggrakant Chowdhry v. Hurro C/mnder :
Shickdar,® Exhibit §9 at least required proof -of execution by
the person Fatma, whose mark. alone purports to. have beenv '

' afﬁxed thereto, and further that all the three documents, as
purporting. to extend the interests created by Exhibit 56, were

corapulsorily registrable and inadmissible for want of registration,”

(D) (1880) 6 Cal. 209,
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and in any case were 1neffectual by rason. of sectlon 50 of the Lo
Registration Act, 1877, ‘as against the registered: deed. under-
“ which the plaintiff claims, and that pla1nt1ff as-a bond f Je-

purchaser without notice could not be affected thereby. ' o

. In support of the first of these contentions, viz.,, that the docu-'
ments were not sufficiently proved by evidence  of: production - -
from. proper custody, the rulings in Mussamut Phool Bibeo-v..
Goor Surun Doss® and  Mussamut  Fureedoonnissa v.  Ram

- Onogra Singh® were cited for the appellants, The first of these -
~ decisions was passed only a few days after the present Evidenco
Act of 1872 came into force, makes no reference tothat enact-

ment and refers to the rule relating to ancient documents as one
of English Law to be applied subject to conditions and precau-

- tions' which are siiggested in English text books, >s'uch as Pitt

Taylor and Phillips, and which have not been embodied in Section

90 of the modern Indian Evidence Act.” The later ruling pract1-7 '

cally accepts as sufficient the test required by section 90 of the

E Indian Evidence Act, which, however, is not there cited. =<' % «

“Now, the section itself admits a presumption of the geuumeness_ :
of docurnents purporting to be thirty years old, if produced from -

custody proved to have had a légitimate origin or an origin the legi- .
‘timacy of which the circumstances of the case render probable (mdei

explanation to section 90). = It is not neceéséry that the document
should be found in the best and most proper-place of deposit

- (Bishop of Meathv. Marquis of Winchester ®), and the section read
. with the explanation attached thereto seems : to insist: “only‘on a-
- satisfactory account of the origin of the: cusbody and not on tho

history of its continuance, Possibly the origin of the custody was -

- aloneregarded as material, because it is intelligible that ancient
" documents may be overlooked and left undisturbed notwithz

. standing & transfer of old; or creation of new; interests. ~In the
- present instance, it is true, Exhibits 57, 58 and ‘59 were not

. mere links in the chain of title, but the basis of rights alleged to-

have been transferred, and it- mlght have been expected that they
would have been handed over at the transfer of the ‘mortgagée’s
rwhts But the mrcumstance that they were not so- handed over '

@87 18 Cal, W. R.485, O (18;3)210a] “ R. 20 -
@ (1836)3Bmg- N, C. 183 PP- 201, 202, ’ ,
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raﬁ'ects Tather the hlstory of the subsequent transactmns than the ‘
" probabilities as to the origin of the custody. The question of proper -

“custody. isno doubt one which would in England be left to the

f;, Judge'and not to the j jury Pitt Taylox on Evidence," -section 22.
f,v»'But this does not prevent the question from being one entzrely ’
dependent upon findings of fact, for, as stated by Pitt Taylor (p. 87)
% the question of admissibility must be exclusively decided by the
- Judge, however complicated the circumstances may be, and .
~though it may be necessary to weigh the conflicting testimony of -
. numergus witnesses in order to arrive at a just conclusion.”
* Whether it were credible or not that the documents in question
~were originally left in the custody of the mortgagee in whose -

“favour they were executed appears to me to be as much a question

Cof fact as the question whether they were executed by the alleged

: obllgors or not, and even if it were a question of law, it would, I

. think, be impossible to hold that the origin of the mortgagees’ cus-
- tody was not both legitimate and plobable The further question
~whether the alleged subsequent history of those documents was
‘sufficient to throw suspicion on their authenticity and rebut any-

* presumption arising under section 90 was, 1 think, undoubtedly
* one of fact with Whlch it isimpossible to interfere on second appeal

regard bemO‘ had to the decision of the Prxvy Councxl in Durga.

Cﬁowclluam Y. Jewa/zw Singh  Chowdkri.qy In these circumn- ’
_stances, I think, there is no alternative but t& accept the ﬁndmcr_
“of the lower Appellate Court‘that these Exhibits 57 to §9 were -

produced from custody which is propel within the meaning of

section 90 of the Evidence Act, and that they were duly executed g
. by the persons by whom they purport to have been executed,

- The objection that Exhibit 59 bears only ‘the mark of the alleged

-

obligor appears to have no weight in face of the concludmg :
‘words of the section, for it is not contended that the document . -
" does not purport to have been "ex'eeuted by the person’ whose
mark it purpofts to bear, ahd this, in the case of a document

falhng under section90, is sufficient, although had - it been.

- necessary to prove execution, it would have been necessary to»_ )

prove the identity of the executing party.-

The queeblon Whether Fatma, who purpofts to have executed :

) (1890) 18 Call 23 -
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Exhibit 59 was competent t0 create'a charae upon the property
to be affected thereby, does not-appear to- have been spemﬁcaﬂy
raised in the memorandum of this appeal or in the lower: Appellate

- Court or even in the Court of first mstance and should not
VI think, be entertained now. et s

" Next, it is contended that none of the documents in questlon
are admissible, as they were all compulsorily registrable, *
So far-as Exhibit 57 is concerned this contention must neces—é

- sarily fail, inasmuch as it purports to have been -executed in

March, 1861, and the Registration Act XVI of 1864 did not come -
into operation in this tleSIdency (mm’e secblon 71) unbxl lsb

* January, 1865.

The other two documents, Ez}nblts 58 and 59 bemg respect-

" ively dated February, 1865, and March, 1886, both come within-"

the operation of Act XVI of 1864 and, it is urged, are both com-
pulsorily registrable: under section 18 thereof, as'though ‘the -
consideration appearing on the face of the documents is in eachcase -

- under Rs. 100, each of them. undertakes. Hability for the’ prevmus

‘deed and provides for the redemption of  that mortgage for
Rs: 645, TIn-this connection appellants rely on thenunpubhsh'ed
case of Vithal Krishna-v. Shaik Mugut,V which distinguishes the

“case of an agreement undertaking a liability for a- mortgage ot~
- otherwise binding, from the case of a mere recital or declaration

of & fact such as in Sakharam Kmhna]z et al. v, Madmz Krzsh- ;

" maji®» was held not to render remstratlon necessary. - ’1‘he case of~
o Gopal Makipat Pangaokairv. Ganpatrav® was further relied on as -
- showing that Exhibit 58, which postpones the date -at which the

original mortgage of 1837 should be redeemable, limited the equity

of redemption under that mortgage, and therefore required to be

registered, and bemg unregistered could not affect the- equlty
of redemption. ~As to the first of these cases (Sakkaram Krishuajs -

. voMadan Krishnaji), it is to be noted that the mortgages therein

related to lands that were  wakf and Were not:. effected ior

musjid repairs, so that it was admitted, under these" circum=’

stances, the mortgages could not be supported acalnst the religious -

‘endowments.” And 1t was for thig reason that 1b Was souwht to

W (1883) P.J.p. 84, ' ® (1881) 5 Bm 232 - ) }
: mwlsga)pJp,g,; 2 s
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‘.cha,rge the sons of the original mortwavor by the” agreement

1:en{;ered into by them subsequently in.an unregistered - writing -

“to pay. off the ‘mortgages, and it was also, endeavoured to use that - ¢
" agreement ‘as an estoppel thch would prevent -the : plaintiffs

- from pleading that they were" not “bound by the ﬁrst “Mort-"-

"gage. It was because the plaintiffs were .not, ‘ex concessis,

boiind by the first mortgage, -as it could: ot be -supported -

arramst the religious endowment, that it" ‘was necessary to

‘prove. the agreement against them, and for this purpose it :
was inadmissible in evidence inasmuch as it was not registered.”

But in the present instance there is no plea that 'the Elé,intiﬂ' :

is not bound by the first mortgage. He sues to redeem it and

has never disputed liability to pay. it- off.” The subsequent

documents, Exhibits 58 and 59, were not required as evidence
to prove that liability and are not inadmissible to establish”.
-the liability for the sums respectively secured by - -them, viz,,

Rs. 95 and Rs. 90.. They do not, thercfore; impose or- create,

or in any way affect, the undisputed ha,blhty for the mortgage ..

of 1887 which arises a/iunde, and are a mere declaration of the
fact of a liability which the plaintiff has throughout made no':

attempt to dispute. In the case of Gopal Mahipat v. Ganpatrar,®:

“cited above, the liability of the sons for their father’s mortgage:

was unq"urestion‘ed,- ‘but their -father’s agreement to pay off

a subsequent money bond for Rs. 175 before paying off the:

mort(rage was held inadmissible as an unregxstered .document.”
And. in holding it inadmissible the case of Narayan Govind v.-:
* Rawji Balwant (@ Was cited. A,reference to that last cited case -
shows that the reason for holding such subsequent document.::
inadmissible was that it had the effect of hmltlng the interest: :
of the mortgagor fo the extent of Rs. 100,.and therefore required: -
to be ‘registered.” This ground cannot apply to Exhibits 58
and’ 59, all of which limit the mortgagor’s interest to an extent -
‘less than. Rs. 100. These cases appear, therefore, inappli-:-
“cable for the purpose of showing that these documents. were:..
compulsorily. registrable. They did not operate to. impose :
liability for the mortgage of 1837, which liability : plalntlﬁ'_:_,

admlts Whlle he dlsputes the ex1stence of the agreements Whlch

m (1893) P.J.p 95. @ (1884) P Jo p- 2540

"
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' 'Jthlbxts 58 and_ 59 purport to ev1dence .And they do. not limit

the rights of redemption under the: moxbgaore of 1887 to the
extent of Rs. 100. It is possible that under the receng rulmgs‘~

“in Noakes v. Rice® and’ Jurrdh Timber v. Samuel @ the agrees .

ment in Exhibit 59 to postpone the time for: .redemptmn cof the
mortgage of 1837 for twenty-five years might have been regarded
as void on the ground that it clogged the equity of redemption.
But no such point has been taken and the time has long passed

- at ‘which it might have been taken. The ‘documents Exhibits

57, 58 and 59 all purport to be fresh charges on the. _same »
securlty, and are therefore otherwise free from such objection. -
The next point taken for appellant is that the prov1sx0ns of

" section 50 of the Reglstratlon Act, 1877, apply to these documents
Exhibits 57, 58 and 59, viz., that evelylemsbered docunfent of the

kinds mentioned. in clauses (a), (8), (¢) and (2) of sechon 17 ‘and

therefore Exhibit 56 “which falls- within ‘that descrlptlon shal‘lr_r
take effect as regards the property ‘comprised therein,. against -
_every unregistered document relating to the same property, and -
‘therefore as against such documents as E‘{hlblts 57, 58 and 59.

To th1s contention respondents objected: that it had. not been

‘raised in the Courts below -or in the ‘memorandum of appeal R
-in this Court. The objectxon is met by appellant  citing. the
- cases. of Giriapa v. Ningapa ® and Nagesh-v. Gururao® as the

‘new point is purely a question of law, arising on the findings of
the Courts below and not affect¢d by any. facts outside’ these
findings.  The point was, therefore, allowed to be,fullj{a,rgued.}
"And the wording of the section is so clear that the respondents
-were  unable seriously to contend ‘that its provisions -would "

~-nob- be fatal to their attempt to charge the property. with
- liability in respect of the -unregistered documents. (Exhibits 57,
-58 and 59) apart from the operation of the equitable doctrine
- of notice. This grave ground of objection, indeed, forms. the -
.really important matter of contest in this - appeal. <.-The

appellant contends that he' is a’ purchaser “bond, fide. without
notice, and on its being objected that Exhibit 55 is a registered
document conhammo a rec1ta1 of mcumblances, 1{: 1s urcred

@ (902 A C.24 . (4)(1802) 17 Bom. 100 Fen
2 (1902) 2 Ch. 479, . (9 (1892) 17 Bom, 303,117

- - N - -,
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';,for appellant that reaxstratlon is at most constructwe not1ce, '
" and’ t_hat’ the doctrine of constructive notice . cannot be so.
- extended: as to cover unrvegistered documents under which the -

holders of registered documents derwe title, and ‘Chunilal v.
- Ramchandra ® is mted as suthority. * In that case the plam(nﬁ‘b
- -weré out of possession and had purchased under a registered

~deed from a vendor whose title deed was -unregistered,-and .it i

'Was held that plaintiff and his grantors: were mere- strangers to
_ the land, unless they could rely on the unregistered ¢onveyance

“which could take no effect upon the préperty when brought into -
competition ‘with ‘the registered conveyance to:the defendant.
And - when it was argued that the defendant”had notice of the .,
‘unregistered document through the registered document, the

'Courb held that it would be pushan‘ the doctrine of constructive:
‘notice beyond all bounds to hold. that it is- notice of - the
. unregistered documents under which the holders -derived their
" title. If, then, in ‘this case the question Tests merely on the
;‘ édi;npetltlon between registered and unregistered documents, the
‘ruling in Chunilal v. Ramehandra ® would be decisive against the
defendants. Appellant velied also on Lachman Das v. Dip Chand,®
‘a Fall ‘Bench ruling of the Allahabad High Court, where the
plaintiff - sued. unsuccessfully to recovéer’ money by sale of pro-

-perties hypothccated on unregistered bonds against a defendant -

to whom the same property had been transferred by registered
~deed. - - The case of Gungaram @hose v. Kalipodo Ghose® also cited

for appellant, is' essentially to the. same effect.  Skivram v..
Saya,® Kanitkarv. Joski,® and Bapyji Balal v. Salyabhamnbai ©

“were also cited, but appear irrelevant. The appellant further
cites the case of Rgjuram v. Krishnasami® and the case thero

quoted of Patman v. Harlaad ® as authority for the position’
that constructive notice of .a deed is. construetwe notlce of its -

‘contents, provided the deed is.a deed relating to the title and
forming part of the chain of title.. The case of Patmanv.

i ]Iarlantl, howexer, on a ca.leful perusal appears to me in no’

@ (1896) 22 Bom, 213, o ® (1831)5Bom. 1“2

S @ (876 2AL8L . (©(1882)€Bom. 400,
(3) (1883) 11 Cal. 861 .7 ° - 7r - () (1892) 16.Mad, 301, o
. 4 (188313 Bom. 229, . - .. . O (1‘81) 17:Ch.Ds .553,.-11;) 357 358
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102, way to suppoxt the appellanb’s argument For that case rel&tes
~ Smamruswy  to the duty of a purchaser or lessee to look into the chainof his.
“govixn,  vendor’s or lessor’s title, and with special reference to the cases of .
' " Jones v. Smith ® and Oarier v. Williams ® appears to exonerate :.
the purchaser or lessee from the duty of enquiry as to a.document
of which he has constructive notice, only in cases where he might -
get a complete chain of title without any-notice of that document
‘where he wouid be justified in resting assured that it-could .
‘not affect him. But Jessel, M.R., was careful to.say, *“ that.
line of caseshas no bearing at all on a case where you know: "
the deed does affect the land.” TForreasons to be stated below, . -
‘however, the cases’ of Rajaram v. Krishnasami ® and Potman v. .
- Harland @ appear to me. to lay down no principle on. whlch
the plzuntlff in this ecase could be relieved from the. duty of ~
enquiry. The arguments for the appellant throughout assume . -
that the plaintiff was affected only by the constructive notice”
‘which might have been afforded by -Exhibit 55, the rchsteled~' -
" documents under which the defendants claimed, - Thus they.
rely  upon Door_;a Narain Sen v. Baney Madhub, ﬂ[oeoomdar,@k
which is a case in which the Court held that the cxrcumstahces;’
~ were not sufficient to fix the plaintiff with constructive motice or:.
.0 put him upon enquiry. And the case is spoken of aé f&l:in& o
~within the language of thé Privy Council in Bam C’oomar v. Mc-ii
. Queen® wherein the principle appropnate rested upon the equlbyi
~_that “ where oné man allows anotler to hold himself out as the -
- owner of an estate, and a third person purchases it, for value from -
the apparent owner, in the belief that he is the real owner, the
- man who so allows the other to hold himself out shall-not be
permitted to recover upon his secret title,” unless he can ‘show
“direct notice, constructive notice or circumstances puttlna the”:
~ purchaser on an enquiry. Ibis clear that such a case can have no
bearing in the present instance. -In the case .cited there. .Was no.
actual noblce, and thé vendors had been placed in'such a posnhon
~ as tobe the apparent owners, and it was- with reference to those
-cifcumstances, thab the Calcutta ‘High Oourb held that unlessv

M ssn) 1Hare 43 %7 ) (1881) 17 Ch. D, 30g,2pp 307 858,

T (s70) L.R. O Bq. 678,77 1 5 (1881) 7 Cal. 199,

(9 (1692) 16 Mad, 301, - . {1872) 11 Beng, L: R. 53 18 Cal
~.. - o T W.R.166,
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there is lefuI or fraudulent’ turning away from enqulry, the :
- doctrine of constructive notice would not~apply.. The case Re-
By ight’s Trusts ® was also: refeired to. That relates to a charge -

* without notice on a chose in action, and it appears that except

50 far as the actual notice was given, subsequent incumbrancers -
. cquld have no knowledge whatever of the existence of any prior’
_charge. In that case the charge was one on.a fund in the hands-

of ‘trustees, and notice was given only -of one of two charges
~ created in the same deed, that for the life policy being unmens’
 tioned, and that the express notice given implied-that no other
_charge was alleged. It is clear that the principles of that casé
'apply only to the duty of enquiry arising in cases where, apart’
~from. constructive notice, there is nothing to put the purchaser
.on enquiry. . In the present instance the appellant has put his

case as if there were nothing bub the constructive notice -

furnished by the registered deed of assignment to the defendants
~7-10 (Exhibit 55), and they rely, therefore, cn the-inadequacy

of such notice as an all-sufficient protection.” For this purpose -
‘they lay.stress on the ‘cases already cited of Chunilal v.-

RBamchandra @ and Rq]amm v. Krishnasami ® and on the ruling
i TInderdawan ~Pershad v. Gobind Lall Chowdhry Y where

approving Skan Mawn v. Madras Building Company ® it was
-held; notwithstanding ‘Bombay decisions, that mere registration -

-1 not notice within the meanma of section 81 of the Transfer of
Property Act such as to put on a purchaser responsibility for
‘abstention froui enquiry. ‘And if the present case rested only
-upon the question whether fxhibit 55 was constructive notice

of Exhibits 57, 58 and 59, T think that the authorities cited
on behalf of appellant would be apposite on the point whether -

the plaintiff was bouhd by the incidental reference to those
documents. .But the case does not rest theres  For, the defendants

W'ére‘admittedly in possession.. And it has- been_ held in a long -
series of cases in this Presidency thab possession is notice : see -
especmlly LakJLmandas v, Dasraf ) - Dzmdaya v. Cﬁenbasapm @

() (1856) 21 Beav. 430, . - ® (]896) 23 cdl 790,
® (189%) 22 Bom, 213, = . “(5) (1891) 15 Mad 28,
(3) (1892) 16 Mad. 801, - - ® (1850) 6 Bom. 168-,“_ T

(7‘ (18‘13)930111 ﬂ27
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Waman v. Dhomlzba,(l) Soblzagchmz[l Vi B/taw/mnd ® .Balm v,

Appa,®  Ganpat v. Khanduw,® Mancharji v. Kongscoo,“’ .Nageslz :
v. Balvantrav,® Manmal v. Daskrath.? g

- The case of Moreshwar Balkrishna v. Dattu,(s) 1('. may be,

noted, is not really opposed to this .principle, for the ratio
decidends there proceeded upon the fact that the plaintiff, the

prior unregistered mortgagee, was not- in‘actual possession and -
that his mortgagor was, and that persons subsequently dealmo ‘
wxbh the property had no. reason to suppose that he .was in
possession otherwise thaxl as owner. . But in the present instance
the mortgagee was in possession and apparently had been
continuously from 1837. And therefore the plaintiff had every
reason to suppose that there was an incumbrance on the property -
and. does not profess to have supposed that there was not.

“ Pocsessxon, according to the Full Beneh 1ulm(>“ in Lf:]vslmmndas

. Dasrat,® *““has been. deemed by: I&hndu and: Mahomedan‘
1aws as mtexpreted in this Presidency, -to amount to mnotice. of -

- such title. as. the person in possession may have, and any other

person who takes a mortgage or other charge upon, or purchases,
immoveable property, without ascertaining the nature . of the
claim of him in possession, does so ab his own- risk. - This is so-

~in Enrrland also. See Dandels v, Davison @ and the other cases

in which its: authorlty has been recognised, collecbed in, SuOJen s

- Vendors .and Purchasers (page: 1053, edition 11th) and 2 Whlte

. ‘and Tudor’s Leading Cases in Equity, page 61 et 8697 Thla*

prmmple is quite distinet from that which. was adopted m the -
same.case, on the authority of American cases, as to remsbra,tlon
being in itself notice to subsequent purchasers and mortva.(rees,
and appears from note 2 on page 188 of the Full Bg:nch judgment
to be based on the remark of Wigram, V.C., in Joxes v. Smith

- that “ possession is primd facis evidence of a seisin-in fee™ In the

_passage preceding that remark the Vice-Chancellor- stated as a
proposition which he did not dispute, “that if a person. purchases :

CQ) (1879) 4 Boma 12607 " @ (1372) 9 Bom. H.C, Rep, 151 fin,
-(2) 1188.) 6 Bom, 193 at p, 291, . (D Ibidp, 14T -
(3) (1872) 9 Bom, H, C. Lep, 2L, - ®) {1888) 12 Bom, 569

(4 (1867) 4 Bom. H, C Rep 69 (a,c) .~ ) (1880) & Bom.. 168
) (1869; 6 Bom. H. C.Rep. 592t p, 62, ~ (10) (811) 17 Vesey 483
(1) (1841) 1 Hare 43, vide. p. 60.
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~ an estate which he knows to be iri’thefoééupatioﬁ of "another

“than‘the vendor, he is bound by afl the equi.ies Which the person
in such occupation may have in the land.’ - Daniels v. Davison,?)
then spoken of “as an extreme case,” ‘has, 'as observed in

- Mancharji Sorabji -v. Kongseoo,® been repeatedly ‘acted upon.
* Tke Full Bench case of Laksimandas v. Dasrat @ was followed
'by'Sil Charles Sargent and Mr. Justics Melvill in Dundaya

: V. Chenbasappa,® where it was said (pages 428-9), “ assuming.
- that the defendant was in possession when the mortgage deed

was executed to plaintiff, or that plamtlff had otherwise notice
of defendant’s purchase, it is clear that the latter could derive

no advantage from the 1emstratlon of his ‘mortgage.” - This
wag with special reference to section 50 of the Registration.

Act of 1877 and does not rest on the doctrine of constructive -

notice by registration, ' Shivram v. Geiw,® - dealing ~ with
section 50 of Act XX of 1866, was cited as to similar effect.
Dundaya v.  Chenbasappz ~was followed ~'in  Hathising - v.

Kurarji.©® ~ Soblagchand v, Blaichand @ is another Full Bench

ruling’ hymn' ‘down that possession is notice -to all subsequent
intending mortgagees or purchasers of the title of ‘the party in

-possession. ~Of the earlier cases—prior to the Registration Act -
of 1877—DBalarem Nemchand v. Appa® was apparently approved

“in ‘Sambhubhai v. Skivialdas,® thouwh distinguished from a

“case where the prior unregisteed document being .compulsorily.

registrable was not admissible in evidence at all. In all'the: .
Bombay decisions cited- above, the reason for withholding:
preference from the subsequent régistered’ purchase was based, -

not on the doctrine that registration was constructive notice, for

. the prior alienation was in most of them unregistered, but upon- .
the long established and undisputed principle that a purchaser is
always bound by all the equities of a third party in possessioh,‘
because possession presupposes title and therefore is notice which

~ought to put a purchaser on énquiry. "In all the cases relied on
by appellant as to the inadequacy of constructive notice of

@ (1811)17 Vesey 433, ] () (1882) 6 Bom, B15. . -, -
" () (1369) 6 Bom. H.C. Rep, 59at p,62.  (6) (1885) 10 Bom, 105, .
- ® (1880) 6 Bom, 168, - () (1882) 6 Bom. 193. -
(9.(1883) ¢ Bom; 427.- - - - (®) (1872) 9 Bom., H. C. 121._ S

©® (1867) 4 Born, 89 at p 92,
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dociments mentloned in a 1emstered deed this elemenh of the]

prior purchaser being in: possession was wanting, and in:such
cases mere registration, as held in Inderdawan  Pershad v. Gobind
Lal ® and ‘Shan "Maun v. Madras Building Co,/> was’ therefore
deemed insufficient, The principle on which  possession is
recognised as an element for consideration in cases- of- compéting O
purchasers, appears to be quite independent of the now. discredited = -
doctrine as to the necessity of possession to the validity. of asale
under Hindu and Mahomedan laws. For that principle rests
on the English eqmtable ‘doctrine of notice.w It seems hardly

_necessary to observe that in Trikam v. Hirji® possession
¥ P

failed to give priority because it was obtained with constructive
notice ‘of a.prior registered incumbrance, so thab the decision in-
no way questions the effect to be given to possession: under -

& deed prior-to that of a rival purchaser.  The.operation - of{’:r
“registration- as constructive notice has been questioned by thefi
- “other High Courts. But Krishnamma v. Suranna® . and the

cases there cited of Nant Bibee v. Hafizullak ® and: others show

~ that the doctrine of notice by possession has been reora,rded as
_standing on another and a sounder footing. The Calcutta High -
~ Court regards possession. as « very cogent eviderice .of notice”’. .
- (1\ ani Bibee’s case), and the Allababad Bigh Court in Rem Aula’r‘ '

. Dhanauri® refused possession ‘to a mortgagee under . a.

' reglstered possessory mortgage, -as against a prior unreglstered
Zmortgage accompanied with possession, notwmhstandmg -the

" provisions of section 50 of the Registration Act, 1877.- .This ruhng
~ has been more recently. referred to in the Allahabad case. of -
« Diwan - Singh v. Jadko Singh,® which cites with- ‘apparen
~approval the Bombay case of Hathising .v. Kuvaryz,® which is

-« based .on- Dundaya.v. Chenbasapa® and Abool Hossein v. Raghu
Nath 8aku,0 which accepts the principlelaid down in Bhalu Roy

" v. Jakhu Roy, ™ Nemai v. Kokil Bag,0? and by thls Bomba,yf

ngh Court i in W aman v. Dlwndzba @

@) (1891) 16 Mad. 268.. i -~ = (8 (1885) 10 Bom, 105, -

© (3 (1893) 18 Bom, 832, 5. L ©) (1882) 6 Bom. 515
4)°(1892) 16 Mad, 148, ' (10 (1886) 13 Cal. 770,
(® (1884) 10 Cal, 1078, . ' () (1885).11 Cal. 667.

(13) (1879) » Bom. 126,
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,’Ib is true that the noblce referred: to in these cases does: not in

the general consensus of opinion of all the High Courts, fo]lowmg
- English decisions, appears to be that possession is at least very

‘cogent evidence of notice which a purchaser cannot :with" safety .
- disregard, and that section 50 of the Registration Act, 1877,does

" hot do-away with the effect of notice, in favour.of the registration
- to which eeeris paribus it gives preference. It appears to be the
~ result of .the Bombay decisions that no purchaser. can - protect
- himself merely by registering his document of title, against the
title of o person in' possession of the subject-matter; and -if he
ignores that possession and fails to make inquiry into its nature
- and origin, he will be affected by all the equities which'the person

in possession is proved to have. This being:the case, I think that
.when the plaintiff found that the property.of which he ‘bought

the equity - was: in the possession of the defendants, it was for
_him to inquire into the nature of his vendor’s title and the extent
- of the liabilities to which he was subject. . It was contended for
* respondents that he had actual notice in the shape of direct
~ ‘information., That conteéntion was not.-substantiated.  But he
had tull knowledge that there was some incumbrance apart from

~the registered assignment (Exhibit. 55), to defendants 7-10, . He

-contends that at most he had. constructive notice through that
 registered. document, and that" it was not explicit or binding as
-to Exhibits 57, 58 and 59. But the question is whether he can
shield himself. under that document as affording him misleading
.'mforma.hon with regard to his vendor’s title. T do not think he

"~ For the document (Exhibit 55), though not explicit, does -

, ;mentlon the further charges and could .not relieve the - plaintiff
“from further inquiry. .Moreover, it was not the basis of his
'vendor’s title and'if there had been no such document in existence,

~ and if defendants 2-6 had never assigned their mortgage rights,

the plaintiff finding them in possession would have been no less
hound to-inquire as to the title of his vendor and the manifest
1ncumbrance on-it. And this duty would not have been fulfilled
by his assuming, on the dlscovery of one of the liabilities attaching

to the property, that there were no others te support-the claim of -

~the person in possesswn. That is to say, he was. not- entltled

_each instance appear to have consisted solely in-possession;  Bub
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mere]y because he may have known of the mortdaore of 1837 to'

“abstain from all further inquiry and profess that he could not be
‘bound by any other title-deed, however genuine, in favour of the
‘person in possession. = The recent case of Huné v. ‘Luék"(l) seems

to make this clear in‘the passage which says: Ifa purchaser or

‘mortgagee has notice that the vendor is not in possessmn of- the:
‘property, he must make inquiries of the person in possess;pn of
‘the. tenant who is in possession, and find out from him what-his

rights' are, and, if he does not choose-to do that, then whatever -
title he acquires as purcha<er or mort«ragee will be subject to the
. title or right of the tenant in possession.” And it seems to me

that if the Exhibits 57, 58 and. 59 are genuine, as the lower
Appellate -Court has found as a fact they are, the plaintiff is no™ -

" more exonerated in respect of ‘those documents-than he would - :
" have been if they had been the only liabilities justifying the -

possession of the defendants. In the face of Exhibit 55 it would

Jbe difficult (if the plaintiff relied on that document as excusing ki
* him from further inquiry) to'say that the plaintiff had no reason, -

because he had notice of Exhibit 55, to-make any further i mqmry o

~ It showed at least that a charge very largely in excess of Rs. 645
wWas alleged in favour of those in possession, ‘and was,’ therei’ore,1 -
:no excuse : for . stopping - all the inquiry -which, had ‘no such

document . existed,: the plaintiff would. have been bro'und',to‘

" make, The case: has been obscured, I think,: byi arwuments
a8 to’ construcblve notice given by Exhibit 85.: But 1t wasw*
;_defendants possession which gave the real ground for:inquiry, .

and Exhibit 55 would ‘not entitle plaintiff to dlspense with any

- inquiry whieh he would have been bound to make if that document’
“had never been passed. .- The case, therefore, seems & very s1mple'-w
-one When réduced to: its ultimate issues. The léwer Appellatey

Court ‘has found -that-“on the 3rd December, 1897; plaintiff ‘
‘purchased the equity of redemptlon from defendant 1for Rs 50 -

and that:the defendant 1. had-“ mortgaged with possessxon A i
was then for the plaintiff to find out what ‘the stateof the title’
was, and if he did not do so, he would be bound by all the rights
proved in favour of the defendants in possessmn They lower‘;

. (1)(1902)10}1 4,28,433., :
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. “AAppcllate Court has found as a fact what those rmhts were,
-+ holding-Exhibits 57, 58 and 59 genuine. -That finding on second

appe&l_ls, I-think, binding; and- though the ndn#delivery, to; and

- non-production by, the'assignees of those exhibits may be ground

7i-,f0r"s'uspicion," the finding cannot be interfered. with, and it is

conceivable. that  the defendants: 2-6 being “descendants of the

. original mortgagees may not at first have been able to lay their

“hands on those documents, which were of minor importance, and
were possibly . disregarded at date ‘of the assignment when no

“question - of redemption had been mooted. : Had, ‘the plaintiff .
~insisted on- information. being furnished, they. might possibly

ol
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- have been brought forward earlier, But there is no allegation ..

that he ever made inquiry and was refused information as to
their existenge. -They have been found genuine. And I think

“the plaintiff could escape liability. for them only.by showmg that
he had made inquiry and had no reason on inquiry to believe in

- their existence. He cannot now urge: that defendants could not
~or.would not have disclosed them on’ inquiry made.: . The utmost

- he can claim is to show that they were - actually suppressed or

" that he was misled on his applying to the.defendants in possession
for.information. ~ This is not & point which seems  to have been
considered in the ' Courts - below. - The lower. Appellate Court
appears. to have tleated ‘the case.as one in. which .no. such
suggestion had heen raised in argument.. And neither Court
has dealt with the.case at all with reference to the liability of

the plamtlﬁ' as a purchaser, who. havmg notice of defendants™

_ possession had ‘abstained from “inquiry -into the . .title. ; The
~ question of limitation as to Exhibits 57, 58 and 59 ‘doeg not

_appear ‘to.have bkeen urged, those documents: being: payable:
'é_mcfcording‘ to their tenour; it would seem;, only when redemption )
. was claimed, so that till redemption was sought time would not" .

begin . to run in respect thereof under article 132, and the point

does not seem to have been taken in.the lower Courts: “The only’
- real questions in the case appear to be (a) whether the defendants®
possession wags- ‘notice - which bound  plaintiff ‘to -inquire, (&)
whether, if this be 50, he could rely on section 50 of the Registration-
Act as giving him an absolute priority which could not be affected

- by the equitable doctring of notice arising from possession in the

s
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defendants, and (© whether if the plam‘mﬁ' cannot 1ely on: sectlon _
50 of the Reglshatxon Act as giving him absolute pnonby, but Was o

~also bound by the possession of the defendants ‘to ' inquire into -

the nature and extent of their rights, he had made due inquiry

and been misled, or put off his guard or been refused information . ‘
‘altogether. This last question isone of fact, which, owing to the -
view the lower Courts took of the case, was not inquired into -
-and decided, and I would, therefore, send the case ‘back: to the -
lower Court for a decision on the above question, viz.,, whether -
the plaintiff did inquire afid, ifso, whether he was mlsled, put -

off his guard or-refused information. Return to be made in two

vmonths._ o . TS Prun e

ASTON J. :=The main question in thls case is Whether appellant, '
Tajudin (orlgmal plaintiff) should be treated s fixed with know-

ledge of the contents of Exhibits 57, 58, 59 when he purchasedr,'y !
- the plaint lands in 1897 from defendant 1. But. certam features
in the case ‘require preliminary consideration. o

On the 17th December, 1837, the grandfathenef defendant;l

" mortgaged: the plaint lands to one Bapuji Chintaman Bade; the -

- ancestor of defendants 2-6, for Rs. 645-12-3, the mortwage ben)g ;

“usufructuary and the profits to be enjoyed in licu of interest.

- -The plaintiff Tajudin, on 8rd December, 1897, by regxstered‘:

“deed (Exhibit 78) purchased the plaint lands from defendant 1

and became owner of the equltycof redemption, - He br9u0ht"'
this- suit to redeem this one mortgage and recover . possessmn'

“on payment of Re. 645-12-3, the amount of the sa1d mortgarre‘

which he sought to redeem, -
Defendants 2-6, descendants of Bade, rephed that they had'

- ' Vtransferred their rights to defendants 7-10.

‘Defendants 7-10 disputed thie plaintiff’s purchase ot' the equlty'

" of redemption, and replied further that the original mortgagor’s -
‘sons and daughtsrs had passed other “ money bonds”’ to Bade

and that they ought to be parties to this'suit: and defendants
7-10 further pleaded that they had purchased the plaint lands
from defendant 2 on 12th April, 1893 (under Kxhibit 55, a

registered document), for Rs, 1,275 and had spent Rs. 1, 225 on.
‘improving the land, and that the total money due to. them on the .
- smd mortgage was Rs 2 500 Whlch ou0ht to be pa1d to them
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. ants 7-10, of any. claim in respect of any: other - mortgawe or
- charge ‘There is no mention of the number, dates or amounts
~of - the other bonds vaguely referred: to: they -are’ expressly
- called  “money ”’ bonds, and the plea raised in respect of them is
: ‘not any’ claim to increase the redemption money payable, .but a
plea that the sons and daughters of the orlgmal mortgagor should

: be made parties. -
< Nor is there any ‘mention in the issdes. framed ‘in the suit of

"Vany -mortgage other-than the one which the plaintiff Tajudin.
. sued to redeem, that is, the mortgage of l7th December 1837,

for Rs. 695-12-3.
The zssues framed ° were ¢

5 1 Whethm or not the plaintiff’s a.ssxgnment is proved ? ;
201 ‘not, whether or. not the plaintiff has a right to bring this sait?

3 Wmt amount is ‘due on the mortgage: sought to be redeemed, including
‘_GOSt of 1epa.1rmg and i 1mp10vmg the plopexty and tbe payment of dast thereon
. by Bade P SR
A Tf redempb on is to be a.llowed on. what terms can it be allowed? e
'7 278, To vxhat relief, if any, is the plaintifl enhtled?

The Subordmate Judge first decided-that the p]alntlf'f TaJudxn s
purchase of the equity of redemption (Exhibit 78) was not proved,

and.dismissed the suit. This decree was reversed in appeal on-

the finding that “the plamtlﬁ' is entitled to redeem the mortgage
In question,” and the suit was’ remanded for findings on the
other issues and s fresh decision according to laW L ‘

- After this remand the Subordinate Judge declded under the‘

" third issue already 1epeated above, that “ Rs. 1,180-12-8 are due

_on sccount of the mortgage sought to be redeemed,” and decreed
.redemptlon on payment of this sum with costs in proportmn to
defendants 7-10. - v

-~ The above amount, Rs. 1 130—12—3, is in facb made up of

' Rs 645-12-3 on account of the mortgage sought to be redeemed

and Rs. 242- 8-0 plus interest Rs. 24.2-8-0 on account of three other

- moxtdaoes not mentioned in the pleadmgs or issues, dlsputed by ,

the plamtxff and introduced into the case in the following manner.
- 'The deed (Exhibit 55) of 12th April, - 1893, under which - the
defendants ' -10 purchased from defendant 1, Govind Bh1ka]1

& ':_It W1ll be’ observed that Rs 2 500 is- exactly Rq 1,275 plus - K
+ Rs.1 ,225 and that there is no mention, in this defence: of defend-"
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Bade, the 11(rhts of the orxgmal m01to'aoree for Rs. l 275 has been

translated and runs as folloWs : a : :
Sale-deed. The 11th of Chaitra Vadya in Shake 1815, the 12th of April, 1893,

the cyelical nawme of the year being Vijaya. On this day (this) sale-deed ispassed’

in writing to Sonya bin Bham Mhetar, Pandya bin Somya Mhetar," T.mya. bin~

" Bham Mhetar and Nama bin Bham Mhetar, Chambhars, residing at” Panchnadi, -

by Govind Bhika.ji Bade, residing at Kalthare, tdluka Ddpoli, ‘ut- present at.

- Ratndgiri. I give in writing as follows:—1I have this day. taken from ‘you

Rs. 1,275, namely, twelve hundred and seventy-five in cash. - (In consldelatlon) for™
the same (T)sell the followmg property situate at the village of Kashe Panchnadi, *
sub-district Dépoli, district Ratnigiri. The said property has’ been with me

_ (i.e., my grandfather) for vakivat under a mortgage by a deed dated’ the 9th of

Margshirsha Vadya Shake 1759 (21st December, 1837) from the deceased Bhaudin
valad Kutubudin Mukadam of Koltharo for the prineipal sum of Rs. 643-12-3 and
on the security of the same (property) his direct; heirs took Geos bmrowed) frem
me (from my father) further sums of money and executed documents in- respect
thereof on stamped papers. In addition to this T made repairs; &c to the said -
thikdn for Wlpch money is duo to me under the terms of the original deed on:
account of expenses. Making up the whole account including this. (last) item, s

- very large sum becomes due to me. However, on receiving from-you now-the
amount abovementioned, I have sold to you my right as mortgagee of this property.

The said property is as follows : —Survey No. 87, sub. No. 1, area 2 acres a.ixd
21, gunthds, assessment Rs. 16-8. I have sold the mortgage right. of :_this- pro-

- perty to you as stated above.  You should therefore carry on the valkivas thereof
" from generatmn to generation through sons, grandsons, &e., pay the Government

assessment- and take ‘the hot season and rainy season profits in licu of mterest.'
The profit or loss is yours, --Should the owner come to you to pay the mortgacre ,
amount within the paried prescribed by law,'you should ‘receive the .amount in
accordance with the terms of the deed executed by him, and make over :the
proper ty to him. If theleby you reeeive an amount niore or less than the amount
now received by me, the same shall be yours. Neither myself nor my- kinsmen

- have anything to do Wlth the same. Should any chstruction be. cavsed by my
-kinsinen as regaids the said property, I will remove the same. Also, Ishall get’

the Lhdta in respect of assessment- ‘transferred (to you). I bave duly-executed

- this sale-deed, of my own free Wlll and pleasure. The handwrltmrr of Har1~

Balwant leayo mhabltant of R'mtndglrl

- Tt will be seen that' there is mention of further sums havmcrr

_been borrowed on - the security of the same property, bub the’

further documents as to ‘which no partxcu]ars are‘given as to
number, date or amount are not called mortgaae-bonds but are’

 called © documents on Stamped papets.”  Mention i is made of an

account bemcr made up which by mcludmor expenses for repalrs )
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: '(smce 1857) amounted to a « very . lawe sum,” There is no

“express statement that the debts subsequently mcurred wete
_ assigned to the persons in whose favour Exhibit 55 was: passed

and the words #I have sold to you my right as mortgawee of
_'this properby, read with the’ express mention of the mortgage.
- of 1837 and the passage later on “Should the owner come to you ™
- to pay .the mortgage amount within the period prescribed by -
~“law, you should receive the amount i in accordance with the terins-

“of the deed executed by him and make over the property to him,”

are sufficiently general to leave roont for eontention’ that this

was 8 sale of the mortgage rights under the mortcrarrc-deed

Exhibit 56 of 1837, and notbmd more, It was contended for the
'appellaut Tajudin (original | plaintiff) that this was clearly what .

~defendants 7-10 understood as shown by their written statement
““and “defence to. this suit, already. described above, as well as
L by the fact that none of these further bonds "called * money

bonds > by defendants 7-10 were made over by deﬁ,ndant 1 to

~ defendants 7-10 - : :
It appears, however, that at the hearmnr of the su1t there were

ploduced _from the custody of defendant 2, Govxnd.Bh;lcaJl g
‘Bade (who, it will be remembered, was the person who executed -
Lxhibit 55), three bonds purportnw to be more than thirty

years old but unremstered They are Exhibits 57 , 58, 59, They

purport to create further charges on the property 1n01tgaged in -
1837, and to be dated March 1864, February 1865; and March -

1866, and two of them to have been executed by Salaudin; father

of defendant 1, and the third by Fatmabibi, a daughter of the
oumnal moztrrarror ‘the grandfather of defendant 1. The first -
is for Rs. 57-8-0, the second for Rs. 95 and the third for Rs. 90

i —in . all Rs. 249 8- O—and the rate of mterest ﬁted in each 1s
_\,twelve per cént. ' ‘

The Subordinate J udge, without discussing the custody from
which these three unregistered documents had come into Court . .

considered them proved by the evidence of witness 61 and
because defendant 2 (who has no interest in the plaint property)

‘admits all these mortgages in his examination (Ezhibit 60). - - -

The Assistant Julge who decided the appeal does not mention
the evidence of witness-Exhibit 61, but- held these three bonds

4’—79,

o ;130_2-

AHARFODIN

o :
~GovISD,



480 -

1802.

 SHARFUDIN

T,
GoviNp,

Rs. 1,130-12-3.

~ THE INDI;A;N LA’W REPORTS [VOL XXVIL

(Exhlblts 87,58, 59) to be genume, and to be the 1dentlca1 bonds :
mentioned in' Exhibit 55 without number,”dates ar: " amounts.”
His- reasons for coming to this conclusmn as. far as-can be-
gathered from his judgment recorded ave : first, that defendants

©7-10.are: illiterate men of the lowest caste, while ‘defendants
~ 2-6 are educated Brahmins who probably took advantage of the - -

ignorance of defendants 7-10, and therefore retained ‘Exhibits
57, 58, 59 for some purpose of their own instead of -handing

them over to defendants 7-10, as they ~must have known:

perfectly well that,: :they ahould have dome; secondly,- because
Exhibit 55 makes mention of other stamped documents passed
by direct héirs of the original mortgagor, and the . evidence ‘that -
there were any improvements which could have raised the -

- purchase value of the mortgage rights from Rs. 645-12 3 to

Rs, 1,275 in Exhibit 55 is unsatlsfactory S .
The Asmstanb Judge, holding that the rule of dwmlupat doesf,
not apply where the original mortgagor was a Mahomedan, varied |
the decree in the cross appeal of defendants 7-10 by Taising the =
Rs. 485 caleulated by the Subordinate Judge as due under ‘these -
‘three bonds to Rs. 1,192-7-7, making the total amount payable:"
by plaintiff Tajudin for redemptlon Rs. 1, 838 5 10 mstead of',

Tt has been contended for the appellanb 'l‘a_]udm (orlgma.l'\

. plaintiff) that the lower Appellate Court’s finding of fact thatii

Exhibits~57, 58, 59 are genuine documents is vxinated by the ‘
‘method by "which this conclusion is arrived at, because ‘the

- Assistant Judge seems to have dispensed with formal,ewdence""
“as to their execution by treating them as ancient documents .
- coming from proper custody and by drawing the presumption -
" permissible under section 90 of the Evidence Act (I of 1872) as -

to handwriting, execution and attestation, - : s
"This contention would be sound if the Assm{;ant Judge had:'

really adopted such a presumptlon, under section 90 of ‘the
'Ev1dence Act, as the bas1s of his decmon that Exlublts 57 58 E

59 are genuine,
Illustmtxon (a) to sectmn 90 says:

A h?S been in possessmn of landed prope1by f01 a 101}0‘ tlme He. pwﬁuces:

-~ from his custody deeds xehtmg to the 1and showing lns tlﬂes to 1t The custodyif
Cods plopel - : ; i
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The “ partlcular case ” in the present sult is the exachcon\'eree

: .v"l’h_e defendants 7-10, under the new case they set up at -a later’
~ stage of the suit, claimed to have become assignees under Exhibit . -
b5 passed by defendant 2 of the three several debts chalged upon
* the plaint property by Exhibits 57, 58, 59, and they produced. -
: ,the latter three documents from the custody of defendant 2 -
“ when, according to the case for defendants 7-10, these ‘three . -
'documents (Exhibits 57, 58, 59) ought to have been produced from ..
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. their own custody if these particular charges became aSSIgned tor

them under Exhibit 55 by defendant 2+n Aprﬂ 1893,

~ But though the “Assistant Judge desembes the- eustody of*

- defendant 2 as “ not improper,” he seems-to have merely meant
that he preferred to believe that defendant 2 had overreached

- defendants 7-10 and liad improperly retained documents he’

- should have handed over to defendants 7-10, rather than believe

* that Exhibits 57, 58, 59 are fabricated or that other bonds—simple -

- money bonds——have been suppressed by defendants 7-10,
In fact, the judgment says that Exhibits 57, 98, 59 should

have been handed over by defendant 92 t6. defendants 7-10 when .
Exhibit 55 was passed: in other words, the proper custody in
‘this- particular case for Exhibits 37, 58, 59 is the custody of:

defendants 7-10 from which they were not produced. = There

_cannot, I think, be two different proper custodies for any.
document at a given time 1n any partlcular case. I acrreef: -

therefore, with the view of the lower Appellate Court that 1f
Exhibits 57, 68, 59 had been produced in this particular case flom '

~ the custody of- defeadants 7-10 they would have come from . -

. proper custody. They did not come from the custody of defend- =

ants 7-10, who, therefore, cannot obtain advantage from- the . .

‘provisions of section 90 of the Evidence Act. The explanation = -
suggested by the Assistant Judge as to why they came from -

defendant 2 may help to remove suspicion as to their ‘being

genuine, but it does not relieve defendants 7-10 of the necessity_i o

~of proving Exhibits 57, 58, 59 independently of the provisions of .

the said section. Nevertheless, I read the judgment of the lower . .

Appellate Court as recognising this and as basing the finding of

fact, that these unremstered Exhlblts 57, 58, 59 are genume and/:
are the 1dentleal documents on stamped papers referred to in
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Exhibit 55 and were ass1gned by defendfmt 2 to defendants (-10

upon the evidence actually recorded in the suit, such as s,
.. There remains the question whether it was. rwhtly declded ’
tha.t the appellant Tajudin is- ‘bound to pay the charges created
by Exhibits 57, 58, 59 in addition to the mortfraoe debt. of )
Rs. 645-12-8 before he can recover pnssessmn of the pla,mt'

. property from defendants 7-10.

The plaintiff’s purchase from defendant 1 of ’ohe equxty of re- -
demption in 1897 by Exhibit 78 is registered, whilst Tixhibits 57, -

. 58,59 are not registered. .Section 50 of the Registration Act (IIT

of 1877) * confers prior 1by on documents required to be.registered

‘and accordingly registered since Act IIT of 1877 was pa,ssed over

all prior umemstered documents of an zmtzwomstlc character?’:
Jethabai v. Girdhar. @ But “in spite of the ]awe words of the'

’ enactmg part this Court has consxstently limited them to “the -
- cases where the subaequent purchaser has no notice of the prior_
‘unregistered conveyance®’ : Ieskav v. Vinagyak. " The respon-

dent’s pleader, Telying, therefore, on' the equiftable doctrine of

. notice, contended that- by reason. of the registration of the deed ,
- of assignment (Exhibit'55).passed by defendanb 2in April, 1393,
~the appellant-plaintiff had notice of the mansactmns set oub:in

- the unregistered documents (Exhibits o7 58 59), s0 far as they-

can be taken to be dealt with by Exhibit 55. This contention is
suﬁicxently met by. the decision in Chumnilal v. Ramclmndm@)
where it was said by Farran C.J.¢ the register may be notlee,

-and in most cases under the ruhnus of this Court doubtless is,
© of the remsteled documents which it contams but it would be -
~ pushing the doctrine of constructive notice beyond ‘all bounds to

liold that it is notice of the unregistered documents under Whlch )

the holders of registered documents derive their title.”” .
But possessmn bemg equwalent to notice of such txtle as the

person in possession may have, both under Hmdu, Mahomedan

" and English laws (see Lakshmandas v. Dasrat @). and the respon-

dents being in possession as assignees of the ‘usufrp_ctuary mortgage
of 1837 when appellant bought the equity of redemption from

defendfmt No 1 in 1837 the pomb has been rzused Vitvhoix!i,‘

) (1895) 20 Bom. 158, ~ © - @ (1896) 22 Bom, 213.' :
@ (1293)18 Bom. 335, -1 - .7.(D {1882) 6 Bom, 16% ..
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;—vhowever ‘any argumenb being specmlly dlrected to 1b at’ the
“hearing, whether such possession was notice to appellant of the

- subsequent charges purporting to be created by the unrerrlsbered'

;;Exhlbxts b7, 58, 59, : -
~In equity it is sufficient to charge a man Wlth knowledge that

he had that before him which, if he had used due diligence, would -
have ‘afforded the knowledge he desires: per Liord Sﬁ Leonards
“in Spackman v. Bvans,® quoted by Couch, C.J., in Jlmwﬁer;z V.
) Kangseoo @ where, on the English authorities cited, the duty to
make inquiry into the title when the vendor is. Tot in possession -

s insisted upon. In the case of Mancherji v. Kongseoo there
‘was neglect to. make such-inquiry. In the case of Kanagalal v.

Pyarebai ¥ it was said by Melvill, J, ¢ « Had he taken up another -
line of defence we might perhaps have given him an opportunity
.of showing that at the time of his purchase he did make inquiries
~and was informed and believed thatr the mortgaae had been .

*foreclosed ?

“In Patman v. Harland,® where it was held that o purchaser :
or lessee ha,vmw notice of a deed passing ‘part of his vendor’s or .

lessor’s - title has constructive notice of the contents of such deed,

- it was said by Jessel, M.R.: ““Supposing you are buying land of

amarried man; as in Jones v. 8mith,® and you are told at the same

time that there is a marmaﬁe settlement but the deed does not_

affect the land in_question, you have no constructive notice of its

contents; beeause although ybu know thereis-a 3ettlement you ¢

are told it does not affect the land.” . And again at page 858 :

“ Therefore I thmk there was suﬂicwnt to putb the lessee off . h1s

~ guard.)”

In Wzllmm . Wzllmms ®) it was said by Kay Joo e Tllése .k

- questions: of notice and of the effect of notice are some of the

most difficult questions which a Court of Equity has to deal with,
. and I cannot help feeling that we must be very. careful not to
strain the doctrine of notice too far and to make it involve con-
sequences of Iia.bilityvtd persons who may be practically innocent.” -

And again at page 443 : “Ifa man has notice bhat there isa deed

(1) (1868) 3 E. and 1 App. 171 at p. 221. L® (1881) 17 Ch 'D. 303. L
- (2) (1869) 6 Bom, H: C.'59, . {5 (1841) 1 Hare 48

- ®) (1883) 7 Bom; aﬁp 145, 0 - (8) (1881) 17-Ch, Dy at p, 442,
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’ or document and at the same time hns notice that that deed or

document is entirely worthless or does not " affect. the p) 'operty.
with which'he is going to deal, he'is put so:completely off his

- guard that a Court of Equity does not treat him ss ﬁxed Wlth .
, knowledoe of the document or the effect of it.”” e

Under section 3 of the Transfer of Propelty Act (IV of 1882)A
a person. is said to have “notice” ‘of a fact when he actually

- knows that fact, or when but for wilful abstention from an-

inquiry or search which he ought to have made, or gross negli-. -

- gence, he would Rave known it, or when information of the fact
- is given to or obtained by. his agent, under ‘the circumstances. -

‘mentjoned in the Indian Contract Act, 1872, section 229.

Now in the present case though defendants 1 and 2 “after

., patting with all their respective interest in the plaint land have
~~shown’ a readiness to support the belated claim of - defendants
. 7-10 to hold the plaint land suhject to the charges purportlng to
" be created by . Exhibits 57, 58, 59 after the. mortgage of 1837,

it does not follow that this was the etmtude adopted by defend-

ants 1 and 2 all along,

The reference in Exhibit 55 to obber doeuments on stamped '

. paper is vague and the written statemont of defendants’ 7-10

does not suggest any belief on the part of these defendants that
they held the ‘plaint land subject to any such further: charges.{

_They in fact resisted redemption unt11 they were pan] Rs, 1,275,
. the price paid to defendant 2, and Rs. 1,225 for 1mp10vements_, _
7 _and they described the later bonds as money bonds A Wxthout

i basing any claim upon them.

A

There is nothing on the record to show tha,t the plalntlﬁ‘ made'

: no inquiry when he purchased the equity of. redemptlon from -
defendant 1, nor does the written statement of defendants 7-10 -
suggest ‘that any such inquiry would have led to an assermong
" by defendants 7:10 in 1887 of any claim. under . Exhibits 57, 58,

~59 or to the production of ‘those documents. Whlch Were not in.
. the custody of defendants. 7-10 at any time, SRR R

The claim put forward ander Exhibits 57, 58, 59 i w, as a]ready',
pointed out, a later development of the defence. - The point

. whether Tajudln was fixed with knowledge of the contents of

- Exhibits 57, 58, 59 by means of the possessxon of defendant% 7-10
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k'k1s a still later development and Tajudin, the appellant-plamtlﬁ‘ |

has' not been given a proper opportunity to’ meet the new case
thus brought forward for the defendants 7-10,  TFor the ‘above
~‘reasons I concur entirely in the view that this’ appe‘ll cannot be
“decided on the ground that plaintiff was ab the time of his
purcbase fixed with the I\nowledde of the charges ‘purporting -to
_be created by Exhibits 57, 58, 59 until the plaintiff has been
.given the opportumby to show whether a,t the time of hig:
purchase from defendant 1 he did make mqumes as to the
possession of defendants7-10, and with what restﬂb, so that it may
be ascertained whether he was offered the same information as.
that given in the wntten defence of defendants 7-10. and wast
misled or put off his guard as to the nature and extent of the

rwhts of defendants 7-10 . R »
: ) Iswe_ sent Gown,

P_RIVY COUN‘OIL.:T :

HAJI SABOO SIDICK AND OTHEES (DEFENDANTS) . AYESHABAI
‘ AND ANOTHER (PLArwrrrs) :

Hindu - law—-O’utcln Memons——Marm a_qe, ‘evidence of where drsputed
Omission’ to mention nike wife in will made after manwge——-Unclmmty

of widow as disentitling her to mamtenmwe-—-Olmrge not speczﬁoal’y mzsel

in pleadings or issues. .
The omission, in a will made after an alleged . nika marriage, of all mention

of the nika wife, is, so far as it goes, an item of evidence against the marriage
having taken place; buf its cogency must depend on whether the circumstances,

of tho marriage made it natural that the wife should be an object of the

husband’s testamentary bounty and improbable.that he should have left her to
depend on her legal right to maintenance. In this case it was Zeld that the |
circumstances of the marriage made it not unhkely that the teatatol Would

have taken the latter eourse. -

A draft of the will, written by a person other than the testator, tendered as’,
fuunshmg similar evidence to that aﬁorded by the will, was held to be ] htly
rejected as ev1donce, not bemv a wutten statemenb by the testator. )

.
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