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Before M. Jusnce Batty and Mr. Justice Aston.

 TARUBAT AND OTHERS (ORIGINAL PLAINTIF'FS), APPE'LLANTS v,
VENKATRAO AND OTHERS (oRI1GINAL DEFENDANTS), RESI’ONDENTS.

.Adverse possesswn-—-Mortga Jc—Redemptwn-——Adverse possession as agamst
mortgagor—Possesswn obtained under an agreement with morlgagee— Notice
-to mortgagor of such posaesswn—-ltmvmhon Aet (X Vof 1877), schedule II,
artzcle 144. -

The phmtlﬂ’ filed this suit to redeem a mortgage w1th possessiont of certain
land dated 18th October, 1866. The plaintiffs were the daughters and grandson
g of the mortgagor Khutubsha (the widow of one Kondi Aga). The first defendant
.was the grandson and heir of the mortgageo (Nageshrao). The seeond and
third defendants were  nephews of Kondi Agas They denied that the plaintiff
being female had any right to the property, and they alleged thit they themselves
had been in possession since 1885 under an agreement with Nageshrao, the
ongmal mortgagee, and they contended that the plaintiffs claim was therefore
now barred by limitation, It appeared that in 1885 defendants 2 and 8 had
‘claimed‘to be the heirs of Kondi Aga, the husband of the mortgagor, and had
s entered upon the land. The mortgagee thereupon filed a suit against them under
soction 39 of the Dekkhan Agrieulturists’ Relief Act (XVILof 1879), which,
however, was settled by an agreement before the conciliator on the 31st August,
- 1883, whereby defendants 2 and 3 undertook to ppy off the mortgags and it was’
_agreed that they should remain in possession of the land: This agreement was
" filed as a decree on the 27th November, 1885, under section 44 of the Act. -The
Jast instalment of the mortgage-debt was paid to the first defendant by defend-
,ants 4and 3 in September, 1897. The plaintiffs had no notice or knowledge of .
-any.of the abovementxoned procéedings. On the 5th October, 1897, the plaintiffs -
filed this suit to redeem the mortgage of: 1866 and to recover possession of the’
“lands. The lower Courts held that the plaintiffs woere the heivs, but that the
: sult was barred by limitation under article 144 -of schedule II of the Limitation
Act (XV of 1877), inasmuch as defendsants 2 “and 3 had been in - advelse
possession for more than twelve years, On appeal to the High Court,
- Held, (veversing the decree of the lower Court and remanding the case) that
the suit was not barred. The possession of the defendants was not adverse to
the plaintifts, inasmuch as there was no notice or knowledge, or circumstance that
‘could have gzven notice or knowledge, to the plaintiffs (mortgagors) that the
défendants’ possession was in displacement of their rights, They had no reason
o know that bheir rights were invaded, and until they had sueh reason there
could be no necesmty for them to take action.
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o ez SrcoND appeal from the decision of R.Knight, District Judge
- Tamvsar - of Sdtéra, conﬁrmmg the decree passed by Réo Saheb N V
"Yzﬁxz'on. ' Samant, Subordinate Judge of Khat4v..
BCE ‘Buit for redemptlon. On 18th October, 1866, the W1d0W of
~oneKondi Aga mortfrawed the land in suit to one Nageshrao
* with possession. : N :
Plaintiffs 1 and 2 were the dauOhters of the mortgaoror and k
Kondi -Aga and plaintiff 3 was a grandson (a son of a deceased .
.daughter) and they now sued to. redeem the. mortdacre.~ Th1s
suit was filed on the 5th October, 1897, ERRE
Defendant 1 was the grandson and heir of the mmtrracree
'(Nageshrao). . Defendants 2 and 3 were nephews of Kondl Aga, -
They denied the plaintiffs’ right to the property, alleging that °
being females they (the _plaintiffs) could not succeed to it as .
it was Fakiri Vatan. They also-alleged that they (defendants
2 and 8) had been in=possession since 1885 under an agreement,
- with Nageshrao, the mortgagee, and they contended that the
.‘claim of the plaintiffs was now barred by limitation. S -
It appeared that prior to- 1885 defendants 2 and'8, clanmnd |
to be the heirs of Kondi Aga, entéred and took. possession of the -
land. Nageshrao, the mortgagee, thereupon filed a suit under -
the provisions of section 89 of the Dekkhan Agriculturists’ Relief - ,
" Act (XVII of 1879)to récover the money due on his mortgage. ,
On 81st August, 1885, however, the parties arrived at an.
. agreement before a conciliator; Whereby defendants 2 and 3
' undertook o pay oft the mortgage by instalments, and they
. were to remain in possession of the land, This agreement was
filed as a decree on the 27th November, 1885, under ‘'section 44 .
of the Act, @ The last mstalment of the mortdave-debt Was )

D

(1) Sectmns 39 43 and 44 of the Dekkhan Agucnltunsts Reliet Act (XVII of
o 1819) run as follows

9. When any dxspute arises as to, or thele 18 plospect of Iitigation reoard-

ing, any matter within the cognizance of a Civil Qourt between two or more -

. parties, one of whom is an agriculturist residing within any. local area for
which a conciliator has been appointed, or when application for execution’ of
any dectee in any suit to which any’ such agriculturist is a party; and thh ‘

~ ‘wwas passed before the date on which this Act comes into force, is contemplated,.
any of the partles may apply to such eoneiliator to effect an smicable settlement :

" between them.

43 If on the day on whmh the case is ﬁrst heaxd by the conclhator, or on
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pald to the’ ﬁrst defendant by defendants 2and 3 in September :

~1897. -

- The }alalntlff's had no notlce or knowledde of any of these
proceedmgs ,

The Court of first instance reJected the- plam’mﬁ”s claim for

redemptmn and dismissed this suit. It found that the mortgage -

was provéd and - that the plaintiffs were entitled to succeed to

- the property as heirs of the mortgagor, but it held that this suit

"date'of the abovementioned agreement before the conciliator. _

‘not having been filed until the 5th October, 1897, their claim
- was time-barred, inasmuch as the defendants 2 and 3 had been

in adverse possession of the property since August, 1885, the

In its judgment the Court said :

-~ The defendants 2 and 3 urge that the plamtxﬁs claim is time-barred as

\

' they have been holding the.lands adversely to the plaintiffs for over twelve years
“previous to the suit. It is contended for the plaintiffs that article 148 of the

pimiﬁation Act applies to the case, and not article 144, and that even if it did,
the defendants’ possession has not been adverse to them. The defendants 2
and 3 have been in possession as strangers, and thus, I think, article 144 of the

Limitation Act applies.  According to that article, the defendants must show -
- that they have been holding the property adversely to the plaintifis for over

‘/twe‘lve years previous to the institution of the suit, The plaintiffs’ pleader

',-1ehes on the case of Chinto ve Junki() as an authority to show that an

any subsequent day to which he may adjourn the ‘hearing, the parties come to
any agreement, either finally disposing of the matter or for referrlnfr it to
arbitration, such agreeraent shall be forthwith reduced to writing, and shall be
read and explamed to the parties, and shall be signed or otherwise authentz-
cated by the conc;hatox and the parties respectively. S

44. When the agreement is one finally disposing of the matter, the conci-

- liator shall forward the same in original to the Court of the Subordinate Judge

of lowest grade having jurisdiction in the placg where the aomcultuns!; who is -
. a party thereto resides ; . .

and shall at the same time deliver to each of the parties a written notice to

- show cause hefore such Judge, within one month from the “date of suoh dehvery, )

_ why such agreement ought not to be filed in such Court.

-The Court which receives the agreement shall, after the expiry of .the sald

period of one month, unless cause has been shown as aforesaid, order such

agreement to be filed ; and it shall then take effect as if it were a decroe. of the

" ..said Courb passed on the day on which it is ordered to be filed a,nd from whuh
“no appeal lxes.
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- 2'1932. adverse possessxon to the mortgagee is not necessauly 80 to the mterest of the ! i
m ‘mortgagor, while the defendants’ pleader relies on Puttappa v. Timmaji.(V) It

- v. - . appears from tho cases cited that there may be an adverse possession even o -
VENKATRAO,

thé mortgagor and those claiming under him, but it is for the deféhdants fo -
- prove it. The question therefore is, when did the possession of defendants 2
“and 8 become adverse to the plaintiffs? - The case of Cholmondeley v. Clinton®
- relied on in the case of Puttappa v. T¥mmagi; shows that whena person claim.
ing to be entitled to the equity of redemption enters on “the, mortgaged . -
- property and pays the interest on the mortgage, his possessmn is adverse to the .
true owner. In this case the defendants 2 and 3 were in possession “already.
. They retained the possession as being entitled to the equity .of ledemptmn and
passed a kabulayat before-the conciliator to pay. the mortgage debt in- that
capamty and did pay money a.coordmgly In the case of Chinto v. Jaﬂkt it
; was laid down, ¢ mere ouster unaccompanied by any further act of aggressmn
_on the mortgagor’s rights cannot give any cause of action to the latter.,”:-But -
in the present case, the defendants 2 and 3-not only retained possession as being.
" entitled to the equity of redemptlon as heirs of Khutubshabi, but pased ‘a b
Labulayat agreement to pay the mortgage “debt as such heirs and have ‘made
" payments accordingly, - The defendant 1 admits that he has received payments
~ from the. defendants 2 and .5 -according to the kabulayat. The kabulagat *
_shows that oit the day 1t was passed the defendants 2 and 3 asserted -that they, -
were entitled to the-equity of redemption. It appears to me on' that. day they - g
- assumed an abtitude of being the owners of the lands as heirs, and by entering .
into a kabulayat agreément as if thoy were the owners, I consider they- did,
aggress upon the mortgagor’s rights. - I think, therefore, that since 81sb August, .
.1885; the possession of defenda.nts 2 and 3 has-been adverse to the plamtxffs.
The plaintiffs filed their. suit on 27th November, 1897 _They applied to the /.
. coneiliator for a certlﬁcate on 5th October, 1897, and goh it on 27th November, B
" 1897 (vide Exhibit 3). Fxcluding the said period, the plaintiffs are found tg
_have instituted their suib more than twelve years after the possession of defend-
-ants 2 and 3 became alverse to thom. I, therefore, find the" ﬁfth issue in the
anfﬁrmatwe. . -

\

- On aPpeal the Dzstmct Judrre conﬁrmed the decree.‘ In hxs
3udgment he said : Ch e T

In my: opinion defendants have held a,dverse possessxon, ab leabt smce the
" date of the agreement. - The property really in suit between themselves and~ _
 the plaintiffs is not the land itself, but the equity of redemptlon and ib i3 cle;u
- that defendants have dlaimed to hold. this as owners aud to the exclusmn of :
plaintiffs since that date. Articlo 144 supphestthe limitation' applicable, viz, -
twelve years from fhe t1m,e when the possesswn of the defendant becoxm: wdvetse -~

(1) (1889) 14 Bowm. 176,
()°(1820) 2 3. & W. at pp. 186, 167,
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’ﬁO that of the plamtxﬁ and it is plain that in this ¢ase that time must be = -
deemed to-be 21st Angust, 1885, 1 do not think that the recogmtmn of the

greement by the Court has any effect upon the question. ;

- It is argued (1) that possession cannot be adverse unlesy the ughtful owner
-is aware that he is excluded, and (2) that the pogsession of defendants was
really ‘that of tenants of the mortgagor, through whom plaintiffs were en]oymo'
‘constructive possession, at all events until the loan was repaid. -As for-(l), it
" is true that in the present case plaintifis had no notics that defendants had
+qsurped the equity of redemption ; but Iecan find no authority for the pro-

" position that knowledge on the part of the person whose rights are invaded is

an essential elerent of adverse possession. Neither Wharton’s nor Starling’s -
- definition of the term includes any such ingredient; and ib-is clear that if .
;. article 144 were intended to mean twelve years from the date on which ¢ plaintiff

. “becomes aware” of the adverse _possession, there is no reason why the Legis-
. lature V‘shoul_d not have used those words, as in so many other articles in the
. schedule. . As for (2), the argument is specious, but unsound. -The rulings
. quoted in its support (I. L. R. 18 Bom. 51 and 12 Bom. H. C. R. page 180)

- impuagn ‘rather than support it. The second is hardly relevant to this ease,
f and the first, while recognizing that ‘possession by parties other than the

) mortvagee is not necessarily adverse to the mortgagor’s rights, avowedly‘

contemplates the possibility of cases of an opposite character, The argument
isreally based upon a confusion that I have already endeavoured to avoid. If
" is not the possession of the land that is adverse, bub that of the equity of
" redemption. If some person other than the true owner claims to hold this
right as owner hlmself his possessxon is obviously adverse. Apart from this,
. it cannot fairly be said that the defendants were gn the land_as tenants of the
: j;mdrtgegee, although it is true that the agreement gives the latber the right of

" 'ré-entry upon the land in the event of default in the payment of the instal-- |

“ments. I think that they were on the land as owners subject to a.certain
- lability to the mortgagee, for whom a certa,m 1emedy was p10v1ded. if they
fa.lled to dxscharve the hablhty ; - -

'l‘he plamhﬁ's preferred a second appeal to the Hwh Court

contendmg that the lower Courts erred i in holdmw that the claun .

was barred By limitation, and that the possession of defendants
2 and 3 was adverse to the plaintifis from the date of the

';'urrreement of 81st August, 1885; they contended that the

“defendants 2 and 8 could at most only cleum contmbutlon from
the plamtlffs ' -

“ Narayan M. /S’amafth for the appellants (plaintifis) :—The
possessmn of defendants 2 and 3 was not -adverse to the
plamtlﬁ's and therefore the suit is not barred by limitation.
" The. lower Appella.te Courb has found that the plammﬁ"s had no

P4

.

1902,

TARUBAI ™

e .
VENKATRAO,



48 -
" 1902, -

TApvBar
v,

" VENKATRAO,

1

' THE INDIAN LAW RLPORTS. [VOL. xxvn.

. notice or knowledge of the aoreement of the 31st Auvust 1885
" botween the first defendant as mortgagee and defendants 2and 3, -

The fact that as a result of a-dispute between them the ﬁrst
defendant agreed to give possession to-defendants 2 and 8 cannot
affect the plaintiffs, who know nothing of the matter and were not

~ parties to that agreement. Their rights as mortgagors remained

untouched.  Possession - secretly obtained cannot in law be
adverse : article 144 of the Limitation Act (XV of 1877) does nat

"make time run from-the date of the defendants’ wrongful -
* possession, but from the date at which the defendants’ possession-

becomes adverse to the plamtlﬁ We submit it cannot become

‘adverse unless it comes to the plaintiffs knowledge: Bejoy
'Chunder v. Kally Prosonno® ; Puttappa v. Timmaji.® Cholmondeley

v. Clinton® -cited by the lower Court deals with acquiescence, -

- bub acqmescence implies” knowledge: Vithoba v. Gaizgamm(") -
 dmmu V. Ramakrishna®;  Chinto v. Janki® ;. Moidin - Vo
- Oothumanganni™ Vasmlev v. Balgji.® In any event, the -

date . of the decree in ‘terms of the aoreement viz., 27th"
November, 1885, is the date which should be taken as'the starting
point of the period of limitation; and in that case the .present -

- suib is in time. Again, the possession of defendants 2 and 3

cannot be said to be adverse to the mortgagor or his repre- -
sentahve so long as the mortgage was subsisting. By the
acrreement defendants 2 and 8 undertook to pay defendant 1 ;
the mortgage-debt by instalments, The. last instalment was not.

paid off until September, 1807 so the mortgage was in ex1sbenco
until then :

-By A Blmgwat fot respondents (defendants) —-—The ﬁndmg"f"

- of. the lower Court that defendants 2 and 3 have been in adverse E

possession for more than twelve years is a finding of fact; that -
cannot be queshoned in second appeal. That finding is correct.

" An adverse possesswn is possession inconsistent with the title :
yof the rightful” owner, and it is 1mmatena1 whether the mghtful i

o gssyacal s e (879) 2 Mad, 226, iy
(2 (1889) 14 Bom, 176, . © (© (1892) 18'Bom. 51 .- . .
3) (1820) 2 Jac, and W, 1. . (D (1888) 11 Mad, 416,

 9).(1875) 12 Bom, H . B. 180, - (® {1902) 26 Bom., 500,
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: oﬁw‘ne’l‘ has notice of such possession dr not. His knowledge;ddes‘
not,affect the character -of the possession. It is nowhere laid
" down that notice to the rightful owner is required: see Blhavrao

SV Ra/c/mm W, Puttapz v. Limmagi @ | Ammu V. Ramaiwsﬁna @

~

BATI‘Y, J ——In this case the plaintiffy sued to redeem certain

) pzoperigy by payment of such amcunt as on account taken mlghb'
‘ })e found due from them, in respect of a mortgage executed by the

w of one Kondi Aga (the father of two of the plaintiffs
xfand grandfather of the third) to the deceased grandfather of

“, defendant No. 1, with possession, for Rs. 170, about thirty years

satisfied . by the produce received, but defendant 1. has, on

“before suit. The plaintiffs allege that the mortgage had been

demand refused to render an account on 1st March, 1837. The
other defendants were Jomed (the plaint sba,ted), as thev bad
been in enJoyment on behalf of defendant 1. o

- The first defendant admitted that the land had been mortgaoedi ‘
w1th possessxon, but alleged that the defendants 2 and 3 had

- been in possession since 1885 by virtue of an agreement entered

into by them with the grandfather of the frst defendant.. Of the -
other defendants Nos. 2 and 3 denied the rights'of the plamt?iﬁs, .
~alleging that the plaintiffs being females could not succeed to

" the ‘property which is Fakiri Vatan, and as such, defendants

« . alleged, incapable of being managed by fema}es The defendants
- “also alleged that they had enjoyed possessmn throughout and-

that the claim of the plaintiffs was time-barred.
The Court of first instance found the mortgages alleged proved

and held thab the plaintiffs were not disentitled by family usage,
~ but were entitled to succeed as heirs of the mortgagor. It held,

. however, that their claim was time-barréd by reason of the fact

‘ ~ 81st August, 1885, the plaintiffs’ suit, not having been filed until -

"that the defendants had been in possession as entitled to the

_equity of redemption and had on 3lIst August, 1883, by a
kabulayat passed before a conciliator, undertaken to pay the
amount of the mortgage, and had paid money accordingly, and
-that the defendants having assumed an adverse attitude from

(11 (1598) 23 Bom. 137 at p. 140, @  (1889) 14 Boms 17@, .
- , @) (18/9) 2 Mad, 226, :
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5th October 1897’ was tlme-barred On these drounds the su1b

- was dismissed by the Court of first instance. ~ - - . X3

~ The lower Appellate Court took the same vxe\v holdmg the
posses310n of the defendants to have been adverse from the date

oon which they arrived at an agreement with the “conciliator in

1885 to pay off the mortgage by .annual instalments of Bs. 8,
whereby they extinguished their lien in 1837, The lower
Appellate Court. held that in the presenb case plaintiffs ha,dmi

_motice that the defendants had usurped the equity of rederfg.“\,..,
‘but that there was no- authority for the proposition” that. -

l\nowledge on the part of the person whose rights are invaded-

would be- essentml to adverse possession, that -there. had been
: adverse possession” of the . equity of . redemption -as well ‘as’

possession of the land and that, therefore the case of _Glméo V.

~danki M was inapplicable, and that though'the‘agreeménﬁ‘gavé
'»thé‘mortoaoree a right of re-entry on default in “payment of:
. instalments, yet the posmon of the defendants 2 and 3 under
- that agreement was that of owners subject to a habxhty, and not :
. that of tenants, - . Rt g

- The. view of the lower Appellate Gourt and of the Court of

- first: instance,’ that article 144 of schedule I of the Indlan :
_ Limitation. Act, 1877, “supplied.the limitation apphcable,

not contested ‘on appeal The only question, therefore; tha,b v

- arises in this appeal is whether the possession of the defendauts
,—3 and. 3 became adverse to  the plaintiffs at the date of bhe
- agréement and by reason of the agreement which was entered

mto by those defendants with the .mortgagee, and of Whlch

.the plaintiffs, aeeordmg to the ﬁndmg of the lower Appe]late
~~Court, had no notice.

s The grounds on which thp lower Appellate Court held the E

k]

possession’ of the defendants adverse, appear to .be thab there -

- 18'n9 authonty for holding that ¢ “ knowledge on the part of the
- pérson whose rwhts ‘are mvaded is an essential elemen‘o of '
-adverse possession”; that’ arblcle 144 does not make time runi
* from the time when the plaintiff becomes aware of the mterferencei

Wzth h;s rwhts that the. ruhng in Ohmto v. Janl,z & avowedly"?

" .(1)'(1892) 18 Bom, 51,

R
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. contemplates ‘ the k.possibility of cases” in which possession ~by :
patties other than the mortgaged  may be adverse to the rights of . -
- the mortgagor ; and that the possession of the defendants in this.

casé' which ‘was adverse was not possession ‘of the land itself,
-bub the possession of the equity of redemption. The lower

’Appellate Court considered that the arguments advanced to -
- show ‘that the possession of the defendants ‘was not adverse
-were based on a confusion of the notion of possession of the land
~ with the'notion of possession of the eqmty of redcmptmn The

' passage which follows this remark in the. judgment runs: “If

. some person other than the true owner claims to hold this right -

Hw-"‘as owner himself, his possession is obviously adverse.” :
‘From the passages above referred to, it would seemn thab What
, the lower Appellate Court regarded as the possession of the right
. “was the. claim to-hold the right.,” But -possession means
jsomethmg more than a mere claim to hold. And the possession

“of a right, juris quasi possessio, if that much questioned

& ‘phrase be permissible at all® and if it means anything -at- all,

“consists in the emercise of a right, jus in re.® And unless

and until there be an ezercise of rights’ in excess of. that which
s involved in the possession of the land 1tself if the possession of
" the land be not adverse, there can be no possession that is adverse.
- The definition of adverse possession by Markby, J., to which the
. District Judge refers as Mr. Justice Starlings, is to be found in
Bejoy Chunder v. Kally Prosonno.® It was accepted by the
=" Full Bench decision of this Court in Blavras -v. Rakhmin @ and
" runsas follows:—<By adverse possession I understand to be
meant possession by a person holding the land, on" his owﬁ

*-behalf, of some person other than the true ownel, the true

" “owner having the right to immediate possession”” - The last five
~“words of this passage arc essential. For if the true owner

*" _Has no right to immediate possession, it is-practically immaterial -
““to him who is in- possession, Having no right himself to .
" possession he caunot eject the person in possession: confra

" (1) Gee Favigny on Possession, Book T, ss. ix and xiis -
@ Savigny, Book I, xii; Sir B. Perry’s Translation, p. 131s
. T3 (1878) 4 Cal, 320, N O] (1898) 23 Bow. 137 p 141

[
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L non wlmtem agere non currit prwscmptzo. A claim, not dlvulored,.:f :
~ or communicated or manifested by overt acts- affecting exist *

ing rights, gives no apparent cause of action, and no article

- of the L1m1bat10n Act appears to apply before a rlghﬁ to sue: :

accrues. -
The adverse possessmn of a right then, as seems indeed to be.

 indicated or implied by articles 124, 125, 126, 129, 131 and
other provisions of the schedule, must consist of some exercise: -

of that right. And if the exercise of the right consists solely in

- the possession of land, then the poséession of the right cann'ot,be';
-adverse unless the possession of the land be adverse. Under the
‘Roman Law, “ possession was not lost in land until the possessor

had notice of his physical power to deal with it having been

destroyed.” @  This doctrine was -of special 1mportance in

connection with the peculiarity of Roman Law, which demed .

- possession to the tenant and to the fructuary.® When the.
possessor is himself prevented from dealing with the land, 4. e, -
_ when there is dejectio, there canbeno doubt about his knowledge E
- of its loss. But actual knowledge is not necessarily in all cases -
- material if there be the means of such knowledge: 77 omesﬂ: ‘
< Chunder Gooplo . Raj Narain Roy ® and Bejoy Chunder Banerjee
v. Kally Prosounq Mookerjee. - As stated by Mitra, @ “actual
- knowledge is not necessary., Knowledge. may. be: p)esumed ;

1

from an open and notorious act of taking possession i see’

* Angell on Limitation, 202.” But although there may be adverse

possession notwithstanding the fact that. the owner ‘disconti-
nuing possessmn is unaware of the possession taken by another,
yeb the possession must have been used openly and, ¢ without any

ceffort made or_step taken to produce concealment 7 Rains V.-
- Buwton,® There must be an adverse act—Smrly v. Tolten/mm ;
_Razlwwy Co. M—and - ‘nothing that would lead the awner to -
-suppose that his rights remain . intact: Adnam v. L‘arl~qf ,

* (1) Savigny on Possession Book ITT, . (1868)10 Cal. W.R. 15, pp 16 & 17

. -8 xxxVv 3 Sir E.. Perry’s Tra.nslatxon, @ (1878) 4 Cal, 327.
- pp. 151 227 261, 262, 266, 268, 275 - (5) Tagore Law Lectures, Law of Lumt-
< 277, 281. ~ ation and Prescription, P. 185, note (6). .
@ Savigny, Book II, xxv, P 206,’ (6) (1880) 14 Ch. D, 533 pp. 540, 541.°

- mote (d), and pp, 207,209, . . . (1) (1868) L. R. 5 Eq. 4(9 p. 412

A - \
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Sandrwivcﬁz(l) The possession taken riust not be clandestine. I‘br

" possession, in order to' ripen into a prescriptive tltle, must be
]urldlcal and have none of the witiz possessionis as clam
‘i aut precario. And if in its mceptlon it is .vitiated by its

- clandestine, violent or permissive cha,mcter, it must lose that -

character and become open, peaceable and as of right, before it

_can cause time to run. And it is fully established that when )

there 1s no act of taking possession, something more than a mere
~ adverse claim is necessary to make possession adverse. Thus
““one who holds possession on behalf of another does not, by a
mere denial of that other’s title, make his possession adverse, so as
. to give himself the benefit-of the Statute-of Limitations* : :Bejoy
O%under Banemee v. Kally Prosonno.® There must be some

“adverse act,” so that if the possession has commenced and con-
 tinued in accordance with any contract, express or implied,
between the. parties in and out of possession, to which the
possessxon may be referred as legal and proper, it cannot be

presumed adverse......S0 also in cases between mortgagor and i
"mortgagee ”’: Dadoba v. Krishna® That is to say, if there be -
-, no adverse act nothing overt and no unmistakeable ouster, or

‘"taking of possession, and all- that is done is referable to, or

-~ consistent with and susceptible of explanatlon by, some title

~which does not impugn but recognise the right of the person

~ seeking ‘to recover possession, then there can be no possession’

adverse to that person without notice or iﬂtimatioﬁ to him of
- some kind, that,an adverse claim has been set up in opposition

~“to his right theretofore recognised : Ittappan v. Manavikrama.®

*-“The party claiming to hold adversely must at least go on to prove
- that it was in denial of the othér’s title that he excluded him
from enjoyment of the property. According to the English cases
_‘there must- be something amounting to ouster of the person
‘againstvhom adverse possession is claimed.” The case of Ram-
- chandra Yeskwant V. Sadashiv 4baji® is to similar ‘effect: “As

long as possessxon can be referred to a right consistent with the °
 subsistence. of ownership in being ab its commencement, 80 long

® (1877)2Q. B.D.485 0. p. 400. (3 (1879) 7 Bom. 84 v. p. 30,
" (@ (1878) 4 Cal. p. 329, - @ (1597) 21 Mad. 153 . p, 160
' : o | (5 (1880) 11 Bom. 423, v
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must the possessmn be referred to that rlght rather than to a v
right which contradiets the ownership.” And as shown by the -

- cases of Womesh Chunder Goopto v. Raj Narain Ro 7@ and Bejoy-
. Clinder’ Banerjee v. Kally Prosonno Mookerjee® and in Sharat

Sundart v.,Bﬁobo" Pershad,® Vinayak Janardan v. JIIamm @ -and
Krishna Gobind v. Har: C‘Izum ®) even where there is an act of -

“taking possession, the possession will not be adverse as agalnsb

any person who is.not for the time being entitled to possession

_and who is therefore neither interested-in, nor capable of, eJectlng

the person who has taken possession.  There must be some-

- agdverse.act sufficient to give the person to be affected by it an".

opportunity of knowing that his rights are beirig infringed and
that occasion has arisen for action by him to protect them:.

- Dewan Manwar Ali v. Unnoda Persﬁad Roy®; Mussummat Bebea

" Salodri v. Roy Jumg BakadurD Thus, a tenant or lessee :

" does not, merely by ceasing t0 continue possession on behalf of
'the owner, necessarily create a possession adverse to the latter.: .

~On the other hand, “if the case be of:such ‘a nature - that the™
possessmn would be lost -even if no agent had interfered. with .

. it, in such case it would be -always lost.”® “If the act of 4
- wrong-doer dispossess the ‘agent, undoubtedly the possession- s
- lost, and the knowledwe ‘of the prior possessor is immaterial.”® -

This.applied equa]ly when the tenant was dispossessed: « Quod

" servus wel -procurator wel colonus tenent, dominus videtur posszdere -

et- ideo his dejectis ipse dejiet de possessione videtur etmm st zgnoret

- eos dejectos per quos possidebat?’ .

Thus the agent, tenant or other person holdmg on. beha]f of

the owner, is a means:of securing and continuing his - possession "
_(¢.e., the power of: dealmg at will with the subject-matter) and -
* may for convenience of illustration- be regarded in the same hght
as any other agency or mra,ncrement -such as a safe or other -

receptacle performmo the same-protective functions, #As long.

- as the subject-matter -is so protected and the means of protectmn
is still Wlthm the . control of. the owner, it is obvi 10us that hlS -

0! (1869) 10 Cal W. R, 15, " L (5) (]332)9 Cal. 367. RIS
(@ asis)4cal 2. T SO STY LR TL AL
@) (1886) 13 Cal. 101 , ) (1881) LRSI, A, 210, T - °

(4 (1894) 19 Bom, 138, © - . (8 Bavigny, Book III, s, 35 Sir - I}..
- /' Perry, 277'2780



" power of dealmg with the subject-matter can no more be lost by
~ the mere additionof’ any. subordinate possessor, than a document:
- would be lost: tnerely.by its being placed in’ an ‘enclosure within'

VOL xxvn.] © - BOMBAY SERIES,

" the owner’s- safe. The owner would still. have  the power of
reproducmo ‘at w111 his. eleoyment of the subJect matter, unless

-~ and until on his having occasion to make use of it he found that

- would be under no necesswy of taking steps to recover possession -

he was resisted by the protecting agency itself: "The same might:,

occuLW1th prope1by in-a safe which it was found necessary to
_ force -open to get at the property. And if & stmnorel removed.

~the’ subject-matter from the safe or other means of protectmn, :
. but made no attempt to remove it from the owner’s possessxon

- and control; the owner would not lose his power of using it and

. until the subject-matter was taken, not merely “out of the safe,
bu’t_rentnfely out of his’own possession and control, in which latter.

- case his loss wonld ‘be as complete and unmistakeable-as if no.

'~ ‘means of protectlon had -ever been employed. In the same way,

“the - ‘person -intended to: secure and continue possession may lose

j it without the possession of the owner being necessarily .affected.

R ~a- much lost in that case, and the necessity for action by the

But if the property is removed not only from the control of such
. person but also from the control of the owner, the possession is

-~ owner arises a3 ‘immediately, as if there had never been any

" protecting agenicy at all.  This very. obvious distinction between

a "loss affecting only the agent or means of protection, and a loss

- aﬂ'ectmg also the owner, seems to lie at the root of those cases

in which'it has been held that while there may be possesswn

adverse to the mortgagee, which is not adverse to the interest
of the mortgager, yeb it does not follow that-so long as the

7 mortdagor is entitled only to the equity -of redemp{non, there can’ ‘

be 1o iny asxon of his interest. :
The’ cases of Chinto v. Janki¢) and Vufﬁoba V. Ganyamm(z’

- suggest | 1nstances in whlch the mortgagors interest is mot

assalled

The case of Ammu v. Ramakr«sﬁna Sastrz@) is an mstance and

-cites 1nstances in thch the mterest of the mortgwror is assailed.

o (1892) 18 Bom Bly @ (1875) 12 Bom. H, C. 130,
o ® (1879)2 Mad, 236.
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“The essential dlfference n the mrcumstances of the two sets of

~cases is that in the first set: of cases the mortgagors had no
_ apparent reason to suppose that their rights must have been

infringed, while in the second set the mortgagors must necessarilyf
have known that- they as well as the mortgagees had been

" deprived of the power of exercising ‘their rights and that some

one else was exercising them, In the cases Chinfo v. Janki® §md

* Vithoba v. Gangaram, ¢ which represent the first set of cases, the -

mortgagees while in possession were ousted by a stranger.- In ..

~ both these cases it may be noted that the disseisor was held .by -

the Court of first instance to have been let into possession by -
the mortgadee in Vithobs v. Gangaram as tenant, in Chinto \&

- Jankias sub-mortgagee. The lower Appellate Court, however, ] m

both cases held that this point was not proved. In Chinfo v.

- Jonki the ~plaintiff’s name was entered -as well as that of the -

_original disseisor -in the revenue records. It was alleged that

_.proceedings had been taken for the removal of plaintiff's name

from that record, but it was not proved that they were successful:
or that plaintiff had notice of thenr (I. L. R. 18 Bom., page 85),.
and there was nothing else to show.in what way the possessmn :

- had been adverse to the plaintiff, the mortgagor, or in other -

words, that there had been from the first an attempt to dlspute
his power of resuming possession and control on oceasion arising.
In Vithoba v. Gangaram there -was nothing beyond the bare
_ouster of the mortgagee to show that the mortgagor had any -
reason to suppose a possession hostile to him had commenced.
© On the other hand, in the case of Ammu v. Rumakishna,® which ~
represents ‘the second set of cases where the mortgagor’s mghts

; were held to have been assailed, the defendants had originally. -
- been let into possession as tenants. But in 1861, fifteen years

before suit, an’ enquiry was 1nst1tuted by the Deputy Collector

" (in which enquiry the mortaarror was represented by his mother) -, -
- as to the right of the mortgagor, as against Government, to the
* lands in question ; and in 1862 (fourteen years before sult), 7the
- Deputy Collector held the lands to be the property of Government

and assessed the lands and granted them to the defendants “on

' pattag The plaintiff, the-mortgagor, did not sue the alleged

o (1892) 18 Bom,51. - @ (1875) 12 Bom, H, o 180..
) (1379) 2 Mad, 2"6.
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- ‘trespassers till 1876; -Now, in these circumstances, it is clear that -
“ the defendants did not obtain the possession under the mortgagee, -

or even against him alone, but by virtue of a'decision in proceed-

ings of which plmntlff' the mortgagor, had motice ; o that the.

dispossession did not affect the mortgagee alone, -but was avowedly

intended to deprive the mortgagor of all control, so tht his rights- -
would have been equally infringed thereby if there had been o -

" mortgagee in the case at all.

- The judgment in Chinto v. Janki® alludes to the fach that thei .
- plaintiff was not entitled to immediate possession ab date of the -

defendant’s taking possession. The judgment of Telang, J., in

~ the same case refers specially to the definition by Markby, J,,
“-in Bejoy Chunder v. Kally Prosonno® as showing that possession

could not be adverse to the mortgagor as long as he was not

entitled to immediate possession (vide Chinfo v. Janki, page 57). B

- That is to. say, if the plaintiff was not entitled to immediate
- possession, then the defendant’s act in taking pos'seséion would
~ not infringe any right of plaintif’s to possession and would not

be adverse to plamtlﬂ The question, therefore, arose whether ~

“‘the plaintiff was entitled to immediate possession; ~And the

.-answer to this question, arrived at after considering the analogous
“caSe of the effect of dispossession upon a landlord during the
currency. of a tenant’s lease was, that the mortgagor would be

~entitled to claim immediate possession if the ouster of the mort~
. gagee were such as fo operate as a “ virtual dispossession’’ of the
" mortgagor. This it could not be, unless it operated in some

way to affect the mortgagor immediatély by invading - some -

- right then necessarily exercisable by him. For, in the case of

:_ Jandlord and tenant, the mere ouster of the tenant was shown -
~-to be insufficient so to affect the landlord as to put him to the-

necessity of . vindicating his posmon But when the landlord
was entitled to rent and the rent was not merely left unpaid (a
fact which" would give the real owner no unmistakeable notice

of his rights being infringed), but was actually refused and paid

.. to another person, then there would: be such virtual dzsposses-
" sion of the rightful owner as to put him to ‘his remedy. So in
the case of the mortgagor, when his mortgagee is dlspossessed
,he is at. hberty to say, “WhoeVer is in possessmn, it does

w (1392) 18 Bom, 51 R “@. (1373) 40l 327
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e 1902, . ot mfmttel to me, for 1 am not entitled to it: the mort

< -TARTBAI gagee is: and he alone is concerned, as his rights: only -are
v\;nmg'm.so. infringed and he is only losing his own possession, not mine;:
’ and whoever_is in possession is only taking the place of the --
‘mortgagee and thus representing and continuing my possession,”
~But he cannot continue to say this when the person who has taken
possession by his acts shows, or by his open declaration avows;
that he does not pretend to represent either-the mortgagee or -
the mortgagor, but is exercising a right claimed entirely on his -
own account, In such a case the disseisor affects not the mort-
gagee’s interest alone, but the mortgagor’s, and the mortgagor,".
having no one in his place professing to hold for him, is entitled - .,
to seek recovery and is under the necessity of taking action as -
“much’as if he had been personally ousted. - It was, therefore, in..
“the case of Chintov. Janki® held necessary to remand the case for:
a findirig on the question whether the defendant had thus openly
acted so as to depmve the mortgagor by assailing his rights, and -
if so, when the -possession of ‘the defendant: had thus become
adverse to the mmtgagor. =z T E
The Madras High Court, in dmmw v. ‘Ramakishna Sccstm,(z) d1d
not-rely upon ‘the ouster of the mortgagee as proof of adverse
possessmn of the mortgagor, but upon the fact that the mortgagee’s -
possession ceased altogether, and the mortgagor’s possession was::
not_continued constructlvely, but disappeared by reason of the :
very act of ouster which to- the plaintiff's knowledge challenged
his' own_title.. Thus the adverse possession alleged against the::
mortgagor did not consist of a meére undivulged claim of- the
“equity of redemptlon, but of an actual ouster coupled with an’
- avowed claim, entirely mdependent of the mortﬂraﬂee gomg to the :
" root of the plaintiff’s title. -
In-the case of . Putlappd v. Timmaji® there was a- sxmllarly
open takmO‘ of possession” on purehase, not from the mortwagee .
;or.in reconmtlon of ‘any-right in him, but on purchase from a-
. person (Narsuba,l) who sold also in the assertion of a’ right not.
derived from the mortgagee, and the possession of the purchaser -
~ had continued from 1856 to.1884. And in that case what appears.
to have been regarded as the most_conclusive evidence of the

() (1892)18 Bom. 5. ( (1870)2 Mad. 26,
: R (3)(1889) 14 Bom, 176. :



VOL, XXVII’} " BOMBAY SERIES, B9
(xdverse nature of the possession was indicated in that pasbage 1902
of the judgment which states that, in- 1856, -Narsubai was-* in - - TARUBAI
- possession of* the equity of redemptlon adversely to.the rightful VENEATRAO.
helrs .and’. actmy as if she-were the-owner ' of the. property dnd- ‘
' recﬂwmg the rent uhwﬁ the mortgagee had agwed to pay- by -the
mortgage bond.~ Ramappa derived his title as’ - purchaser from
_ Narsubai,” and " although possebswn ‘was probably “given him -
directly by the mortgacree it must be deemed to have been at the
* desire of Narsubai on his discharging the mortgage-debt.” " The.

" above-passage shows that there was not: only a bare claim of the
eqmty, but an active exercise of the rights attaching to a holder
~thereof; - It was not merely that Narsubai paid off the mortgage

, (for that is not the- exercise of a right so much-as the. discharge
- of an obligation), but that she tock what plaintiff; if in possession
.. of ‘the equity, would have been entitled to, viz, the rent agreed
. to'by the mortgagee in the bond, a right which plaintiff must

~have known he_was deprived of. The passage cited further

shows™ that the- possession of the purchaser Ramappa was

" virtually. derived not from the mortgagee but from Narsubai, and

" the conclusion was that “the Subordinate- J udge was right in
*considering Ramappa as deriving his possession from Narsubai’
J ~and Ais possession as being adverse to the plamtlﬁ from ‘that
txme” PR S :
~In Ittrzppan V. .M'mmm/%mma(l) & passage is: quoted from thc

]udomenb ‘of Telang, J., in Chinfo v. Janki,® which stated that

. the mortgagor hewmg once putb -the mortgagee in possegmon',
ordmarzly has no right to the possession until the mortgage is
*. paid off.” - And it was observed, that « notw1thstand1ng Pyttappa
R szma/z,W it would be seen from the later case of Vinayak
Jamu dan v. Mainai® that the opinion of Telang, J., commended -
. itself ‘as sound to Sargent, C.J., and Candy, J. In this state
~ of the. authorities, I would say that Mr. Justice Telang’s-view
appears to be the better .view. If, however, that in Ammu v. .
" Ramakishna Sastri® be the correct one, still the possession of the
pérson taking it from the ‘mortgagee would not be adverse unless i
- and until the mortgagor has notxce of it: Massad v Tﬁe Collectm )
: O (1899) 21 Mad, 153 v. p. 165, (9 (1889) 14 Bom, 176, [

(2) (1892 18 Bom, 51, . o {4) (1894) 19 Bom, 138,
By (5) (1879) 2 Mad, 226, .
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of Malabar O Thls last-mentmned case, it may be noted is the o
converse of Ammu v. Ramakishna'® as being an instance i in which
the mortgagor, having no notice of the proceedlngs of. Government ,
declaring his lands to have escheated and transferring them to
another, was not affected thereby, while in Ammu v. Ramakishna

_the mortgagor was held to have been affected by similar procesd-

ings because he had notice thereof. Thus notice is- essential
where there is otherwise no circumstance from which the’

. plaintiff could become ‘aware that his rights had been disputed, g
'The case of Vasudev v. Balaji® appears, therefore; to have no .

application here, - For that case was one in which a consent

- decree had been passed against co-owners in a mortgage suit, and
. one of the co-owners subsequently redeemed and having obtained

and held possession for over twelve years, set up adverse possession
against the heirs of the other co-owners. It was held that the =
possession .so set up was adverse. It wasargued that to hold
article 148 not applicable would be to prejudice the plaintiff by an: -~
act to which he was no party. But the Court held that argument.
had no forcein that case, inasmuch as the redemptlon was under a
d\ecree passed against both mortgagors. This fact gave the mort- -
gagor who did not redeem, full notice that, if he did not redeem,
either the other co-owner must have done 50, or that the right was B
lost for ever. And the Court gave a note of warning as to the -
importance of this distinguishing circumstance by adding, “what -

considerations would apply if the redemption were without-the -
‘mortgagor’s knowledge we need not now discuss.” The effect of -

‘absence of such knowledge appears to have been-sufficiently - -
illustrated by the other cases hereinbefore cited, and is distinetly - -
~ shown in a case more pertinent to the present question— Moidin
V. Oothumanganni® —where one of the co-mortgagors redeemed

and thereafter dealt Wlth the land for twenty-two years from 1864

- t0 1886. * When the sons of the. co-mortgagor sued in respect of -
- their m01ety, it was held that, in the absence of proof that the -
" ‘land was held with an assertion of adverse title, the plaintiff was -~
~ entitled to a decres. The mere assertion of title in the recital
of a deed was held insufficient, and the case of- Ramchandra .

() (1886)10 Mad. 198~ () (1602) 26 Bom, 500
" (1879) 2 Mad. 226, @ (198%) 11 Mad. 416,
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Y sshvant. v, Sudashiv Abagzm was referred to, inwhich the principle
B for computing limitation in such cases was said to be analogous

to that of <the provision which bars an -excluded co-sharer °

generally by the lapse of twelve years from the time when he
. becomes aware of bhis exclusion, Itis true these -were cases of
- redemption by co-mortgagorss But the main principle. involved. -

' in them is the same as that which must apply here, viz, that

possession must be in some way or other ostensibly adverse 3
before it can“cause limitation to run, and when there is no actual
- ouster, or deprivation of any right, there must be a manifest -

“ and known assertion of a title incompatible” with that of the
- disseisee. The nature of the requisite assertion of title- may be
~ gathered from the case of Gangabai v. Kalapa,® where it was held
" that mere assertion would not avail in the case of a permanent

lessee claiming to be owner, unless made to the Arowledge of the E

“owner. So also in Mulji Bhulabhai v. Manohar Ganesh®
- “persons having come in as mere servants or agents cannot by
a wish or a volition change. the nature of their possession.”

~ There must be something more than an undivulged claim of-

" _right, :
. In the present case, the Subordmate Judge seems to reward

. ‘the defendants’ action as adverse because they passed a Zabulayal
 to pay the mortgage-debt, and made payments accordingly.

But_this was not action which- could in itself cause any. loss
or deprwatlon of plaintif’s rights apart from the claim in
. pursuance of which it purported to have been taken and of

- "which the plaintiff is not found to have known anythmg at -
~‘all.. The Subordinate Judge reférred, however, to the case of

Cholmondeley v. Clinton,® as showing that when a person claim-
- ing.to be entitled fo the equity of redemptwn enters on the

mortoraged property and pays the interest on the mortgage, his

“possession is adverse to the true owner, Thls statement, as to

the effect of the decision in Gholmondeley A0 Clmton, appears to
 be due to a misconception which a reference to the case itself -
“might havé corrected. The mlsconceptmn is that, for the purpose
- of showmg ad»erse possessmn of the equlty, an agreement to

i @) (1886) 11 Bom, 422, e (1897) 12 Bom, 322,
2 (1885) 9 Bom. 419, (4 (1820) 27, &W.at pp- 186 187.
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1902,  ~ redeem and - payment of the money to redeem, stand on the
‘Tanvmsr Same footing as payment of interest due from year to year- by
vmx'ifm 0, the ‘mortgagor t0 the mortgagee under the bond. But the~
- distinetion between the' two payments is this, - As_ stated m
‘C’lzolmondelej v. Clinton,® ¢ payment of the interest operates..i.,, -
to keep alive the mortgage-debt? It is a continued -mutual
recognition of his (the payer’s) title as mortgagor and that of the:
person to whom the payment is made as mortgagee.” “If no -
interest upon the mortgage had been - pald by any one......(i.e.”
"forrr‘the statuto'ry’period), possession in the.'mortgagee; would
have decided the question of title in favour of that posseSsion
. because “ the actual possession of the mortgagee, continued.. « for
“such penod -without any payment of interest by the mortgagor,
~ or anything done or smd during that period to recognise the '
“existence of the mortgage, or to acknowledge it on the- part- of
" the mortgagee, would clearly Qpera,teas a bar to redemptionby
~ “the mortgagor.” Thus the mortgagor, Mrs, Damer, must have .
‘known that if she were not paying interest all that period, either:
somebody else nust have been doing so, or, if the mortgages -
“were in actual possession, then her right to redée‘m:v(roﬁld‘be)"
barred. But for the necessity for the payment of interest, the
. Jucldment shows (page 187) “ actual possession by the mortgages .
~ might have had a different effect, because that would have -béen
 consistent with her (\Ers Damer’s) title, and not adverse to- 1b” :
‘But,in the p1esent case, there. was nothing to show the
plammﬁ's thalt any one else was assuming the character of the
~mortgagor, for as plaintiffs: wére under no necessity to redeem
at any one particular moment within the statutory - period, they -
~ <had no'reasdh to suppose - that if they did not redeem, ‘eithér./;'r
somebbdy else must be doing so, or that rédemption would be '
' barred In & case such as Cholmondeley v. Clinton payment
of the mtelest of the mortorage by ...... the person claiming tobe *
‘mortgagor to- the mortgagee, is a recoumtlon of the r1ght and
title of the mmtgacror, and preserves it unbarred ; but it cannot .
‘be' deemed a recognition of the right or title of any other person
to be the mortgagor. - It is an act of directly contrary 1mp01ﬁ
"'By ma,kmg the payment in his own ‘nawme, and on hls own

@ (18"0) 23, & W. v.ppe 186, 187
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account “he (’uhe person clmmma to be the morto*acor) takes B

upon hlmself to do an act that belongs to the mortgagor, emd
thereby virtually declares that character to belonfr to himself ”’

-

‘(2 J. & W., page 180). It is further to be borne in mind - -

that - in ’0h0l1n01zoléley v. Clinton® “the mortgagee ’havi'n~0'
- declined’ the possession, left it as it was bafore the mortgage,

“in the mortwacor, who continued in the actual possession and

enjoyment of the rents and profits for his own absolute use

“and benefit, as the equitable owner of the estate,” and .

. = 63
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therefore in a latﬂr passage (page 185) ““the mterest of the‘

: " mortgage money ” is spoken of as teudered from year to year -
- “by the person who, claiming to have succeeded . to the “original
>mortgagor in the title to the equity of redemptmn, is, by the
" dsquiescence of the rightful owner of it, allowed to remain in

~_the quiet and uninterrupted enjoyment of the estate as fhe sole - -

cand admitted owwer” So. in an earlier passage (page 143) it

¢ was said : “So long as the incumbrance continues, the inferest -

must be-paid by whosver is the owner of the estate, as much as’
- -the taxes or any other outgoing payment. Payment thereof is
~.an-admission of the debt and of the title of the mortgagor, but

. it s no. admission’ of any right existing in any other person to

the estate much less of the right of any person alleged to be.
_the rlghtful mortgagor, It is, on the contrary, in respect to

- him, in.itself the strongest exercise of adverse possession, "
‘1t is a public usurpation of the character of the mortgagor, from
year to year doing the acts which belonged to it ...... The

mortgagee recognised him as such by receiving the interest

from him. . Hotace, Barl of Wimpole, and - those ‘who claimed -
under ‘him, knew this, but never iutegfered to offer payment

* themselves, or question its being made by Liord Clinton.. They .
forbore in this respect, as well as every other, to act ag the "
 owners of the estate, because they considered that character to’
‘ belong to the Lord Clinton, and not to themselves, They
therefore in so doing recognised and acqmesced in his title, but

“he'did nothing to recognise theirs. On the contrary, his, actsv.’
. were -uniformly adverse to it. -The laches -and non-claim of

thc one party, and the adverse possessmn of -the other, are as.

<1> (1820) 2J x W, m pp 186,187
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strongly exemphﬁed in ‘this instance as in every other, ”_ So m:
another passage (page 142): “The fact of the possession taken
by the late Lord Clinton, the exercise of ewery act of owner-
skip and domsnion by the late and present Lord Clinton, the
receipt of the rents and profits, the payment of the outgoings,
the interest of the old mortgage, the new settlements magle .
creatihg long terms of years for a jointure and raising pprtions,
and for borrowing large sums upon new mortgages, and settling
the estate permanently in its family : all this the bill states to~
have been made known to Horace, Farl of Ocford ; that he was-
acquainted with the greund wupon which Lord Clinton founded
his title, and that he took legal advice wpon it ; and ......after- -
‘wards ...... deliberately, ...... again consulting his legal advisers,

~executed the deed of confirmation, expressly recognising the title -

of Lord Clinton and the acts done by him under it. Upon the
-death of Horace, Barl of Orford, neither his devisee or heir,
though each now sets up a claim to the estate, ever took aﬁy :
steps to prosecute the claim till the present suit When the bwenty _
years had elapsed.” - ) ‘ e

“No doubt,” as observed in Dalton v. Angus @) 5 g, faﬂure to

imterrupt,rwhen there is a power to do so, may well be called

laches,” and in Okolmondeley v. Clinton® “ the same claim might .

’ have been preferred in a Court of Equity at any time during the

twenty years suffered to elapse (7. & W. 145).’ There was no
pretence of any disability  (page 142). . -

But this bar to equitable relief on the ground of la.ches a,nd ’
non-claim could- not apply where there was neither knowledge . -
of the assertion of an adverse claim -to the equity,” nor any -ach
done- by a,u‘oth(e‘r avhich, it was necessary for the claimant to do.
to preserve his title, and which if not done by him ‘must have

‘been done by and for the benefit of an adverse claimant, unless -~

the equity-itself were altogether lost. The adverse possession -
of the equity was therefore due not to . the bare claim "as mort-
gaoror bub to the exercise of rights and the doing of acts which ™
amounted to a * public usurpation of the character of the mort<
gagor,” a usurpation’ of which other persons eclaiming that -
character could not, if they professed to retain it, have remained. ~

() (1851) 6 App. Ca. 818, ® (182023 & W, 0. pp. 186,187,
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r'Aamesley @ of & tenant dxsavowmg the landlord’s title and Vnmiumo

. \attormntr to another, if the landlord, being appmsed of * it,
, acgmesces, the poswssmn of his tenant becomes adverse and the
Statute of Limitation will run “against him.? Thls, however,

“would not, wdder the rulings which follow Womesh, Chisnder’s

~ “case® above "cited“‘a;p'ply in India apparently. in: the' case of a.
- suit for possession” against a tlespassel when. the owner is not.
- entitled to immediate possessmn. Thus the owner could have no

“.power to sue for possession, during the currency of an. ijara, and.
- time would run against him, therefore, only .on ifs termination,

- though prior to that he “might possibly have a right to bring a
suit: for declaration “of . title (Krishna Gobind Dhur V.  Hari
.;C’lmrn Dhur ®} which it would be dlscretloneuy W1th ‘the Court -

- ‘o give or refuse (See Mussamut Doolkun v. Lal Bgﬁm ee).; Raiak
__Nilmoney Singh v. Kally Churn ®). " And laches ‘when the’ law of

‘limitation has detérmined the period for suit would be no ground

for diminishing that period: Juggernath Sakoo v.Syud Shak.® . .

: Thus the-adverse possession of a right may be entirely distinet-

fiom the adverse possession of tangxble immoveable property, :

@ right to sde. in respect of the former arising possibly on open
- ‘and avowed assertion or manifest adversé exercise of such right,
Whlle, on the otherhand, the right to:sue in'respect: of - the
. possession and the consequent running of time under article 144
of ‘the Indian Limitation Act in respect thereof can commence
only when -the 'possession itself (and ‘not-a mere ¢laim: to some.
~ ‘minor nght) becomes adverse to the rights of the person alleging
- tltle, ‘which - 1t cannot be as long as that person is not entitled to~

- claim’ possession.. And Ckinto v. Janki™. shows that for a mortgagor

to be entitled to claim immediate possession, on the ouster of the -
~_mortgagee, there must be “wirtual ‘dispossession” of the. mort-
~ gagor as well as of the mortgagee. - In other words, there must
" _be something done or declared, excluding his power to resume -

_possession ab will, as unmistakeably as physical ou\ster:woul‘d."

" (1) {1806) 2 Sch, & Lef. 624 quoted in 2 J. & W, p. 18,

L (@(1869) 10 Cal. W, R, 18, . (5) (1874) 23 W. R. 150 2. =,
“(3) (1882) 9 Cal.367v:p, 368 . " - 7 (6) (3874) 23 W R. 92 2. Cs

L WQTyIgW.R.B. . . ™ (1892) 18 Bom. 5L .
 m99—s : A -
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" The any Council case of Karan Smg]c, V. Balcar Ali Klan ®
.shows that whereas under’section 1, clause 12, of Act X1V of 1850.
s suit for possession-of immoveable property must be brought’

. ;wibhin twelve years from the time when the cause of action arose, .
‘under article 145 of schedule IT of Act IX of 1871 (a/md therefore

- under article 144 of Act XV of 1877), suits for possession must be-

~ brought within twelve years from the time when the possession

~ of the defendant, or some person through whom he claims, has

E ~become adverse to the plaintiff.- . This decision, as explained

in Faki Abdula v. Babaji Gangaji,® means, when taken with

‘that of Mohima Chunder v. Mokesk Chunder,® that where a -
- plaintiff has been in possession, and has. been dispossessed, he

must show possession ‘and dispossession -within twelve years,

" “bub. where- there is no allegation of original possession ‘in -the
. .plaintiff lost by dispossession or” ‘discontinuance of possession,

then the party relying on adverse possession to displace a
proved or ‘admitted title must ‘show such adverse possession:

~to have commenced and continued from twelve years prior to

suit. In the first-mentioned case the plaintiff admits adverse

-possession at least to have commenced. In the second he does
not. In the first case, therefore, having admitted ouster; he

has to show that the adyerse possession, which he admits: has.

Jbegun to run against hlm, dates from a time too recent to allow-

of its ripening into a statutory title. In the second, when

- there has been no- such ouster .as to give notice of the adverse

nature of the possession, it is incumbent on the person alleging that
the tltle set up against him is barred by twelve years -of adverse

-/ possession, to show, not only that his possession has lasted for

_.twelve years, but that-it has all the time been in open conflict
. with the title on which the plaintiff relies. The result is, as above
-indicated, if there has been no ouster or « open and notorlous

- -ach of taking possession, ? then the person relymg on - his

.possession to. defeat .title, must show that it was of such a.
~nature, and involved the exercise of rights so 1rreeoncﬂeable‘

Wlth those clalmable by the plzuntlﬂ' as to give the: plamtlﬁ

© s sALL @ (1890) 14 Bom. 458
®) ass9 16 Qal, 473. 5. ¢, L BIGLAZ. -
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-l_occaswn to dispute that possession (or, in other words, that it was -

. such-as to give a cause of -action or right to e for possesswﬂ)
kthxoughout the twelve years next preceding the suit. = The mere

. “will not; suffice as a-bar to'a title proved: ot admitted : Secretory
* of State for India v. Krishnanoms Gupta.® And even where

- there is possession, if it has commenced without any act of dlS-: i
possessmn, and is ‘susceptible of explanation- by reference to a
*title not inconsistent with the rights of the person agamst whom

a7
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-existence of the claim without possession; actual or- constructive, =~ =

- it'is set up, or of one holding on behalf of such person or tem-

porarily entitled to exercise his rights,vthere can be no “necessity

to call that possession in question, unless and until .interference )

" “with the right of the person against whom it is alleged has been

.manifested by acts affecting his existing right, or “has otherwise -

been brought to his knowledge Viewed from this standpoint,

s there seems t0be nothing irreconcileable in the decisions of Ammu \
.v. Ramakrishna Sasiri,® Putfappa v. Timmafi® and Cholmon-

* deley v. Clinton,® on the one hand, and those in Chinlo v. Jank:®

and Vithoba v. Gangamm(“) on the other. - For,‘in the first three -
cases, not only was the mortgagee (the person who represented the

claamant and‘was entitled by his possession to exclude that of

the clannant) out of possessmn but the possession was taken by,
" a third party who had, to the knowledge of -the claimant, the -

mortgagor, done things which could leave the mortgauor no

‘room for doubting that his rights and position had been usurped.
" In Ammuv. Ramakrishna, a third party had ousted the mortgagee -
/by;c;mtesting the- title with the mortgagor face to face.. In -
- Puttappa v. Timmaji, a third party had taken the rent which
'was periodically payable to the mortgagor,  and had handed on
 ‘possession to .the defendant. And-in Ckolmondeloy v. Clinton
every act of ownership had been exercised to the knowledge and

with the acquiescence of his rival. And in all these three cases,

- the mortgagee’s. possession ceased, not in favour of a person acting

in-exercise of the mortgagee’s rights, but in’ favour of a person

actmg in open 0ppos1t10n to the 11<rhts Whlch any one rep1esent- 7

® (190;)11 h:3 59 1. A, 104, W (1820)2J &W o. pp. 186, 187
©) (1879) 2 Mad, 226, " , ¢) (1592) 18 Bom. 51. -
@ (1889) 14 Bom, 176, . ® (1875) 12 Bom H. c. R. 160,

o
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ing the mortvmdor niust haVe had occasmn to exermse Ancf
‘therefore, as neither the mortgagee nor any one on his behalf wag®
~.in possession, any person claiming to replesent the mortoanor-

. knew that no one but the mortgacror or his representatxve had

.any right to be in possession.. In Gholmondeley v, Clmton,(‘l if
‘the mortgagée hiad Béen in possession, the lapse of time thhout

© recognition of the-existence of the mortgage would haVe bau'ed :

- redemption by the person claiming to be mortgagor.®” And the -
* claimant who had done nothmg whatever to keep the eqmty of
.redemption: from becoming  barred, could not claim that equlty
-which had been preserved by some one else, who- had presewed
it for his own benefit alone, openly assertmg and exermsmg thé

~ right- to do s0 dg against that claimant. . S

~And limitation does not*begin to run’ aaamst a plalntlﬁ' untll

- he-is under sorpe. negessity or duty to assert his title : Defu,an

Manwar Al v, Unnodda Pershad Roy@ Musbumat Bebea Sa/wflm
Vi Roy Jutig Bahadur® .0 o e o

' No doubt, as long as the mortgagee is in - possessmn ‘he- and
all claiming .under h1m 1epresent “the - mortgawors possessmm
If the morfgagee in possessmn is dlspossessed on grounds afféets

“ing only his right,- as for mstance his right ‘as heir to represenf;

, the orlgmal mortgagee or his rlght as in- Z’mmanandaa V.
Jamnabm,(*) :to possess1on in splte of a thlrd party’s lien on the
“property, then the dlspossessmn of the mortaa,(ree obviously does
not 1mpeml or call in questlon any rwht of the mortgagor, and

~ the mortgagor -is- not concerned or entltled to insist on bemg

" immediately  restored to possessmn dnd the possessmn taken is
not adverse to him “and canhot cause time to run agamst hxm. :
. To give the mortgagor a right to insist on immediate possession,
- there mu%t be an unequivocal ouster preventing the possessmn of -
. the mortaador frow contmumg altoo“ether by leaving no room for
" doubt that the- person taking possession does not profess to

: repreeent the mortgagor, but to hold in spite of him.: -In such &

case, the mortgagor is as effectually and unmxstakeably dlsplaced

(1) (1620) z 3. & W. 187; StorysEqmty Junspmdenee, 9th Edn o B 1028a, -
. Vol ILp.215. . -
(2) (1579)L R.YLATL . (® (1886) L. R, sI.A 210
) () (1885) 10 Bom 49, :
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.as if there had been no mortgawe ab all When an ouster takes :

" place in that manner the mortgagor knows that no “one is in
possession. who can represent or continue his possessmn, or who

: ]ns nghb to be barred) to claim possession 1mmed1ately. :
In the present case there was admittedly on the ﬁndmu of

the lower Appellate Court no. notice or knowledge, or cireum- -
sta,nce that could have ; given notice or knowledge .to the mort-
) gagor, that the -defendants’ possession was either commenced or

continted in opp031t10n to, or displacement of, his rlgh’os “or that ;

it would prevent him, on occasion' arising, from- resummg his

‘power to deal with the sub;ect-mabter He had -no reason to
/,suppose that his rights were invaded. And untrl ‘he_ had such
“reason, he could not be under any necessity to take action for -

'recovery. ‘The possession of defendants, therefore, was nob

adverse to the plaintiffs from the tirst, and it has not been foundf
' vthat anythmg has occurred which could have made 11; so for a

: perlod suﬂiclent to bar this suit.

The decision of the lower Appellate Courb is based ona mlstaken;

! ,notlon of the law as to what constitates adverse possession and

“must, therefore, be set aside; and as unfortunately that Court ‘
has failed to decide the further issue arising in the. case as to’

’ the rwhh of the plalntlﬁ's to redeen, the- decree must be reversed
and the' case remanded for a decision on the merlts Costs W1ll

ablde event. "

~

ASTON, J. —The facts as held estabhshed by the lower Appel-‘

" late Court ate as follows.’
. Plaintiffs 1:and 2 are the da.ughters, and plalntlﬁ' 3 the

grandson, of the mortgagor Khutubsha, wife of Kondi. Defend- -

_ants 2 and 3 are the sons of Kondi’s brothers. Defendant 1
. is the mortgagee. "he mortgage was created in 1866. At some
- time prior to- 1885 -defendants 2, and 3 entered on the land as
- the mortgagee’s tenants, and presently asserted themselves as

mortgagms They took the mortgagee before a conciligtor in

1885 and arrived -at an agreement (Exhlblt 114) whereby they -

affirmed - this rlght and agreed thab the mortgage-debt was
to be paid off in annual ingtalments of Rs. 8 the defendant
1088-—1 .
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" entitled (and it is necessary and his duty, if he does nob want\
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retaanmg possessmn of the land. Tt is said that these payments'
were duly made, so that the lien was extingnished i in 1897. -
The agreement is dated 21st August, 1885, Tt was ﬁled 8y

'ra. decree on 27th November, 1885, . Plaintiffs commenced the

present proceedings on 5th October, 1897, i.e., more than twelve "~
years after the date of the agreement but less bhan twelve
since it was filed,

" On these facts the District Judge- has apparently held ‘that

* the defendants 2 and 8.have not been in adverse possession of the

mortgaged property, but that they have been in adverse posses- -
sion of “the equity of redemption’” from 21st August, 1885,

* because it i is clear that defendants have claimed to hold this
_as owners and to the exclusion of the plaintiff since that date.”

The District Judge further held that it is true that in the
present case the plaintiffs had no notice that the defendants
had usurped the equity of redemption, but considered that the:

- plaintiff’s suit for redemption is governefl\by article 144, sche- -

- gage. .

dule II to the Limitation Act, XV of 1877, and was barred bv?'ﬁ-

~ twelve years’ adverse possession of defendants 2 and 3,

- “Taking the facts as found by the lower Appellate Court lf,';

* the defendants 2 and 3 had in fact no right to redeem the plaint
“land mortgaged to defendant 1, their possession is no better as-

regards adverse possession than if they had taken from the,
mortgagee, defenda.nt 1, a transfer or ass1gnment of his- ‘mort~

3

. The decree must, therefore, be reversed and the case rema.nded

‘for a declsxon on the merits. .~ - :

- 1 Decres reversed. Case remanded. . -
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