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her general rlght based on the deed. was found in her fa.vour . |
All that went against her was the decretal order refusing to

‘award to her the arrears due for the period to which the suit

related. Her present suit is not for those arrears, butis ,for‘;ithe '

arrears due for a subsequent period, and in virtue of a general .

right based on the deed passed by both the defendants and found .
valid and binding as against both in the previous suit.. The plﬂa

- of res mclzcata, therefore, fails:

As to the second point, the mere fact that the second defendimt
denied “his liability as surety in the previous suit cannot be
regarded as a notice puttmg an end to the contract. under section.
180 of the Contract Act. That denial was made for the purposes
of pleading, and cannot have any other effect given to it than
was given in the suit itselfs See Balagi Sitaram v. B/Lzlsa]:, ‘

Soyare,® where Westropp, CJ held that a mere- demal of

liability by a party in a previous suit, cannot operate as. notice; ,v 2
Moreover, the second defendant in the previous suit denied the *

‘existence of a legal contract; such denial cannot be given the .

effect of a notice to the plaintiff that the second defendant‘z"i"

“wished to put an end to a legal contract Whlch is proved We W

‘confirm the decree with costs.

« De’ar‘ee cmzﬁrmed.'"

(1) (1831) 8 Bom, 164,

£

| ORIGINAL CIVIL.

Before Sir Ln H. Jenkins, K.C.LE., Ohicf Justice, and Mr. Justice Bqttg/,'
HARI PANDURANG AND ANOTHER, PLAINTIFFS,'}; SECRETA.RY oF’
STATE ror, INDIA 18v COUNCIL avp rar TRUSTEES ror THE IM-
PROVEMEﬁIT or THE CITY or BOMBAY axp JAMES McNEILL,
HPECIAL CoLﬂECTOR UNDER TEE LaND AcQUISITION ACT FOR THE ACQUISIS

_PION OF LAND {fOR THE PURPOSE OF THE Cry oF BOMBAY IMPRovEME\Ir‘f
TrusT, DEFEND: s NTSX

‘ hmsd:cmon—-Impmuement Trust Aect (Bom Act Iv of 1898) LegtslatweAf
- powers of Goveraor %f\Bombay in Council~—Jurisdiction of High Court to -

conszder whether ulbXe 'vwes-—Subordmate Legzslature~—0¢eatwn of new -

\ * Suit No, 113 of 1903
(.
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C’ourts-—Land AcQuzs@tzon Act L of 1894)——Indmn C’ounczls Acts, 186‘1

- Tribunal established by Improvement Trust Act nota Court—Notices—

""_,«vFormalzty, no injury caused . by error in—What defects vitiate an Act—.

-, Civil Procedure Code (det XIV of, 1882), section 424—Inymctwn against

smt

In the year 1898 cerba{in imprévemehts werei_projecfed in ’cha :(!»ity of Bombay,
~ and an Act, called the City of Bombay Improvement Act, 1898; was passed,

-giving to a Board thereby constxhuted cerfain powers W1th a vmw to carry these ;

1mprovements into effect.

*On the 25th of September, 1902, there was pubhshed in the Bombay Govern-

ment Gazette a declaration, purporting to be in pursuance of the Agt, stating
that the Governor of Bombay in Council had sanctioned a street scheme made

‘by the Trustees for the Improvement of the City of Bombay under the provi-

- sions of the Act (that being the style of the Board thereby constituted), and that

certain lands, including those in snit, were “ rieeded to be acquired by the said

_ Trustees for the purposes of exesuting the said street scheme ” a,nd were required
for a public purpose. ’

"The plaintiff received notlces from the Specml Collector (defendant 3) stating

. ,that certain premises therein mentioned were about to be taken up by Govern-

. ment . under Act T of 1894 (Land Acqmsxtmn Act) and that the said properties

were to be acquired under the’ said Act. The notice did not purpoxt to be 1ssued
under the City of Bombay Improvement Act. _ : v

Held, as the Intprovement Act did mot prescribe that the notice. should be
- oxpressed to be under that Act, there wasno omission of a formality directed by
the Act, and that the plaintiff had not been shown to have been.in any- way
misled or damnified by what was, at m8st, a misdeseription,

One of the Spacial Collectors, having made ‘an award of the compensatlon to
be allowed, gave notice to the plaintiffs to hand over possession. The plaintiffs
therenpon. commenced this suit against the Seeretary of State for India in

_Council and the Trustees for the Improvement of the City of Bombay- The

Special Collestor was subsequently added as a party.

It was contended by the plamhffs that the Improvement Act was ultra mres‘:

of the Bombay. Legislature. - .

Held, that the Governor of Bombay in Council is a snbordmate Tegislature,

"o that the High Court has the right and is charged with the duty of deciding

.'judicially whether the impugned legislation is within the scope of-its authority.

Held, further, thdt the Act was not ultra vires in that it amended or repealed

the Land Acquisition Act so far only as it affected a particular corporation in a

_ ‘particular locality. The referencs to the “ province ” in section 5 of the Indian

Coungils Aet, 1892, is merely for the purpose of defining the limits of legislative

* operation and in no way imposes the condltxon that all leglslatxon should aﬂ-’ect
© the whole of that area,. oo ak

S

Swretav Y of State—-Ex parte m;unctwn w/zen not to be gmnted—-lvotzce of S

42

s * 1003,
©- and.- 1892— Questions of . policy, High- Court's . power:-to ~discuss—
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 Query: Whethe1 the La.nd Acqmsﬂnon Act i amended. or repealed by the
Improvement Act, having regard o the fact that the Board of Trustees- 9 not'a
company within the meaning of the former Act, While the compensation is ot
payable out of the publie revenues or out of any fund controlled or managed by :
alocal authority. '

It was further contended that the Improvement Act did not comply ‘Wlth ﬂxe

+ provisions of the Indian Councils Act, 1861; in that it was not m fact “ for tho
peace and good government ” of the Presidency. ‘

Held, that the High Court ha,d no jurisdiction to dlscuss the pohcy of the

' Act.

. 1t was further conbended that the Act was vxtlated in that it crea.‘ed a new

: Court and thereby mterfered w1th the functions and ]unsdlctmn of the ngh .

Court.

" As to this it was Zeld (1) that the tribunal created by bhe Act was not a3
Court and was thexefme free from the contrcl and superwswn of the High
Court except where an appeal was sanctioned by its President ; (%) - that the.

. Improvement Act could not confer on the High Court Junsdxctmn to entertam"

appeals from such & tribunal ; (8) that the whole Act was not vma,ted merely”
by this defect in the prescribed machinery for ascertaining the: compcnsatxon_,
payable; (4) applying the- principle of the Colonial Laws Act, 1865 to the

Improvement Act, the provisions for taking possession are not void. ! e
" It was contended on behalf of the Secretary of State that, having regard tok

-section 424 of the Civil Procedure Code, the suit was. not mambamable agamsﬁ,
_him as no notice of suit had heen given, : e .

Held, thatin the eircumstances of this case no 1113unct10n “eould be cla.lmed

against the Secretary of State, and therefore the suit was nob mamtalnable Wlth-
out notice. T ;

Per Jenkins, C.J—This was 'not a pase iu whlch an. ez pmte mpmctlon
S reqmrev

notxce, however short, ta be ngen

Suir to res{nam the defendants by injunebion from takiho‘

'possessmn of the plaintiffs’ property under colour of & certain

award made by the Special Collector (defendant 3) and of ‘the

- provisions of the City of Bombay Improvement Act (Bombay

Act TV of 1898), -
- The suit was in the first mstanee ﬁ}ed aora,mst the Secretary

: 'io‘f State and “the-Improvement Trust (defendants 1 and 2), bub

at the hearing the Speclal Gollector was added as a party

‘(defendant 3), .

The plaint stated that on the 27th November, 1902 the plam—f

~ tiffs received notices from the Special Collector (defendant 3)'_:":‘

Ny statmg tha.t certam prennses therein mentloned were aboub to be
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. taken up by Government under Act I of 1894 a.nd tha.t the sald
premises were to be acquired under ‘the said. Act I of 1894, -
The said premises were the ancestral property of the plalntlﬁ's '

~and had been the family residence for some geneza,tlons. 'I‘he
V plamt then proceeded as follows : :

-5, The plamtlffs, in pursuance of the notlces recewed by the pla.inhﬂ's as
aforesald attended before the Special Collector, being ‘represented by their
Solicitors, and pointed out to the Special Collector that he had tio jurisdiction
'in the matter as no declaration had been published under the Land 'Acquisition’ -

Act; 1894.. The Specxal Collector, however, hald that the proceedings were

legula.r, and subsequently at the same meeting held that further procesdings

would be held under the City of Bombay Implovement Act, No. IV of 1898. -
. 6. .The plaintiffs proceeded before the Special Collector under protest, and
.they submit that the whole of the proceedings before the Special Collector were
withoubt jurisdiction and wholly irregular and void. The said proceedings
began under the Land Acquisition Act, I of 1894, and subsequently proceeded
“under the. City of Bombay Improvement Act, IV of 1898, The plaintiffs
“sibmit that no procsedings could be held under the Land Acquisition Act,
1894, because no’ declaration had heen published under that Aet, and they
further submit that no proceedings could be held under the City of Bombay

“Tmprovement Act, No. IV of 1898, because the procedure under that Act had

_not been followed and no notice to the plaintiffs had been issued under it

Moreover, the plaintiffs had attended under notice that the land was about £

- be acquired under the Land Acquisition Act of 1894. The plaintiffs further
say that they are not aware of any Act of the Leglsla‘t.me which entitles the
‘ Specxal Collector to act for portion of the case before him under the Act No. I

of 1894 and then for the -rormaining portion of the case under the Clty of.

- Bombay Improvement Act, No. 1V of 1898

7. The Special Oollector proceeded with the case which was descnbed by
him as case No. 74, Scheme IIT, and proceeded to make his award thereon, on

the prmclples 1aid down by the City of Bombay Improvement Act," No, IV of

11898, and refused to award the plaintiffs 15 per cent. for compulsory. acquisi-_

tion provided by the Land Acquisition Act, I of 1894, and in making his

" award paid no regard to the provisions of the Land Acguisition Act, No. I of, :
"1894," The Special Collectm awarded the plamtxﬁs the very madequate sum of

Rs 7,876 only.

-8.. The Special Collector is about to take possession of the plamtlﬁs )

premlses and turn the plaintifis and their families out ‘of their home under
- colour of the above proceedings.. - S

"9, " The plaintiffs in addition 6o the reasoms herembefore appearmg obJect
’c'o the aforesaid proceedings of the Special Collector and contend that the

‘same are absolutel y null e_md void and of no effect and without jurisdiction up_on N
- the ground that the Bombay Government hasno power to enact the City.of

sl g
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o 1)1ov1swns of the City of Bombay Improvement Act, No. IV of 1898. :

B yon for hearmg before Jenkins, C~J and Batty, J'._.. o

: (defendant 2).

THE INDIAN LAW REPORTS [VOL XXVII

Bombay Improvement Act No IV of 1898, and has no power; to leglslate 50

a3 to give the Bombay Government or the Trustees for thé Improvement: of

the City of Bombay any right to acquire the said:premises:of the f plaintiffs -
compulsorily in the manner laid down by the said City -of Bombay Improve—

- ment Act, No. IV of 1898,

10. The plaintiffs requested the Specml Collector Wlthout pre]udlce to
their contentions hereinbefore mentioned to refer the question’ of the amonnt

of compensation for the determination of this Court, but the Specla.l Collector 3

refused to do so. )
11. The Secretary of State will acquire and take possesston of the plamtlﬂ’;

said premises under colour of the said award, and under colour of the powers

aHeged to be given to him by the City of Bombay Improvement Act, No: IV
of 1898, and will upon compliance with the provisions of section 50 of that-

Act transfer: the same to the Trustees for the Improvement of the Clty of
,‘Bombay coE SRR ‘

The plamtlﬁ'e prayed as follews : Gl

L. That it may be declared that the said proceedmvs before the
special Collector and all other proceedings that have been taken to compel the.
plaintiffs to part with their said property against their will are illegal - ‘and -
absolutely null and void and of no effect and without jurisdietions o i

2. - That the défendants and each of them may be restrained by 1n3unctlon

_from dxsturbmg the plaintiffs in the possession of their said: property and-

from taking possession of the same under colour of the said award’ and of the

"The p]amt was filed on the 24th F I‘ebtua,ry, 1903 an(l on the
same day a rule nisi for an injunction .in terms of the -above
prayer was obtained by the plaintiffs with an mtemm 1n3unctxon :
until the further order of the Court. N

" The rule was not argued, but it was arranged that the sulb

Jshould be heard at an early date by two J udges.

_No written statement was required or filed, and the caee came

Seott (Advocate General) and Jardine for the Secretary of

e Sf,ate (defendant 1.

" Seott . (Advocate General) and Lo_éénde&' fer’;i;‘he{ .{Tx‘us‘tees"

e . N
- .

Iowndes and Bmmng -for the Specml Collector (defendant 3)

“The 'following issues Were ralsed on' . behalf ‘of the ﬁrst

' defendent :
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(1) Whether ha,vmg regald to the provisions of sectxon 424 of tho Clvn " 1903, ‘

Procedure Code (Act XIV of 1882) this suit is maintainable. = 2 1 T Hamr
= (2): Whether the proeeedings before the Spec1a1 Collector referred. to in the e

pl-unt are void for any of the reasons stated in the plaint. = . ¢ ‘Sggns?:;;y '
(3) Whether the plamb:ﬂ's are entitled to the mJunctmn claimed by them POR InpIA.

_ Counsel for the Trustees (defendant 2) 301ned in ‘the above
second and third i 1ssues and raised the followmo' fourth issue:

(4) Whethe1 the pla.mt dlscloses any cause of action agamst them, "

Imemmty and Stankope Bayley for pIalntlﬁ's :—As to the ﬁrst \
~issue, we say that section 424 of the Civil Procedure Code (Act
- XTIV of 1882) does not apply to svits for injunctions. - To require
. two-months’ notice of a suit necessary to prevent an immediate '
- threatened wrong- would be a denial of justice, for the "wrong
- would be done before the suit could be filed. = In ‘this case the
- plaintiffs would have been ejected and their house demolished -
within the two months and no remedy would-be left to them.
“The words of section 424, no doubt, are wide enough to cover all’
" classes of suits, but the Courts must read into the section the
"additional words “except in cases of necessity”: Bafeman v.
Poplar District Board of Works™h ; Flower y. Local’ Board of
Low Leyton@) Mumczpahty of Parola v. Lalcslcmandas.@) The
case of Secwlary of State V. Ra/luckzw may be cited against-
me, But as to how far Judgments are authorities, see Lord
‘ Halsbury s observations in ngm v. Leathem® Tt is probable
‘that, in séction 424, the comma after the ﬁrst ‘mention of the
. Secretary of State in Counc11 has crept:in by 1na,dvertence and
“should be disregarded. It did not appear in the correspondmg ‘
section of the previous Code (Act X of 1877) If this comma
were not there, the words would have a narrower application
The punctuation of an Act is no part of it: Duke of Devonshwe
“v. Q’Connor® ; Claydon v. Greent” . g
As to the merits, we say the City of Bombay Improvemenb Act
is invalid, belng ultra vires of the Bombay Legislature. This
Court has power to mqmre mto the validity of an Act Empress

() (1886) 33Ch.D.360. - - @ (189'7) 25 Cal, 239, 240,
® (1877) 5Ch, D. 347, 349, © (& (1901) Ap. Ca. 495 at p. 506,
. (a) (1900) 25 Bom. 142  (® (1890, 24 Q. B, D, 468 ab p. 476.

) (1868)L R. 3G P. 511 at p. 522
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v, Bumk O Prevxously to 18341 the Bombay Lemslature had';‘
* certain leo-lslatwe ‘powers, but in that year it was. depnved of -
~them and until 1861 it had no powers of legislation at. all®
By the Indian Councils Ach (Stat. 24 & 25 Viet,, c. 67), section -

42, certain limited powers were given to it. It was to leglsla;tev

“ for the peace and good government ” of the Presidency and for -
. that purpose might repeal and amend any laws previously passed-
by any Indlan authority so far as they affected the Presidency.

‘But it was not to legislate so as to affect that Act or any other

Act of Parliament then of thereafter to be in force. Next came:
the Indian Councils Act, 1892 (Stat. 55 & -56 Vict., c. 14), of =

- which section 6 defines “ province ” and section 5 extends the -
- power to repeal or amend laws. What is the combined. effe_ctfof;_ 4
‘these two statutes from which all the powers of the Bombay -

local Legislature are derived? They give very limited power

~to legislate for the province: they do not allow legislation fo'ri 4
" part of the province, nor do they allow leg1slat10n for classes ‘
* of persons or for individuals.

-The Bombay Legislature in ‘passmg the Improvement Act;th

assumed powers of legislation which the above ‘Acts:did not
-confer and which it therefore does not possess.  First, it creates i
v; a person or corporation called the Board of Trustees. Tt has no
"~ power to do that. Only the, Crown can create a corporatlon
. see- Encyclopaedm of.the Laws of England, tit. “Corporation,”
" Vols 3, page 437, Then it empowers this person or corporation to- -
- acquire land in a manner different from that in which, by the Land
.- Acquisition Act, the Supreme Legislature had authorised land to -
* be acquired and on exceptionslly advantageous terms. . Thus it .

legislates for a person and not for the province, which it cannot’

do; and it alters or amends the Land Acquisition Act in favour of -
* the new person or corporation only, and with respect only to the

Clty of Bombay, leaving the Act'in full force and una.ltered in the”j
- rest of the Presidency.

- “Next, the Improvement Act (sectmn 48) creates a new: Court:_',

- and mterferes W1th the. functions and _]urxsdlctlon of the ngh 2

[¢}) (1878) 4 Cal 172 ; 8 Cal, 63

: " (@) See 5’1"95Ch of Sir F, Stepbens in Proceedxngs of -the Govez'por Ga eral’
Legxsll,txve Couneil, Vol, 9, page 157, : e S .
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i iCO}lrt The Indian Councxls Acts of 1861 and 1892 give. the
x;_"local Leglslature no power to do that. “Only -the- Governor -

o481
i»igoé' ‘

HABI
“

*'General in Council, can legislate for Coturts of Justice : see section - ggonmminy on

22 of the Indian Councils Act, 1861, and section 44 of the Letters
_Patent, 1865,  The Councils Act, 1892 (55 & 56 Vict,, c. 14),
.~ leaves that exclusive power unaltered, for (section 5) it makes
+ “the powers of the local Ledlslature “subject to the provisions of
' 'the- Councils -Act, 1861.” The Bombay Legislature exceeded its
- power in passing the Mumczpal Act (Bombay. Act III of 1888)
: "“hlch affected Courts of Justice and consequently Act XII of

~1888 was found necessary in order to validate it. That is a
AR legislative recognition of the fact that the local Leglslaturc
i cannot legislate for Courts of Justice.

- The Tmprovement Act legislates for Courts of Justice in thxs

!*Way -It not merely creates a new Court (section 48) to deal

- with cases in which land is compulsonly acquired which it has no
--power to do, but it takes away the right. of appeal to the High

. Court which is given in such cases by section 54 of the Land
" Acquisition Act (I of 1894) (see ‘section 47 and schedule A of the

~ Improvement Act). By section 18 of the Land Acquisition Act

- T of 1894 (which is incorporated in- the Improvement Act) a
~ right is given to refer to this Court (see clause 4, section 3). - From -
' the decision on such’ reference there would be an appeal under .
clause la or 16 of the Letters Patent, 1865. But all the r1ghts x
thus given to persons whos? land is acquired for publie; purposes -
. are:taken away by the Improvement Act. - This Act thus with-
~draws from the High Court the jurisdiction which it has-had.
- under the Land Acquisition Act (I of 1894) and it allows no
" “appeal to the High Court except by permission of the President
~"of the new tribunal (see clause 11 of section 48). In section -
49 the tribunal is called a Court. In section 48 it is“ deemed to

‘be-the Court.”:~ We submit that- the Bombay Legislature can
. ‘neither create a Court nor constitute a tribunal to exercise the
" functions of a Court. If it can do this ib might constitute a
- tribunal to exercise the furctions of the High Court and thus

supersede the High Court altogether. The new Act ordains-that
. a certain class of cases arising between certain litigants shall be

- decided by this tribunal. If it can do thisit “could pass an Act

*

" SraTE POR
© JNDIA,
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be decided by such a tribuxal.

-Again, section 104 of the Tmprovement Act 18 ultm mres, io1' ~
. -1t prevents the appllcatlon of the ordinary law of hmltatmn I
in the present case the plaintiffs are ejected by the Collector, they -
‘would have twelve years dhder the Limitation Act W1th1n whlch '

to sue ; but section 104 only gives them six months.

~ Again, section 81 is uléra- wires. It enables the Board of .
" Trustees to take land not ,required for ‘any public purpose, but
‘any land which ‘may ¢ be affected ” by a streeb scheme The

effect of this is to enable the Board to speculate in land.

" Next, can it be said that this Aet is « for the peace and crood i
' ,government ” of the City of Bombay ? Its procedure is oppres-
sive. “After a notification has been issued under section 27, the -
Board need take no further steps for years. They are bo’und'byv, v
1o limit of time.” In the present case the notification* was issued - -

: that all questlons of conhact arxsmg, e g ) between Pars1s, should ‘

in December, 1828, and no further steps were taken until the 9th™

November, 1902, “Once'a notification is issued the owner cannot 8
+ sell his land, for of course no one will buy. “And the compensatlonf' .
. isfized as of the date of the notification. Execubors cannot reahze o
their testator’s property. ~Or suppose the case ‘of a man- who has -

just bought land. for building. - He mortgages it for a large sum.

The Board issues a notification which includes his’ property:
.« The result is he cannot sell. He dares not build (see section 49,

" clause 2) and yet he must pay the interest on his mortgage-debt.
- Thus the operation of the Act ““ for the good dovernment 7 of

Bombay ruins him,

-~ ©Again, as to’ compenﬂatwn, section 15 of the Land Acqmsmonl
- Ach, T of 1834, (incorporated by section 47 of the Improvement‘
_Act) states the pr1nc1p1es by which the Collector is to "be gu1ded’ .
in a,wardmcr 1t But while that section directs him to observe
- the provisions of sections 23 and 24 of the Land Acqu1s1t1on Act,
_ schedule A of the Improvement Act excepts certain clauses of
these sections. . Then if the owner goes before the trlbunal that
" Court awards compensatlon on different pmnclples (see sectlon' :
: 4.«9) and by different rules from those applied by the Collector,
_On the above grounds we' contend that the Improvemenb Act -

~isinvalid.. el

By
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o Next we. contend that assuming the Improvement Act tobe 1908,
"}vahd its provisions were not in this case observed. ~'Where by ——_HIF
" law power isgiven to one person to acquire compulsorily the 1and  gpopusany O'F
of another the very letter of the statute must be followed: Rex  Srar:Tok -
7Y Oroke® ; Mayor of Liverpool~. Chorley® ; North Shore Rail- ©o. dmont,
- way Company- v. Pion® ; Herron v. Rathmine, Sec., Inprovement
- Commissioners® We say the letter of the law has not been
* observed, in this case and the proper procedure has not been
followed. By section .47 of the Improvement Act certain
portions of the Land Acquisition Act are incorporated. They are -
made part of the new Act. The notices, therefore, should have
. been issued under the Improvement Act and it should have been
stated that the land was to be acquired under that Act. But the
notice is stated to be issued under the Land Acquisition Act (I of
1894) and the plaintiff was informed that the'land was to be
_taken by Government (see section.9 of Act I of 1894). The
- declaratmn issued also was not in proper form. ' ~
.;:The Trust by the fourth issue suggest that they are nob propel :
* parties to this suit. But it is they who issue the. notification.
They negotiate with the owner of the land (see section 50),  They
" are the parties ehieﬂj interested ; therefore under section 42 of
the Spec1ﬁc Relief Act (I of 1877) they are nghtly made partles
to this smb 2

= Scatt (Advocate General) for defendants 1 and 2 :—The posxhon E
of the Secretary of State, having regard to the provisicns of
statute 21 & 22, Vict., c. 106, sections 65 and 67, is discussed.
in Kinlock v. Sec;etary of State for India'®; Secretary of State
v. Rajlucki® Ttis clear that he eannot be sued unless notice
has been given (section 424 of the Civil Procedure Code).
Section 104 of the Improvement Act does not apply to the
Secretary of State; as the Crown is not mentloned Secretar Y-
of State v. Mathurubhai.;,, :
" The Improvement Act is not ulira vires of .the Bombay‘
' Aleglslature under 24 & 25 Vlct c. 6'7 sections 42 and 40 ltv\ :

) (1774) Cowp %6, . (b (1502 Ap Car 493p 523,
@ (1852)2DeG. M. & G, 852, . . (5 (1880) 16 Ch. D:1ab 2.8,

(3) (1889) 14 Ap Ca, 612 p. 624, © . (8) (1898) 25 Cal, 239, .
O (1889) 14 Bom. 213. . o
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has a general power of- leglalabmn W1th certam spemﬁc excep-jjff:
tions. It can legislate for persons as well as:places within the. *

“Presidency. There  are only two reported cases in which its
'pdwers have been challenged: Premshankar v. The Government : -

of BombayW; Collector of Thana v. Bhaskar.® - Tts power of '
‘amendment and repeal is co-extensive with its power.of original . -
législation : Stat. 55 & 56 Vict., c. 14, section 5. The Governor
General in ‘Council can create corpora.tlons and consta.ntly does ™+~
50, ¢.g.; for the purpose of allowing public bodies, e.g., Munieipal -
. bodies and companies, &c to sue and be sued. No doubt itisa =

‘ - prerogative of the Crown, but Parliament with the consent of
the Crown has given the power to the Indian Legislature. = - =

The purposes of the Improvement Act could not have been

B effectedby the Land Acquisition Act (I of 1894). Tt wasnecessary - -

- that the powers given by the latter Act should be extended, and

the new. legislation was for the “ good .government ” of Bombay. .
" Sanitary purposes fall within that deseription. . The methodsv :
adopted by the Improvement Act are similar to those adopted in

" the Housing of Working Classes Act (Stat, 53 & 54 Vit e '70),',;'

 on which. it is to a large extent modelled : 'see. Tlbert, ‘page 263

¢t seq.5 see section 20 of Stat. 53 & 54 Vlct, C. 70 compare"ij?

" section, 47 of the Improvement Act. Act I-of 1894 is nob™

repealed or -amended, bubt it is apphed by the Trust Act.
.- The fact that certain provisions of - the Improvement Act may.::
produce bardship raises a question’ of policy with whlch this -
-Courb cannot deal. . As to the delay complained of, compare thn :
Enghsh Act (53 & 54 Vict., c. 70), section 20, sub-section 2. .

- The Improvement Act does not interfere with the Jur1sdlctxon i
of the High Court, The effect of the Act is to give rise to a -
-new _class of cases, and a new tribunal is created to deal: w1bh
. them. - If, however, any ‘of the provisions dealing with the new

! tmbunal are. ultra vires, that mrcumstance Would not mvahdate :

*the whole Act.-

- [JENKINS, C.J. :—Would the Leglslature have passed an Acbfor E
taklng land if it had been aware that the provisions- which it
contamed for ascertammg the compensatmn to- be pald were

1m ahd 1]

" @(1871) 8 B, H. C, Reps 195 abpp, 197:9,. @ (1384)81§on1.‘ 264,




lfj*VOL. XXVII] BOMBAY SERIES. - . 485

: The questmn in th1s case is as to the baking of the land " The 1903,
pomt of compensation arises after the land is'taken," - . % Hamx
- .[JENKINs, O.J.:—Bubis not the Act an Act totake up land on  gpoppmsnyor
: payme_ht of compensation ?. Is it not an expropriation Act ?] STI};T:::.OR‘
. 'I'submit the scheme of the Act is to acquire the land.  The o
jland is ‘taken, whatever the amount of compensation may be.
- The mode of ascertammg the compensation may be defective, but -
_ that -does” not invalidate the Act so far as taking the land is
2 concerned. In England the law is different: It is on payment -
~ that ;the land vests: Statute 53 & “54 Viet.,, e, 70.-In -
~ India it is not so:see Rules and Regulations III of 1812,
* articles 27 and 29; Bengal Regulation I of 1824; Bombay
. Act XXVIII of 1839, section 16; Act VI of 1857, section 8,
. which is re-enacted in the Land Acquisition Act of 1870 and
- again_ in Act T of 1894, So it appears that in India, as soon
- as the first step' to acquire the land is taken, the property vests-
~ in Government.. The question as to compensablon and the right.
“of appeal does not affect the vesting. _
;. But-I submit that the provisions of the’ Improvemenb Ach
: " as to the tribunal are not wlfra vires. '
“[Jengans, CJ.:—The first question is whether the trlbunal is
~a Court. If it is, then the local Legislature cannot interfere
with the High Court’s right of supervision. If it is nota Court,
-1t is merely & body of amb1trators, and. there is no appeal to <
- the High Court.] o : :
. Tt is called a Court in section 49. I subm'lt it isa Court,‘ :
-and the Legislature has power to create it, just as it created
Mémlatddrs’ Courts (Bombay Act III of 1876) and Revenue
*Courts (Bombay Act II of 1876), the latter of which' gives
& right of appeal to the' High Court. So long as no statutes -
- are affected, the local Legislature has power to législate. Neither - -
the Charter nor the Charter Act (Stat. 24 & 25 Vict., c. 104)
is affected by the Improvement Act. The new legislation only
gives additional work to the High Court. It‘ does not inteffere‘ :
 with its existing powers. , ‘ . '
Asto the ments of the case;, We say the procedure was rmht o
The notices were good, having regard to section 47 of the
. Improvemenb Act, which provides that Act I of 1894 is to .

‘-
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regulate the procedure. The notlces were. 1ssued under sectlon 9 S
of the Act (I of 1894), -There is no preacrlbed form of notice,"
but the notices given contained all that was neceesary., Th1s-"
Court will not regard mere techmcahtles The declara.tlon also
was good under section 29 of the Improvement Act, " ¢

v Lowndes for the second defend_ant :—The notice a.n‘d deelaration
need only state the limits of the land and the purposes for which- -
the land is needed: see section 6 of Act I of 189& sectlon 29,
clause (5), of the Imprevement Act, :

We submit that the tribunalisa Court. .?Se_ctlon 48 of the .
Improvement Act does not prevent the High Court from making
rules for the tribunal. If the tr1bunal is a Court, then there is
an appeal from it to the High Court.

[JexgINs, C.J.:.—Do you say that an appeal would he whether;
a certificate is given or not ?] . a8

" There may be a question as to the cases in Whlch an. appeal

‘would-lie.  That point would, no doubt, have to be decided.

As to the vesting of the Jand, it is clear that the pohcy of the
Act is to take the land quite independently of the’ questien of

_ compensa,txon That appears from section 17 of Act I of 1894,and

the invalidity of the section dealing with the latter would not?‘
affect the va,hdlty of the clause deahnfr w1th the former :

Inverority in reply :—1If the Improvement Act does not
repeal alter or amend Act I of 1894, then it must have been
enacted undeér the'powers given by the Councils Act, 1861, But-
that Act forbids the local Legislature to enact anything inconsistent
with prior Acts of the Government of India. Now Act I of 1894

" was the only "Act under which land could be taken.for a: pubhc :
© purpose, and it provided for compemsation being given in a
- particular ‘way and paid out of a specified fund (see section 6
+ of Act T.of 1894). That was the law in force. Whence does the

local Legislature obta.m power to enable a corporation to- ‘acquire -

_ land in'a different way 7 Act T of 1894 is: repealed, altered or-

- -amended in favour of the Trust, If the Improvement Act do es ;

not repeal or amend it, then the Act is clearly ultra, vires.
If the provisions for ascertaining compensation are mvahd the

.j_~'whole Act fails, just as a good- charitable gift may fail when it
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~is part ofb an mvahd scheme:: Tudor on Charrty, pa,o-e 47 ’l‘he

" Reay.®) * That Legislature has no power under the Councils. Act, -
111861, to legislate for Courts of Justice. Probably the Mamlatd4rs’

5 Gourts Act ‘and the Land Revenue Act are 1nva11d bu’o the pomt 7

.ifhas never been ralsed

J ENKINS CJ -—In the year 1898 certam 1mpr vements Were
: -progected in, the City of Bombay, and an Act called the Crty of
Bombay lmprovemenb Act, 1898, was passed giving to a-Board
“thereby -constituted certam powers With a view to carry these
 improvements into effect,” B

~On the 25th of September, 1902, there was: pubhshed in the

Bombay Government Gazette a declaration purporting to be in

. pursuance of the Act, statmg that the Governor of Bombay in
) Council had sanctroned a street scheme made by the Trustees for

~the Improvement of the City of Bombayunder the provxsmns of -

‘the Act (that bemg the style of the Board thereby constituted) -

and that certain lands, including those in suit, were * needed to,

’_’be acquired’ by the said Trustees for the purposes of . executmm

: bhe said- street scheme ” and were-required for a pubhe%purpose

“On’ the 27th' November, 1902, the plamtlﬁ's received . notices

: addressed to ‘Pandurang’ Nilaji, thoir deceased father, and also ‘

to each. o‘f them in the followmg terms

N otlce is hereby ngen that the undermentmned prece of ground, Wlﬁh the

“building thereon erected, situated within the limits of the Registration District ’
of Bombay, in the Island of Bombay, and recently marked out and measured, is”

about to be taken by Government for a public purpose, viz,, for the street; schéme

_No. I1I from ‘Elphinstone Bridge to Queen’s Road proposed by the Trustees - for

" the Imp1 ovement. of the .City of Bombay, under Act Tof 1894, in accordance:
‘with .a declaration, dated 22nd. Septembel, 1902, published in" the Bombay
i Government Gazette of the. 25th September, 1902. If you ] havo any interest in
"this land and building, or are entitled to act for person so interested, you are’
hereby called upon to sppear personally or by agent on Friday, the 12th Decembeor,
1902, at11 4.3, at the office of the Special Collector,Bombay, in-the Chartered .
) Bank New Buildings, - opposrte Queen’s Statue, on Esplanade Roa,d, to state and
prove by documents -the nature of such interests.in the Iand or bruldmg, and the
amount and partlculars of any claim you may w1sh to prefer for the same. o

S (fg (1570_) 7 Bois, B, p.«Rep.' (o*r-.‘,c'u.) .7.:-‘_ .
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1003, - Al that piece or pa,rcel of Ia,nd or glound together w1th buﬂdlngs ereo‘ced

“Haimr thereon, situate ‘at 7th Khetwady Lane, assessed by -the Collector of Land

v. . Revenue under New No. 9238 and New Survey No. 5459 and by the Collector of °
-SEORETARY OF -

STATE OB Municipal Rates and Taxes undel D Waid, No. 1967, and street No. 13—15,
Ixpia, bounded on the north by °; on the south by the property of Baboo Deoji,
S g Bagmah, on the west by the 7th Khetwady Lane; and on the east by the
property of Jeewandas Ebji Sivji, contaming an approximate area of 233 squa.re B
yards, and is now in the cccupatmn of Pandurang Nilaji, =~

(Slgned) 3. McNumz, -
. Special Colleebor. v

Accompanymg each Was 8 document to the followmg eﬁ'ect
IN THE MATTER OF THE LAND AGQUISI’I’ION AQT OF 1894

NOTICE 70 CLATAMANTS FOR PROPERTIES TO BE ACQ‘UIBED
‘ - UNDER THE ABOVE ACT. & "ol oo oy S .;

> -

S_pecml C'ollector s Oﬁce

.Bombay, 27tk November, 1902.
To Mr -

. 'With reference to the accompanymg notice, T beo' to lnform you that in orde1 ’
g to facilitate .ths making of awards in the large number of ‘cases now 'pending .
before mo under the above Act, the followmg procedure w111 50 fa,r as pra.ctlcable,
‘be followed: .- SR
~1." On the date and ab the hour mentmned in the accompanymg notice, you
should appear personally or by duly authorised agents and should - produce. your
dosuments of title and bills for Municipal taxes and Government and- Fazendari
or other rents paid by you and all other documents inn support. of.your c]axm,
together with_ a statement in wr iting of the amount cla.lmed in respect of the
" property to be acquired, - ' RS
2. - You should also produce on the above date, under sechon 10 of the Land
* Aoquisition Aet, 1894, a statement in wrmng signed by you gmng the followmg
. particulars as faf as practicable :
The name of every other person possessing any interest in the la.nd or any part
thereof as co’ -proprietor, sub-proprietor, mortgagee, tenant, - or otherwise, and of.
the nature 6f such interest, and of the rents and profits (if any) received or
receivable on account -thereof for three. .years mext preceding. the date of - the
statemeént. - Should any of your documents of title be in the hands of a mortgagee
‘or other third parties, you should obtain a sub-pena from e for the pmductmn
by any such third parties of those documents. A ‘ -
EREE: ) If you wish to: support your claim by a valuatxon made by an Engmeer,
- Sutveyor or others, you will be required to be prepared with such valuation with
your other papers on the date mentioned in the accompanying notice, and an -
- adjournment will not be granted on the ground that such. valuation is not yet
‘completed or that the matter has recently been placed in the hands of professional
advisers, unless it be proved to my satisfaction that the delsy was unavoidable.

*
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4yt In the event of the amount cla.nned. in .respect of any property not bemg
p conmdered\reasd’nable, the inquiry in respect of such property will either proceed

+.‘or will be adjourned t6 some subsequent date, when you must be prepared to offer v
'~ SECRETARY OF

& }any evidence you may consider necessary in support of your claim. - * °
B L e  (Signed)” B. H. JavARAR,
el e ©o 2 for Speclal Collector.
On the 2‘3rd of February, 1903 Mr MeNeill, one of the Special
- Collectors under the Improvement’ Act, having made an award
- of the compensatlon which in his opinion should. be allowed for
the premlses, gave to the pIa.mtlffs notide that they should hand
- over possession of the property on the 27th of that month, ~ -
On the 24th of February the plaintiffs commenced this suit
against the Secretary of State for India.in Council and the

= Trustees for the Improvement of the City-of Bombay, praymg v

as follows [His Lordship read the prayers, supra, page 428].
- The proceedings to obtain possession are resisted by the

plaintiffs on-the ground, first, that the local Legislature had no

" power to pass the City of Bombay Improvement Act, and
secondly, that.if they had the procedure prescnbed by that Act
was not observed.

At the hearing the following issues were rmsed [Hls LOI‘dShlp‘ :

/,"‘read the issues, supra, page 429].

; The original defendants were. the Secreﬂary of State for Indla_.

‘ in Couneil and the Trustees for the Tmprovement of the City of
Bombay ; the case, however, hdd proceeded but ashort way when,

-on the plaintiffy’ application, Mr, McNeill, the Special Collector, :

; was added as a party.. He raised the same issues as the Improve-
' ment Trustees, : '

* " It will be seen that the really 1mportant questmn in the case
s, whether the City of} Bombay Improvement Act was within
_ the powers of the local Legislature, and -that I propose first- to

consider. ‘It is a legitimate subject of discussion in this Court, .

for the Governor of .this Presidency in Council isa subordinate

Leglslature, Whose authority in the way of law-making is subject

_ to and dependenb upon the Acts of Parliament, from which their
legislative powers are derived, so that we have the right, and
are charged’ with the. duty, of deciding judicially, whether the
lmpugned leglslatxon is W1th1n the scope of thexr a.uthonty
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It Would be 40 10 purpose now to- trace the hlstory :,"fthe )
local Government’s legislative powers beyond the Statute 8&4
‘Will. IV, c. 85, ‘whereby the several local Leglslatures were. .
superseded and one central legislative authority was established, -
Later, it was determined to restore to the Presidencies of Madras
and Bombay the power of making laws’ and regulatmne Wlthm :

~. defined hmlts, and the Indian Counclls Act,. 1861 was passed

- and 43 which are in these terms :

The sections of that Act Whlch deal Wlth the subJect are 42 :

42. The Governor of each of the Presidencies in Oomwll shall have powel,i B
at meetmgs for the purpose of making laws and 1egulat10ns a8, aforesa.ld and -
subject to the provisions herein contained, “to make laws ‘and 1eoulat1ons for

" the peace and good government of such Presidency, and for that purpose to repeal

. or amend any laws and regtilations made prio? to the coming into oneratlon of .

- this Act by any authority in India, so far as they affect such Pres1dency

_electnc telograph within the P:esxdeney

‘ the Governor General in Couneil, N 0. XLV of 1860 :

forces: . - . p

. Provided always that such Governor in Council shall not have power of makmg
any laws_or regulatxons which shall in any way affect any of the proyisions- of”

this Act; or of any other Act of Parliament in foxce or hereafter to be in force 7
" in such Presidency. |

43. It shall not Be 1awfu1 for the Governm of e1the1 of the aforesald ‘

',,Pxesulenmes, excopt with the sanction of the Governor General’ plevmusly—.-“

commaunicated to him, to make regulations or take into ‘consideration any law or" :
regulation for any of the purposes next heremaftel mentloned that’is to! sa.y——-

.- (1) affecting the public debt of India, or the customs duties; or any: cther tax
or duty now in force and imposed by the authority. of the Governmen of Indxa
for the general purposes of such Government: . .

(2) regulating any of the current com, ‘or the 1ssue of any bﬂ!s,
other paper currency :

- (3) Togulating the conveyance of Ietters by post oﬁice ot messages by the

motes 0'1‘

(4) altering in any way the Penal Code of India, as estabhshed by the Act ‘of

®) a.ffeetmg the rellgxon or rellglous rites and nsages of a,ny class of Hel_

. Majesty’s subjeots in India :-

(6) affecting the dxsclphne or mamtenance of He1 Ma;esty sMxhtmy or Naval k

NG regulatmg patents or eopynghts o -"‘ = "

o (®) aﬁectmg the relatmns of. (xovernment with forelgn prmces of States

g ‘re]atmg \to any of the pu1poses compnsed in the above hst. -

Provxded, always, tha.t no law or provision of any law or regu]a.tlon whlch shall
have been made by any. such (zovemor in Couneil and: -assented - to by the
Governor General as aforesa.ld shall ‘be deetned invalid .only; by reason of its




. fVOL xxvn ] BOMBAY SERIES.

Thls Act was' amended by the Indxan Gounclls Acb of 1892
: Whlch by section 6 prov1des s %

6. In‘:ﬂus D S

the purpose. of making laws and regulations of the . respective provinces of Fort
Bt Gemge “and Bombay ;-and (2).the Council for the purpose of making laws’

T’ e\pleeswn & Tigeal Legxslature means (1) the Governor in Counc1l for .

N

and regulations of the Lieutenant- Governor of any provinces to, which the :

provisions of the Indlan Couneils - Act, 1861, touching the’ makmg of laws or”
. regulations have been or are berea,fte1 extended or made applicable:
The expressmn “ p10v1nce ’ ‘means ‘any  Presidency, division, ‘province or

: telntory over Whlch the powers of any local Legxsla.ture for .the blme belng :

i extend

For' the purpose in hand it is. in these Acbs subjeet to the
limitation 1mposed by 24 & 25 Vlct c. 104, that the constxtu—
: tlon of the local Leglslature is to be found.”

I now_will pass on to the Indian Ieg1s1atlon which bears on
: }the questlons at issue in this suit.- In 1894 there was passed by
-the Governor General in Council Act Tof that - year—an Act to

amend the law for the acquisition - -of land for pubhc prrposes
~and eompames —-and it was this Act of the Supreme Leglslature -

~ that, at the’ pa,ssmg of the City of Bombay Improvement Act of
1898 (to ‘which T will in fubure refer as the Improvemenb Act),
: ‘, regulated the:: compulsory acquisition  of - land. Proceedmg to
".the Tmprovement: Act, we find that it recites as follows- [His
Lordship read the:preamble to the Act], ' Section 1 provides that
~ it 'shall + extend Rt only to the C1ty of Bombay »” and sectlon 3
thab ~ I S _ e

-
*

The duty of calrymg out the prov1s1ons of thls Aeb shall, subJect to such
cond1t1ons and: hmltatlons a8 are heteinafter contained, bo vested in a Board, to~
"be called “The Trustees. for the Improvement of the Clty of Bombay,” and
. such Board, hereinafter referred to as « the Board,” shall be a body corporate and
* have perpetual succession and a common seal and sha.ll sue .and be sued by the
. 'na.me fiyst aforesaid. :

Chapter I1I deals Wlth the dutles exerc1sable under the Act in

- relation to the schemes contemplated by it and the acqulsmmn of
the land required for the purposes of the rame. - = = =i

- Now it will have beén noticed that section 8 enacts’ that the

Board ‘will‘bea body .corporaté and have’ perpetual succession.

, Thls ha.s glven Tise to the - argumen’o before us that it is beyond
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the powers of . the Bombay Leglslatule to. create a” corporatmn
In England the Sovereign’s consent (express or implied) is neces-

Suonzanvor S8rY to the creation of a corporation by reason of the Crown’s -

. STATE FOR
INDIA

prerogative, and even a statutory corporation is no éxception ‘
to this, as of theconstituting Act the royal assent is.an in- °

- dispensable mgred1ent (Bacon’s Abridgment : Corporatlon B.;
' .Stephen’s Blackstone, Book 1V, Part III, Chapter I ; and Chlttys
- Prerogative)., That the Crown’s prerogative extends here is

recogmsed by section 24 of the Indian Councils Act, 1861,
Tt is, however, unnecessary to discuss the power of the local

. Legislature t6 create a corporation, for even if that power does
. not exist, still that would not make the Improvement Act wltra -

vires -in relation to the matters at issue in this suit; for: were
‘the Board not legally incorporated, that would not defea.t the
purpoees of the Act in an essential particular. JEEE AT

" Apart from this, however, it is argued that the Improvement
Act is beyond the powers of the Jocal Legislature ; that the com-
"pulsory acquisition of land in India is governed by the Land -
- Acquisition Act ; and that the Governor in Couneil had 10 power
to depart from the principles and methods of that Act.”

“In the first -place it is contended that so far as the Improve- ’
“ment Act can be regarded.as a repeal or amendment of the Land
Acquisition Act, its validity must be judged by section 5 of the -

_ Indian Councils Act of 1892, under, which the local - Legislature -

of any province can only repeal or amend as to that ptovinee;'
That, it is said, does mot allow of an amendment or repeal

~ affecting a particular corporation 'in a particular Ioca,hty In
- my opinion this argument has no force: the reference to the

province is merely Tor the purpose of defining the limits of Ieglsla.-» '
tive operation and in no way imposes the .condition  that all .

. 1egxs]a,b10n should affect the whole of that area.. To accept the
- plaintiffs’ argument would be to impose a: restriction on local
 legislation not required by the words of the Act and. producbwe"

of greab practical inconvenience, e
‘Next, it has been contended that there has been ‘10 repeal or.-

\' amendment of the Land Acqu1s1txon Act, and that the compul- )

sory acquisition of land rhust, therefore, be governed by. that

‘Act. But 50 iar as the Improvement Act is mcons1stent thhfi-
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“ the Land Acqu1s1t10n Act it is by 1mpllcat1on a repeal or amend-

“ment. of it. But in fact it is by no means clear that the Land -
“Acquisition” Act is touched by the Improvement- Act,: for it-is -

* limited in its " operation to those cases in which the compensa- -

tion to be awarded is to be paid by a company, or wholly or
_ partly out of public revenues or-some fund ~contro]led or

managed by a local authority, But from ‘section 3 of the Land

Acquisition Act it is manifest that the Board, even if legally
~incorporated; is not a company. wﬁ,hm the meaning of the

- Act; while the compensatlcbn is not payable out of the public

revenues or a fund of the character prescribed.

*. Then stress has been laid on the provision in the Tndian Coun- -
c11s Act; 1861, that the Governor in Council is only empowered to

~ “make laws and regulations for the peace and good government
of the Presidency. This legislation, it is said, -does not comply
~with- this condition, for it is calculated to cause discontent.

Clearly this is & question into which we cannot go: it involves

questions of pohcy, which it is outside our Jumsdlctmn to discuss. -

* . This brings me to the question whether the Act is vitiated by
.anything contained in section 48, A Tribunal consisting of a

‘President and two Assessors is thereby appointed to perform the
functions of the Court, under the Land Acquisition Act and by "

' the 11th sub-sectmn 1b is enacted that':.

" Ins any case in Whmh the Pres1depb may granh a certifioate tha,t the case s
fit one for appeal, there shall be an appeal to-the High Court from the award or’

any part of the award of the Tubunal

“The scheme, therefore, of ‘the Act in rela’uon to ascertmmno :

the compensatmn to be pald on the compulsory acquisition of
_land is, that the Collector_m the first place is to award the
compensation, which in his opinion should be allowed (see séction

11 of the Land Acquisition Act) ; bub any person interested, who -

- has not accepted an uward so made, may require that the matter
‘be referred to the determination of the Tribunal of Appeal
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(section 18 of the Land Acquisition’ Aect). From the award of 3

the. Tribunal there is, if the President of the Tribunal grants the
necessaxy certlﬁcate, an appeal to this Court. )

- The- provision in favour of this last appéal hes hxtherto -
. proved__ﬂlusory, because on no occasion has the President granted
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a certlﬁcate st111 1t is falr to assume that the Lemslature regarded ;
_the provision - for appeal to this Court as a part of the Act, that"
‘might - have -some useful’ operatron The qﬁestlon, , therefore,
_arises whether the local. Legislature ‘had power to gra.nt an
- appeal to this Court dependent on the will of the Presxdent of *
the Tribunal, and if not, to what extent the vahd1ty of bhe Act is~.
thereby affected. ; o
To answer this questmn we musb ﬁrst consader whether the‘
“Tribunal of Appeal is-a- Court ; and this depends upon whether

- the Tribunal was intended to be a Court, and, if so, whether the
“‘creation of a Court was w1thm the‘powers of the local Leglsla- 1

Cture, - -

; In cons1der1ng Whether the Trlbunal of Appeal is a Court it 1s'
1mportant in the first place to observe what is: 'its constitution. -
- It consists of a- President and two Assessor_s, of whom - only the
- President need have - -any. legal. training : the a.ward of -the

" majority (except on pomts of law) prevalls the Pres1dent and .
.one Assessor are”appointed by the Government the _other

Assessor by the Corporation, by which is presumably meanb

-“the- Municipal Corporation - of Bombay ¢ ‘the members of - the--'

“ Tribunal are appointed for one year and are -eligible: for re-:
appomtment they are’ removable by Government for ma,blhty,;
’ misbehaviour or other goad and sufficient . cause,» the Presxdent_

“alone“has power to. make rules for the conduch of the Tribunal

~subject to the sanction of the Government Whﬂe under the ngh .

~ Courts Act of 1861 (Stat. ?4 & 25 Vicet., c. 104), section 15, i i is the

) chrh Court that is empowered to frame rules of practice” for

" subordinate Courts : the Act:-does not purport to constitute the -

" TPribunal a Court, bub provxdes that it shall perform the furictions

" “of the Court under the Land Acquisition Act, and shall be' deemed

* to be the Court : the President is deemed to be the J udge, and the

* Tribunal’s award (subject to the right of appeal Ihave mentioned)
& 1s final. " Can’ it reasonably be said that & body so constituted is
_‘a’ Court of Justice? * I think ot ; it appears to . me that the -
- mamfest purpose of the' Leglslature was to create ‘aTribunal that
_ “should not be a Court, but & body free’ from the control and super-_
intendence of this .Court, ‘except so far ag m’cerventlon by way
~of appeal mwht be sanctioned by its Pre51dent a.nd I am ofi
! ‘oplmon that the obJect has been attamed Faveri
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Under these cir cumstances 16 is unnecessary to consuler whether

: the memtlon of a Court is an unauthorised mvasmn of " the
* Crown’s prerogative (see section 24 of the Indian Councxls Act,
1861, and Bell v. Municipal Commissioncr for the ' City of
’kl'_]![adms‘l)), or whether the ‘creation of a new Court within the
~limits of this Presidency is W1th1n the legislative powers of the'
Grovernor in Council. »

. But if the Tribunal was not a Court, What power was there to
give the limited right of appeal to this Court that section 48 (11)
of the Improvement Act proposes to provide ?.

-~ Apart from special Jjurisdiction in relation to p:lltl(:lﬂ&]’."

matters derived from the authorised legislation of the Governor ‘

‘General in Council, the civil jurisdiction of the High Court is
(1) ordinary original, (2) extraordinary original, or (3). appellate
and revisional. . Now this limited right of appeal under the
Tmprovement Act does not come within either of the last two
heads of jurisdiction : the appellate and revisional jurisdiction
“can only come into play when there has been a decision of a

Court—a condition which ez ypothesi does not exist here,—~while

the extraordinary civil jurisdiction obviously can have no appli-
“cation, . Can it then be said that our ordinary eivil jurisdiction
‘is of any avail? I think not. The conditions are so widely.

different from those under.which our original jurisdiction is -

exercised that, in my opinion, they do not permit of our. deahng
with the case as falling within that Jurlsdmtlon

But if this be so, the Improvement Act cannot confer on us ,
this jurisdiction, because the local Legislature has no power to‘
control or affect by their Acts the jurisdiction or procedure of

the High Court, as that power rests with the - Imperial Parlia-
ment and with the Legislative Council of the Governor General
‘(see 24 & 25 Vict., c. 104).

What then is the result of this defectin the prescnbed machmery '
for ascertaining the compensation payable under the Improvement
Act? No authority has been cited to us that throws light on

© this question} but on a consideration of all the circuimstances we
- ‘think that the whole Act is not thereby invalidated. Tt may be
= that in some cases the several prowsmns of an Act are SO

: (1) (1902) 25 Mad. 457, ‘
B .453—3 S S

445
1903, .

) HA.RI
SEGBETARY 01.7

SBTATE FOR
INDIA,



48
1008,

‘HART

. v
SECRETRAY OF*

STATE FOR -

TvDIA, -

-ﬁ'

s

THE INDIAN LAW REPORTS [VOL XXVILi :

. closely connected and mterdependent that mvahdﬂ:y inone

would necessarily involve the mva,hdlty of the rest; but that ‘_
does not seem to me to be the case here, ' Though the machinery .
for ascertaining compensation may be defective so far-as-ib-
provides for an appeal to this Court, I do not think that as-a
consequence the provision for taking possession (with which
alone we are ‘concerned in this suit) must be treated as beyond
the powers of the Bombay Legislature. : ;

The Colonial Laws Act, 1865, of course has no apphcatlon to :

_the present case, but the third section of that Act furnishes

us, with an interesting 1llustrat10n of the principles on which’ the
Eno*hsh Parliament has proceeded under similar circumstances.

¢ It is by that section provided that “ any Colonial law, which is

’ zo‘r shall be in any respect repugnant to the provisiong of any Act 3
* of Parliament extending to the colony to which such law may .

relate or repugnant to any order or recrulatlon ‘made- under».

- authority of such Act of Parliament or having in the colony the :

foree and effect of such Act shall be read- subject to such Act i

" order or regulation, and shall, to the extent of such repugnancy,»

but not otherwise, be and remain absolutely voxd and 1noper-?,
atlve EGE

I£ we apply this prmclple to the Improvement Act then the

_ provisions for taking possession are not void.

If it be said that the Improvement Act Would not have been .
passed in its present form, had it been realised that the prov1s,1on
for a qualified right of appeal to this Court was of no effect, we can

o only say that here the discussion enters on a.field of speculation

closed to us ; bub no doubt the matter will receive due atteﬁtion{
in the proper quarters and such reparatmn made as the circum--

- stances of the case demand.

It may here be noted that even 1f it be that the Improvement

© Act has failed to carry. out entirely the expressed wish of .the

 Legislature, this would equally, perhaps, still more have been the
- case had we been able to hold the Tribunal to be a Court, for that

would have attached the consequence of superintendence by thls
Court, which it manifestly was intended to avoid.: - v ...

Having thus decided that the provision for takmO' possessmn

is not void, I will now proceed -to deal with the obJecbmn thab

the procedure prescribed by the Act has not been followed,
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Sectlon 32 prov1des : B Sl s . S . - S - . 1903,
Tpon °°mP10t10n of a street schome, the provisions of sections %7, 28 a.nd 20 H:’m
~shall" with all necessary’ modifications be applicable to"ths schﬂme in the §aMe  SEORETARY OF
‘hanner as if the scheme wero an improvoment scheme. S ETATE FOR

v~ Ivpna, -
Tt is not, suggested that the provisions of sectlons 27 and 28 k
" have not been complied with. Section 29 (1) enacts that——

On Teceiph of the sanction of Government, the Chairman shall forward a
‘ deckira.ﬁion for notification under the signature of a Secretary to Government
stating the faet of such sanction and that the land proposed to ba acquired by

the. Board for the purposes of the scheme is required for a public purpose. -~ ¥ )
LR i

-Thave already referred to this declaration, and I cannot see-
in what respect it fails to comply with the provisions of the Acb
It states (2) that the Governor in Council has sanctioned the ;
scheme ; (b) that the lands are required for-a pubhc purpose ; (e)
the purpose for which they are needed, the limits and approximate
area ; and (d) the place where a pla,n may be inspected ; in this it .

 has fulfilled the requirements of the Improvement Act. -

Then complaint is made of the notices given, I have already
read one set of these notices, and for the purpose in hand that
will suﬂice as-the other sets are in identical terms. :

These documents, it will be seen, refer only to the La,nd

- Acquisition Act, making no direct mentmn of the Improvement
Act; this, it is urged, is a fa,xlure to observe the requirements of
‘the law. ; : . : o

Tt will be instructive to seo how the reference to the Land
Acquisition Act erept in. Portions of that Act are by section 47
incorporated into the chapter of the Improvement Act Whlch deals'
with the acqu1s1t10n of land ; that sectlon runs as follows : N

47 _ Notwithstanding anything con’ca.med in the Land Acqu1s1t10n Act, 1894 ‘
(in this and the noxt succeeding section referred to as the “said Act ) the said Act
shall not, except to the extent set forth in Schedule A, apply to the acquisition :
" of land under this Act, but the said Act shall, to the extent set forth in the said -
schedule, regulate and apply fo the acquisition of land otherwise than by agwemenﬁ ;
and shall for that purpose be deemed to form part of this chapter in the same
maanner as if enacted in the body hereof, subject to the provisions of tlns chapter
and to the provisions following (namely) :
- (1) A ‘reference to any section of the said Act shall be deemed to be 2 .
1e{erence to-such ‘section, as modified by the provisions of this ‘chapter, and the .
exp1ess1on ““land,” as used .in the said Act, shall, in addltxon to the meamn.g '
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included thelem nnda clause (a) of sectlon 3 of the smd Act be deemed f01 :

- the pmposas of this Act, to include rights created by legislative Vena_ctment over -

. : - : e ¢
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any street; and clause®(l) of section 3 of the said Act shall, for'the: purposes’ -

of this Aet, be read as if the words  or if he is the owner -any right’created by
legislative enactment over any streel” forming part of the kmd 7 Were adied
after the words “affecting the land ”;

© (2) In the construction cf sub- sectxon (2) of - section 4 of thc emd Act :md
the provisions of this chapter, the provisions of the said sub-section shall, for the
purposes of this Act, be applicable immediately upon the passing of a
resolution under section 23, 30 or 38, and the expression © Local Govemme‘xh ”
= ghall he deemed to include the Board, and-the words “such 1oca,11ty ” shall be
deemed to mean the loeality referred to in such résolution;

“ (3) In the construction of the sections of the said Act deemed to form p:ut

: of this chapter and the provisions of this chapter, the publication of a declaration

wnder section 29, 32, or 39 shall be deemed 2 bo the publwatlon of a declam"on :

f undm section 6 of the said Act;

“ (4) In the construction of section -50, sub- soction (9), of the sald Act, and
the provisions of this chapter, the Board shall be deemed to be tha local

au‘r.honty or company concerned..

Turning to the schedule, we find that the portlons of the Land

‘Acquisition Act which regulate the acqulsmon ‘of land. under the -
Improvement Act are Part I except clauses (), (e) and {f) of

" sub-section 3, and Part IT except sub-section 1 of sectmn 4«
~ section 6, and sub-section 2 of section 17.

- Now the section Whlch deals with notlces is the 9th whxch
prov1des. :

(1) The Collector Ishall then cause puhhc notice to be given. at convement

“places on or near the land to be taken, stating that the Government intends: to -
» take possession of the land, and that claims to compensation f01 all interests in -

such land may be made to him. .
(2) Such notice shall state the partlculals of the land 50 needed and shall

‘ require all persons interested in the land to appear personally or by agent ‘before -

“the Collector at & time and place. therein mentioned (such time not bemg earher 7

than fifteen days after the date of the publication of the notlce) and’ to-staté -
‘the nature of . their respectivo interests in. the land and the”amount and the
-particulars of their claims t¢ compensation for such Interests; and their Ob]ECthDS
(if any) to the measurements made under séetion 8. The Colléctor: may, in any
~case, Tequire such statement to be made in wntmg a.nd sxgned by the party or

hls agent. . ’ -

-(3) The Collector shall aﬁso( serve notlce to the same - effect: on the occupler

(if any) of such land and onall such persons known or believed to ba-interested
thexem of to be entitled to act for persons so interested, as résideior have agents
~authorised to receive service on their behalf within the revenue dxstuct in which
the land is situate.
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: (4,) In case ,any person’ go mterested 1esxdes elsewhere and has no such
af’ent ‘the’ notice.shall be sent to him by post in a letter addressed.to him at’

= his~ last kriown resulence, address or place of busmess and regxstered under

"Pa.rt IIT of the Imha,n Post th‘ee Act, 1866

k Nothmg has been sa1d before us as to the pubhc notlce
i prescnbed by the Act : nor has any suggestion been made that it
. was not in order: therefore I assume that it .was not. open.to
- objection.  The argument before us has ‘been . l1m1ted tto the

; 1nsuﬁiclency of the notices I have read.- < g
- Now sub-gection 8 enacts that the ndtice should state that the

. iGovernment intends to take possession of the land. ', The notice, .
(it is -true, does. not use those precise words, but.it says that:thé™

land is about to be taken by Government, and that is substantially
- the'same thing., Next, the notice should- state -that  claims for,
. all interests in the lands-should be ‘made tothe Collector. - _Wlth
~ this too there has been, if not a verbal, abt any rate practlcal
comphance In fact, it has -nob beenr urged before .us or-

apparently before the Special Collector that the not1ce was nob -

"8 good otie under the Land Acqumtlon Act;  the guevance has
-been that the notice being under the Land Aequ1s1t10n Act the.

_:proceedmgs were under the Improvement Act. -But there is ,-

nothing in the Improvement Act which prescribes that the notice -

-shall be expressed to be under that Act ; so that there has been

- no omission ofa fmmahty directed by the Act. "It at most only
-is’ that there has been a mlsoescmptlon in a particular, on which -

"'the Act is sﬂent. Under these c1rcumstances what we' have to -

conmder is, whether the iplaintiffs have been in any way m1s1ed

.or da.mmﬁed I am clearly of opmmn thab “the pla1nt1ffs ha.ve 5

made out no such case.,
The " merits on - this -part, therefore, are not in the plamtlﬂ's
- favour, and if we are to be guided by the strictest technicalities

- 1t is at least a quesfnon whether the plaintiffs can clalm that they

* are on their side, for among the imported sections of the. Land
Acqu1s1t10n Act is the 1st, which prov1des that the Act may be .
called the Land Acquisition Act, 1898, and this'is to be deemed

. to form part. of the Act—Chapter III of the Improvement Act—-

" 449
1903

Hsm o
Os.
Snorm'mny OF
STATE FOR .
. IN:DIA

_in the same manner as if enacted in the’ body thereof, Bub Ido .’

“not’ intend to “pursue this further, as in my opinion the reason I

“have already g given is sufﬁczent answer to the plmntlffs ob]ecblon, :

T B 453—6 "
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L and an endeavour to d1scove1 the purpose and meanmga of the_. ‘
© Hamr’ Leglslature in mcorporatmg sectron 1 of the- Land’ .ecqulsltlon
'émm&n or  Act is not, under the cucumstances proﬁtable. :
S?Aﬁfp}’g‘ - In this view of the case theﬁplamtlﬁ‘s must fail, but as the |
' point has been argued before us at length 'it will be. convenient .
that we should consider and. determine the issue, whether hevmg -
regard, to section 424 of the Civil Procedure Code (XIV of 1882)
- the suit is maintainable aga,mst the Secreta1y of State. That
- section provides: : : - 3

" No suit shall be mstmtuted agamst the Secretary of Sta.te in Gouncxl or a,gamst )
a public officer in respect of an act purporting to be donie by him in his official *.
 capacity, until the.expiration of two months next after notice in writing has .
been, in the case of the Secretary of State in Council, delivered. o, or left af the -
office of, & Secretary to the Liocal Glovernment; or the Collector of the lestrlct,, -
and, in the case of a public oﬂicer, ‘delivered to him or left at his. office, stating -
the cause”of action and name and place of abode of the intending plaintiff, and : -
the relief which he elaims ; and the plaint must conta.m a . statement that suchr' .
~“ notice has been so dehvewd or left. ‘ 3 ~

-~ Tn'this case no notice of emt has been glven, but 1t is argued:
. tha.t as the remedy sought is an 1nJunct1on, no notice..was. -
+ ‘necessary. -.In _support of this view the English cases, of Whlch
“;Flower v. Local Board of Low .Z}eyton(l) is'a type, were c1ted to .
- - It-was further said that the words. “in respect of an a.ct\

‘ purportmg to be done by him in his official capacity >’ must be
read not only with “a public officer’” but also “with « the said.
Secretary of State in Council.” TIn my opinion, the answer to thls':%},

- argument is that in this suit and in the circumstances of this case -

~no injunction could-be claimed against the Secretary of State.

~In illustration of the position of the Secretary of State in Couneil,

I may refer .to the ]udwment of James, L.J., 1n Kmloo]c A

'+ Secretary of State for. Indw @ :

"My finding, therefore, on the 1ssues ralsed on behalf of the j

B Secretary of State are: -
- {(1) Ha.vmg regard to séction 424 of the Civil Procedure Code,

' -the suit is not maintainable against the Secretary of State in the '
: absence of notice.

(3 The proceequgs before. the Spec1a1 Collector are not 'y
, v01d for any of the reasons stated in the plmnt -

() (1877)5Ch D, 3. - ) (1850 18 Oh. D.
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’ (3) The plamtlﬁ‘s are. not entitled to- an . m]unctlon agamst
- him, :
~“Of the three issues rmsed by j,he Trustees and’ the Speclal
Collector the ﬁrst was aft'erwards withdrawn, and my ﬁndlngs on
the other two issues are in the negatlve L L
There is one further matter on which I desire to. cofnments b
is the fact that an ez parfe injunction was granted. ~ The power,
1o doubt, exists ; but having regard to the circumstances under"
which business has to be conducted here, I think the. greatest care
should be employed in its exercise. There may be instances where -

: the urgency is so great that an ez parte injunction is necessary,

" but tha.t was not the case here. The suit was instituted and the
‘e parte.order was made on Tuesday the 24th of February, 1903. -

.. But;; there was, S0 far as I can see, no reason why the plaintiffs w

-should not have been required to serve short notice of motion for
~the following Thursday, as this would have been in time still to

- give the plaintiffs any inferim relief to which they might have

+ been -entitled.. Having regard to the conditions which prevail .

~ heré; thie Court should, if possxble, always reqmre not1ce, however °
short, to be ‘given. ‘

" The decree’ which must o Po\.SSCd hele is that the suit must*-
‘be dismissed with costs, of which there will be two sets, one for ™

the Improvement Trustees and one_ for the other defendants. K

b

Bh*rTY, J, concurred

Attorneys for the plamtlﬂ's-—Messas Cr azgw, Lyneh &' Owen i

Attorney for the Secretary of State (defendant 1) and Specml :
Collector (defendant 3)—-Mr B, F - Nicholson (Governmcnt‘ik_

. Solicitor). -

Attorneys for ‘defendant 2 (Improvement Trustees)—ﬂ[essw. .

' Craw/orcl Brown<5 Co.
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