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parbles is one to’ whmh it s 1mpos91ble to give o numemcal
expressmn; It is, however, obvious that' the financial and":_
commercial pasition of the Company may be seriously affected by °
the questions at issue, and having regard to that and to the .

importance to Indian Companies generally that - these rlghts“:

should be precisely defined in relation to the point that has arisen

- in this case, T think that we - ought to certify that the case isa -
"ﬁb one for appe@l to His Magesty in Councll and we accoxdmrrly. v

do so certify. .
" T have dealt with the case under the Code, because I thmk
that by virtue of section 647 of the Code the present proceedmrrs :

The coshs to be costs in the appeal.

Attorneys for the Company~Massrs. C’ngw, Lyncﬁ and
Owen. SR
. Attorneys for the opponent—ﬂe&srs.AMeaw, ]Iormayz and
.Dmsﬁa. e o . ‘ :

AEPELL ATE CIVIL. j
k] “ * ¥
Before Mr Justice . Uroue and 2[[1 J'ustwe C’lmndamrlsw

BHIKABHAI RATANCHAND (ORIGINAL DEFENDANT 2), AP}E‘ELLANT
. BAI ‘BHURI (0RIGINAL PLAINTIFF), RESPONDnI\T* }

' 'Res Judicata— Civil Procedure Code (Act XIV of 1882), section 13-—Suzt for

»arrears of maintenance—Former suit for arrears for a different period
—-Swetg—-Oontmumg guarantee—Pleadings by surety denying liability in

a suit do not operate as notice. of revocatwn of suretyskzp——Cbntmct Act :
(IX of 1872), section 130.: ;

" By a settlement exdcuted in 1896 the first defendant ag1eed (mter alm) tot,
vpay maintenance. to the plaintiff (his wife) at the rate of Rs. 91 ‘per annum.
The second defendant signed the deed as surety. In 1898 the plalntlﬁ ‘sued
both defendants to enforee her rights under the settlerent and (inter alia) for-
arrears of maintenance for ten months and sixteen days from the 10th November
1897,  The defendants pleaded that the deed was void for want of. consideration. ’
The first Court found that the settlement was not void, and passed: & decree:
aaamst both the defendants, but as to the pwyment of arrears of mamtenance the

* second Appea\ No. 699 of 1902

~
-
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decree was aovamst the first defondant only.- The. second defendant appealed 1503, -
. ‘aga,lnst the decree so far as it was against him, contending that the settlement ———————
was not in any way binding on him. The plaintiff filed cross- -objections to the BH-IK,,f BEAL
* decree, ¢ontending that the second defendant ought to have been held liable for-  BaI Buusr,
“the arrears of maintenance, At the hearing of the appeal however, the plaintiff - . ¢/
withdrew her eross-objections, an.d the decree of the fizst Court was eonfumed
with costs. :
In 1901 the plaintiff filed ’chxs suit avamst both defendants torecover arrears of
maintenance for two years and nine months, commeneing from the 27th September,
L1898, The second defendant pleaded that, inasmuch as; he- had not been held -
linble for mairitenance in the former suit, the pleintif’s claim was res judicata.
.- The lower Courts passed a decree for the plaintiff,” hnldmo']that her claim “was
© not ves judicata, On appeal to the High Court,
Held, confirming the decree of the lower Courts, that the p]amtlff ] cla,lm -
-against the seeond defendant in this suit was not res Judicata, The only point
_that was res judicata against her by-the former suit ws her right to the arrears
therein claimed, but that did not bar her right to sue the second defendant ‘as .
: surety in respact of the subaequent arrears claimed in the present suit. .
© Tt was contended for the second defendant that the pleadifigs in the' former
" - suit operated s notice under section 130 of the Contract Act (IX of 1872), and
* put an end to his contrabh of guarantee

. Held, that the demal by the second defendant of his Hability in the plea.(lmgs
in that suit was made for the purposes of pleading and could not have any other
.effact than was given to it in the suit itself. It could not operate as notxce
under soction 130 of the Contract Act. .

-

- "..

R SECOND appe&l from the decmon of Mr. 8. L. Batohelor District,
Judge of Ahmedabad, eonﬁrmmg the decree passed by Réo
‘Bahddur Chandulal Mathuradas, First Class - Subordmate J udge
.ab Ahmedabad. . SRS

Suit by a w1fe to recover arrears of mamtenance from her
Lusband (defendant 1) and his surety (defendant ),

By a deed of settlement dated the 23rd June, 1896 the 'ﬁrst

- defendant agreed to provide a house for the plaintiff (his wife), or
in default to pay her Rs. 1, 000 as its price, and further to pay her_;i,

“maintenance at the rate of Rs. 91 per annum. This deed was
sighed by the second defendant as surcty for the first defem@nt.‘ .
In 1898 the plaintiff sued both the defendemts (Sult No. 960\'

' 'of 1898) for the settlement of the house’ or its price and for "

. arrear of mamtenance for ten monids- and mxteen days from
g the lOth November, 1897 b oo : -
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: 1903, :I‘he defenda,nts pleaded (mter aha) that the deed was V01d a8
- - BHIRABHAT bemg without consideration, bt
A ﬂiivm. . -The Court of first instance held that the deed was nob v01d

¢

- for want of consideration, and passed a decree against both the -
defendimts so far as the prayer for, the house was concerned, -
but as regards the arrears of mamtenance it passed a decree A
© against the first defendant only. _ : el
.. The second defendant appealed &gamsb that decree (so far as lt
was against him) on the ground that the agreement.in questmn
' was not bindihg upon him; and the plaintiff filed cross-objections.
. that the second defendant Wa,s liable for the arrears of main-
tenance under the agreement, - - N
At the hearing of the appeal the plamtlﬁ' orally W.lthdl‘eW
~her cross- ob_]ecmons, and the decree o‘f the Court of ﬁrst mstance
was confirmed.
Tn 1901 the plamtlﬁ' filed the present. sm‘o zw‘amst both the
defendants to recover arrears of - mamteﬁance ab the rate of Rs.91
_ per_year for two years and nine months, commencmg from the
27th September, 1898, :
The first defendant pleaded poverty, but offered to pay Rs, 00
per.year as maintenance to the plaintiff. ° :

The second defendant pleaded that, masmuch as by 'ohe decreer
_in the former suit he was not held liable for maintenance,- the
plamtlﬂ”s present claim as against him was 7¢s jz/dzcata.

_The Subordinate Judge passed a decree for the plamtlﬂ aframst -
- both the defendants. TIn his judgment he said:

" The second de.fendant contends that the clalm for mamtenance as avamsb X
~ him is barred under the provxsmns of section 13 of the Code of Civil Pro"edure
-1t cannot be denied that there was a suit by the present plmntlff against the .
* present defendants to recover maintenance for pxewous months The. lower
Court awarded that claim agaiiist defendant 1, and vejected it, tnough not in sp_
. many terms, as agalnst the second “defendant.’ No reasons - were given for the*
~dismissal of ‘the clalm as against the second- defendant, . arid - the order of.

: dlsmyssal Fvas appéaled agamst, bub the objection was withdrawn in:  appeal;

» The subject—matter 1n\l&h\a,t case was different from the mb]ect-mattel .in tlns
'-. sult : Nt .

On ap pea,l the decree S'conﬁrmed by the i)istriét J udgé,.;(;r;
the following grounds: ' e on.
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The: pomt is - whether in that (fm-mer) suib the question of appellants ‘

lmb111ty under the deed was heard and determined. within the meaning of -
seotion 13 of the Civil Procedure Cole. -It appears to me clear that it wis not.
The pleadings, the issues and the judgment in Exhibit 22 all show that the two
.- defendants then made common cause. ~The issues were concerned with the

genuineness of Exhibit 18, the- liability’ of the two defendants jointly to'

purchase a house for plaintiff and to pay her the arroars of maintenance . .. .
No question was raised as to defendant 2's separate position, or whether for
- any reason he was entitled.to be discharged from his liability as surety, nor is.
there a word said in the Ajndggnent on these points until we come to the decretal -
order, where the Subordinate Judge, for some reaton unexplainéd, orders that
" the maintenance shall be recoverable from the hushand (defendant 1) ‘only.

Both the defendants were made liable for the purchase of the house, and against ~

* this part of the decree defendant 2 appealed, while plaintiff filed cross-
objections maintaining that defendant 2 was equally liable for plaintiff’s
maintenance. These cross-objections were, however, orally -withdrawn in argn. -
ment by plaintiff’s pleader, and the Appellate Court thus merely confirmed the
original Court’s decree. On these facts I am of opinion phat appellant ecannot
now claim the benefit of section 13 Civil- Procedure Code, since the matter now,,
-in issue—his separate Jiability as a surety-—was not directly and substantially in

" issue in the former suit and was not heard and decided. Tt was for defendant 2

(appellant) to take this present objection in the former smt as he failed to do so, .

"1 think be cannot now claim that the point was judieially decided, mevely because -
the Subordinate Judge in his decretal order, for no reason which can be collected

(—from the judgment, restricted to defendant 1 the lability for arrears of main-
tenance then due. Moreover, the main relief prayed for in the former suit
was the purchese of a house, and that relief was granted as against both
defendants. . For these reasons 1 thmk the plea of res judicate fails, ‘

»

The second defendant appealed to the High Court

_P M. Mekta (with h:m L. A. Shak) for the appellant (defend- |
- ant 2) :=~The plaintiff’s claim against the second defendant is
res utdwatw. The same claim was made in’ the former suit, but

the decree in that suit as regards, maintenance was against the
" first ' defendant only. Therefore undér explanatlon 111 of sectlon L

13 of the Civil Procedure Code (XIV of 1882) it must be deemed
. to have been refused. That decree was confirmed in appeal, and
the cross-objections filed by the plamtlff on the point of the second
defendant’s liability were withdrawn. Under, explanation 1T of
sectlon 13 it was necessary for. the plaintiff in that former suit

to raise the general question of the second defendant’s liability
‘for maintenance in mder to- estabhsh her clalm against him, -

" 453—-&*
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‘ The. questxon, therefore, must be deemed to have been heerd

and -decided against- her: Kameswar Pevslwd Vi Rajkumm

Ruttun Koer® ; Peary Molhun Mukerjee-v. Ambica Clzuran @.

Next, we submit that, having regard to_ the pleadmgs in the'

- former suit, the guarantee-of the second defendant is a,t an end

section 130 of the Contract Act (IX of 1872)

. P. Modi (w1th him @." 8, Rao) for the respondcnt (plain--
tiff) : —In the previous litigation the generel question as to the

~ binding character of the agreement was raised -and decided

against both the defendants, No doubt we cla,xmed arrears of -
maintenance from both' the defendants and so far the relief
against the second defendant must be deemed to have ‘been -

- refused. - But the general question-whether or not the agreement

was bad for want of consideration was decided. against both the

. defendants and_is now res judzcata agamst the. second defendant, - 7
-«. It wa$ not necessary for us to raise s;eparetely the question of

the general liability of the second défendant for memtena,nce

~ and it could not be treated as having been decided againstus.'

As regards the second point, admittedly no notlce was given under

~ section 130 of the Contract Act (IX of 1872), and the pleadmgs

in the previous suit cannot be treated a3 notlee under that sectmn. -

CHANDAVARKAR J. :—~We agree w1th the Courts below in- t‘he«
view that the present suit, which was brought by the pla.mtlﬁ‘ to:
recover the arrears of maintenance for two years and nine months; - -

' commencmg with the 37th September, 1898, due upon a .deed :

‘executed by the first defendant, who is her husband, and by the i

" second defendant as ‘surety for him, is not barred so far as: the-

second defendant’s hablhty is concerned by the deeree in Suﬂ‘.

. In that suit, no doubt, the plamt.lﬁ' soughb to hold the second;?.;_"
defendant liable as surety for the arrears claimed therein- on the =

. bas1s of the deéd on which the present action is founded, and if

is also true that the Subordinate Judge passed a decree therexnf;

for the arrears claimed as against defendant 1 only. “But i

order t0.see what was in 1ssue ina smt or What has been heard .

T (1892) 20 Cal, 79 191, A: 284, G
® (1897) 24 Cal. 900, - e
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“ and declded the Judcrment must be looked at The decree,?
j:accordlno' to the Codé of Civil Procedure is only to state the relief
~granted: or other determination of. the suit’’:  Kali Krishna

Tagore v.. The Secretmy of State for India." ~Now, the judgment
- in the previons suit did not decide the question of the second

: :defendant’s liability as surety in his favour. = On - the other -
*-hand, it'shows that the Subordinate Judge found that the deed ‘-
‘was executed by both the defendants and was supported oy

consideration, and that the plaintiff was,entitled to the reliefs
sought.  But for some reason or other in the decretal order he

held the first defendant only liable for the arrears. Taking ‘the

Judgment and the decree together, we think we must take them
. to mean that the Subordinate Judge refused merely the relief as

‘Vto the arrears claimed in the.suit so far as defendant 2 was -

~-concerned. That is the only point which is 7es judicota as

" against ‘the plaintiff,” She /alleged bLer right as against that -

- defendant as surety, and ‘that *was found in her favour in the

Judgment and the mere fact that the arrears of the particular period ;

to ‘which the previous suib related were not allowed by the decree,

so far as defendant 2 was concerned, cannot bar her right to sue

_him ‘as surety on the same-document as to the arrears of a sub-
© gsequent period, the cause of action as to which is distinet and
" separate. Where the cause of action is'the same and the plain-
- tiff has had an opportumty in the former suit of recovering that

. which he seeks to recover in-the second, the former recovery is::
a-bar to the latter action.  To constitute such former recovery:a -
. bar however, it must be shown that the plaintiff had an opportu-.
nity of recovering, and, but for his own fault, might have recovered -

"~ in'thé former suit that which he seeks to recover in the second

action”’: per Willes, J., in Nelson v. -Couch.® Applying this

- principle to the facts of the present case, the plaintiT could not

have Tecovered in the former suit the arrears now cla1med for:
. then ‘they had not become due, - All that she could have done in-
" that suit she did. She could have relied on the deed and sought -
. to hold. defendant 2 liable: on .it, and she «id ~both. The’
- Judgment "Was tha.t defendanb 2 was llable on the deed 50 far :

;’. F.'. - N

; (1) (1888) L. R,15T A, 193 16 Ca1.173 o
. () (1863) 15-C, B, N, 8. 99 at pp. 108,109, - .
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her general rlght based on the deed. was found in her fa.vour . |
All that went against her was the decretal order refusing to

‘award to her the arrears due for the period to which the suit

related. Her present suit is not for those arrears, butis ,for‘;ithe '

arrears due for a subsequent period, and in virtue of a general .

right based on the deed passed by both the defendants and found .
valid and binding as against both in the previous suit.. The plﬂa

- of res mclzcata, therefore, fails:

As to the second point, the mere fact that the second defendimt
denied “his liability as surety in the previous suit cannot be
regarded as a notice puttmg an end to the contract. under section.
180 of the Contract Act. That denial was made for the purposes
of pleading, and cannot have any other effect given to it than
was given in the suit itselfs See Balagi Sitaram v. B/Lzlsa]:, ‘

Soyare,® where Westropp, CJ held that a mere- demal of

liability by a party in a previous suit, cannot operate as. notice; ,v 2
Moreover, the second defendant in the previous suit denied the *

‘existence of a legal contract; such denial cannot be given the .

effect of a notice to the plaintiff that the second defendant‘z"i"

“wished to put an end to a legal contract Whlch is proved We W

‘confirm the decree with costs.

« De’ar‘ee cmzﬁrmed.'"

(1) (1831) 8 Bom, 164,

£

| ORIGINAL CIVIL.

Before Sir Ln H. Jenkins, K.C.LE., Ohicf Justice, and Mr. Justice Bqttg/,'
HARI PANDURANG AND ANOTHER, PLAINTIFFS,'}; SECRETA.RY oF’
STATE ror, INDIA 18v COUNCIL avp rar TRUSTEES ror THE IM-
PROVEMEﬁIT or THE CITY or BOMBAY axp JAMES McNEILL,
HPECIAL CoLﬂECTOR UNDER TEE LaND AcQUISITION ACT FOR THE ACQUISIS

_PION OF LAND {fOR THE PURPOSE OF THE Cry oF BOMBAY IMPRovEME\Ir‘f
TrusT, DEFEND: s NTSX

‘ hmsd:cmon—-Impmuement Trust Aect (Bom Act Iv of 1898) LegtslatweAf
- powers of Goveraor %f\Bombay in Council~—Jurisdiction of High Court to -

conszder whether ulbXe 'vwes-—Subordmate Legzslature~—0¢eatwn of new -

\ * Suit No, 113 of 1903
(.
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