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. arrears due for certam years previous to 1899, ' It is- open to N
" him to pay the amount and then sue the Municipality . for &

\

‘refund ; on the ‘other hand, it is open to the Mumclpahty %

recover the amount by a distress warrant and sale. .. In-either
case, it cannot be said that there exists no standard for ascertain-
ing the actual damage likely to be caused to the appellant or

"that pecuniary compensation cannot be given for the invasion of. -

the appellant’s right, It is discretionary with a Civil Court’
to grant an injunction; and that discretion must -be exerclsed
. judicially with extreme caution and.only in very clear cases..
The present is not a case of that lund. We confirm the: deeree -

Decreé confirmed.

| APPELLATE OiVIL._’

-

Bcfo're .M'r. qustwe C'rowe and Mr. Jmtwe C’handavarkm. . . .‘;:':

KONDIBA BIN BABAJI (OBIGINAL DEFENDANT No. 2), APPELLANT,

NANA SHIDRAO axp OTHERS (ORIGINAL PLAINTIFF AND DEFENDANT
» No. 1), RESPONDENTS* . N ‘ :

" Régistration—Pr wmty—— Ufnreg@stered deed accompamed with - posses- .
. sion—Subsequent sale by registered deed-——E_ﬁ%ct of possession—Possession -
for purpoeses of notice equivalent to registration—Duty of pur ckuser to

sectwns 49, 50,

inquire as to nature of possesswn—Regmratzon Act (III of . 1877), -

.On the 16th June, 1878, Revapun mortgaged the Ia.nds in smt to the ﬁrst

T

defendant ‘with possession, and the latter on the 26th June, 1876, leased them to - .

. thesecond defendant for one year, Thesecond defendant remained in' possession
a3 tenant after the year had expired: On the 3rd December, 1878, while defend-

ant 2 was in possession of the.Jands as tenant, Revapuri sold to him {defendant 2) :

“her equity of redempticn for Re. 95, The deed of sale was not compulsorﬂy
-registrable undér the Aet then in foree, and owing tothe death of Revapuri it was®

* not registered. - On the 8th December, 1895, the heir of Reva.pum sold the eqmty B

of redemptlon in the mortgage of 1876 by a registered deed to: the plamtlif A
_bhe date of this sale to the plalnt 'ff the second defendant was- still’ in actual

“ pOsSeaSIOD.. The pla.mtlff brouvht thls suxt to 1edeem the lands fwm themorb-

# Qecond Appca.l No. 528 of 1001
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_gagee (defendant 1), an(l added défendant 2 aga party, eillégmg thab he wasin
. possession as a tenant of the first defendant. The lower Courts passed a’ decree

*for the plaintiff, holding that his registered deed gave h1m pmonﬁy over the
second-defendant; whose deed was unregistered, On’appeal,
Held. (reversing the dectee of the lower Courts), that thé plaintiff’s suit

should be dismissed. Possession in ‘certain cases, for the purposes of notice, .

has the same-effect as registration. The plaintiff ab'the date of his purchase
« hiad notice of the pogsession of the Second defendant, and that being so, it was

~the. pla.mtxff’s duty to inquive of the second defendant under what title he -

~held and -if the plaintiff had done so, instead oE assuming that the sccond-
: defendant was shill helding merely as tenant, he would have discovered that the
- second deféndant had purcha.sed the land. .

[}

SECOND appeal from the decision of G. C. thtworbh, Dlstrlct ]

- Judge “of S4téra, confirming the decree passed by Rdo Séheb
B.-Y. Gupte, Subordinate J udrre of M4dha, :
~ Suit for redemption. The plaintiff sued for the redemptlon of a
8 mortcrage of certain land executed on the 16th June, 1876, to the
- first defendant (Bahirjirao), alleging that he (plaintiff) had bought
the equity of redemption on the 8th October, 1895, a,nd that his.
deed was duly registered. - .

. Defendant 2 alleged that he had: purchased the equity of .

’ redemptlon in the’ mortgaged land on the 3rd December, 1878.;
‘_tha,mb his deed was not compulsorily registrable under the Act

»

then in force, and had not been registered in consequence of the -

death’ of the vendor, but thatshe (defendant 2) had been ever

" since'in possession as owner, and hoe pleaded (inter alia) that the
« plaintiff’s suit was barred by limitation. '

‘Tt appeared that the lands in question belonged orlgmally to

: ,.one_lievappn. On - the 16th June, 1876, she mortgaged them

" with possession to the first defendant (Bahirjirao) for Rs. 1,000, |
~“who thereupon on 26th June, 1876, leased them to thé second

deferidant for one year only, but the latter continued to hold

“them as a tenant of the first defendant after- the explratmn -

of the lease. - - ot

' On the 8rd December, ]878 Reva.purl sold her eqmty of

) redemptlon to defendant 2 for Rs.95. The deed of sale, as
" already stated, was not compulsonly reglstrable "and was not
registered, as Revapuri died before it could be registered.

On the_Sth October, 1895, Rampuri, the heir of Revapuri, sold
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- the equity of redemption in the morteawe of 1876 to the plelntlﬁ‘_'

under a deed of sale which was registered. : ,
The plaintiff filed this suit in 1898 to r’edeem the morbgage |
0f1876. He made the second defendant & party, allevmg that he

- held the lands as a tenant of defendant. 1.

The Subordinate Judge held that the plaintiff’s purchase was 'v

entitled.- to prlorxty over the purchase by defendant 2, as his .’
_deed of sale was regxstered "He therefore passed a decree for»_l,
tedemption in plaintiff’s favour. ‘

>

This deeree was confirmed on appeal by the stbmeb J udge
- Defendant 2 appealed to the High Court, contendlng, among
other' things, that the lower Courts were wrong in giving. -
priority to . plaintiff’s registered sale-deed; inasmuch as his
(defendant’s) deed, albhoquh not - reglstered was accompamed E

- M. B. Olmulml for the appellant (defendant 2)
1) A, Khare for respondent No. 1 (plaintiff). -

The followmg cases were 1eferred to: —-Keshav v, Vmooya]c(l’

Jethabhas AL Gwdﬁar(z) Chunilal . Ramchandra® ;. Chinto V..
Janki @ Kantkeppa . Slzesbappﬂ(°) Lakshmandas. v. Dasrat® ;

Waman v, Dhondiba ™5 Nallamutty v. Betha® ; Clwlmamlq}ey 'V‘f"
Chnton o 3. Penvil v, Zusc’o’mb oy - ox o .

CHANDAVARKAR J..—The ‘points’of law 1nvolved in the second ,_:
appeal turn upon certain facts which are not- in. dlspute a.ndr

s

On the 16th of June, 1876, orie Revapuri mortgaged the laqd m;‘

* dispute to defendant No. 1, Bahirjirao bin' Shidojirao. Tt was. -
2 mortgage with possession, The mortgagee, - defendant No. 1,
- leased the land to defendant No. 2, Babajl, unde1 a kabula ‘/at__’

for one year on the 26th of June, 1876. " e SR
- On the 3rd of December, 1878, when defendanb No 2 was mff

‘possessmn as a tenant of the ~mortgagee (defendant No 1), thei -

@ (1899) 18 Bom. 355. . S ® (1882)6 Bom, 168, e
2 (1894) 20 Bom. 158, o (1879) 4 Bow, 126, e 0
® (1896) 22 Bom. 213; o " ® (1899) 23 Mad. 37. L
@) (189218 Bom 6L - T @) 82002 N.&W. L

- (5 (1897) 22 Bom, 893, .| 0) (1728)° Moseley 72,122,
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o mortgqgor, Revapun, sold to defendant No, 2 ‘her equxty of
‘redemption for Rs. 95. The deed of sale was not registered,

- not ‘heing compulsorily registrable under the'Regiétration Act

then in force. From that time up to the date of the present
, -smt defendant No. 2 has’ contmued in possession of the land.

On thes8th of October, 1895, one Rampun an heir of Bevapurx, ‘

: ,sold the equity .of redemption by a reglstered deed to the
" plaintiff; Shidrao Keshavrag Shinde. :

- The plaintiff brought this suit to. , redeem the land from

: defendanb No. 1, adding defendant No. 2 asa party, and alleging

that he was in possession as a-tenant of defendant No, 1. . -
Both the lower Courts have awarded his claim, holding that .

, the plaintif’s registered deed ‘is entitled to priority over the
unregistered deed of defendant No, 2 under section 50 of the
. Registration Act (1L of 1877) Defendant No. 2 has filed this

: ‘second appeal.

Mr, Chaubal, for the appt_allant; has. contested .the iegal :

: propriety of the decree of the lower Appellate Court on three

grounds: (1) that there ‘can be no competition under section 50-
- of the Registration Act between the plaintiffs registered and -

'_defendant No. 2's unregistered deed, because ‘the vendor in
‘either case is not the same; (2) that; agsuming that section 50
applies, defendant No. 2, having dealt with the land as owner

iy possession for more than twelve years from the date of his

: purchase, acquired an indefeasible title to it by adverse

possession at the date of the plaintif’s purchase, so that the

plaintiff’s yendor had no t1t1e to sell ; (3) that .assuming no case
of atlverse possesswn arises in favour. of defendant No. 2, his
~ possession at the date of the plaintiffs purchase was notice to

- the latter of his title as owner acquued under his unreglstered_

sale-deed.. - .-
As to the first of these pomts, it is, we thmk unarguable
~and is, moreover, covered by authority by which we are bound.

Though the person under whom the plaintiff claims -is not- the’

_ same from whom defendant No. 2. purchased the equity of
redemption, he (i. ¢., the plaintiff's vendor) is found by both

the lower Courts to be the heir of defendant No.%’s. vendqr :
and to have sold the property to- the plaintiff in that: qh’ar@cter,’
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Legally; therefore, 1t is the same perqon who sold" the property~
in-either case. This view is supported by the.decision of. this-

Court in Chunifal v. Rczmc/mﬂdm,w followmg Ma/mndas V.
Shankardas.® AR

The second of the grounds uro*ed by Mr. Chaubal in th1s second
‘appeal presents more dlﬁiculty, having redard to the Tact that :

" defendant No. 2 admittedly came into possession under and by
~ virtue of an assignment from the true owner.. The questmn i

whether he can, under those circumstances, be sald to have been
in possession adverse to the owner. The definition of adverse

* possession is that.it is possession which is wrongful, and it cannot

‘be said that defendant No, 2 first entered and then continued in -
possession for more than twelve years as a wrong-doer.’ “'We
do not think, however, that it is necessary to declde the questlon
of adverse possessmn which arises in the case, and we refrain
from expressing any opinion on it, because we are. satisfied that
"the appellant must ‘succeed on the thud ground urged by ‘

, Mr, Chaubal

Thi is found by the Tower Appellate Gourt that defendant No 2.

- -was in actual possession at the date of the plaintiff’s, purchase

The law i3 tco well established in this Presidency to be doubted;"
that possession may have in certain cases, for the purposes of.
notice, the same effect as reglstratmn The detided cases whlch 5
have- laid- that " down as the law have all been’ collected by :
‘Mr. Justice Batty in his recent judgment in Tajudin v. Govind.®
The lower Appellate Court does not appear to have lost sight - of

- that legal principle in deciding this case; but the view itshas .

taken is that defendanb No 2’s actual possession was not notice
to the plaintiff of the previous sale, because that possession can
be “ referred to the lease granted to him by the first defendant, .
the mortgagee * We are of opinion that this viéw of the -lower

Appellate Court is erroneous. If the plaintiff had notice of defend-

“anb No. 2’s actual possession—and on the finding of the lower "

Court we: must hold that he had—it must be held also that he.

B had constructwe notice of the real title on whmh defendant No. 2-.7

- (1) (1396) 22 Bouz, 213 IR (2) (1875) 12 Bom H c 241
- () (1901) 5 Bom, L. R. 143,
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was in en;loyment of the land. Havmg had notice of defendant
No. 2’s possession, it was his duty‘to inguire of defendant  No. 2 .

under what title defendant No. 2 really held, and had he
_ inquired he would have discovered defendant No. &’s purchase. -
The law on the subject is thus stated by the edifors of White

and Pudor’s Bquity Cases in thenr notes on “the leading case-
‘of Le Neve v, Le Neve®: “ As a general rile if & person .

purchases and takes a c'onveyance of an. estate . which he knows
to be in the occupation of another than the vendor, he is hound
by all the equities which the, party in such occupation may have in
the land ; for possession -is prima facie séisin ; and the purchaser.
has, therefore, actual notice of a faet by .which. the. property is
affected, and he is bound to ascertain the truth.” In Mancharji

Soratiji Chulla v. Kongoseoo,® Couch, C.J,, went at some length -

into, the question and- came to the same conclusion, - He there

cited the English cases on the subject; the first of which was
T /lor v. Stebbert,® where Lord Rosslyn said: “I have no

 difficulty to lay down, and am well warranted by authority, and
strongly founded in reason, that Whoever purchases an ‘estate

from the owner, knowing it to be in the possession of -tenants,-

s bound to i inquire into the estates these tenantshave .o . .-
Tt was sufficient to pub the purchaser upon ingquity, that hewas

*informed the estate was not in the actual possession of-the person -

with whom he ‘contracted ; that he could not transfer the owner-

ship and possession at the’ same time ; that there were interests,-‘
" gs to the extent and terms of which it was his duty to “inquire.”.

" The next case cited by Couch, C.J., is that of Jones v. Smith, ¥
where Vice-Chancellor Wigram said :. ¢ First, it was said that
ifa ‘person purchases an estate which he knows to be in the

occupation of another than the vendor, he is bound by all the.

_equities ‘which the party in such occupation may have in the land,
"I do not dispute this proposition (Allen v. Anthony® ; Daniels v.
Davison®; Taylor v. Stibbert®).for possession’ is prima facle
~evidence of a seisin in fee.” Then-of Daniels v. Davison,®
- Couch, C.J., said: “ The Lord Chancellor held that. where

W8 W.&T L.C.225 (Tth Bdn) (&) (1841) 1 Hare 43, 60, -
T (1869) 6 Bom, H, C. 59, - () (1816) 1 Mer. 282, | * "
) (1794) 2 Ves. Jun, 437, 439~ (9 (1809) 16 Ves. 249 17 Vs, 433,

)
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there is a tenant in possessxon under a ]ease, or-an awreement a

person purchasing part of the ¢state must be bound to i inquire on.

. what terms that person is in possession; that a .tenant: being ‘in

possession under a lease, with an agreement.in his pocket to
become the purchaser, those circumstances altogether give him an
equity repelhng the claim of a subsequent purchaser who.made’
no inquiry as t6 the nature ‘of his possession” Couch, C.J,
then says : ¢ Although Damels y. Davison®. has always been

eonmdered an extreme case, beyond which the doctrine ought

*

not to be extended, it has to that extent been repeatedly acted
upon (Bailey v. Bichardson® ; Barnhart . Greenshields® ;
Knight v. Bowyer®). -1 am not aware of any decision where the -
doctrine has been applied to the case of .a person bemg in
possession as the object of a charitable trust and under the trust,”
but I .can see no difference in principle between this and the

.possessmn of a tenant, as-the duty to make i inquiry arises from -
“the fact that the estate is not in the actual possessmn of the ‘

vendor. ' There is-the same equity in both cases’’
. This decision of Couch, C.J,, was approvmgly clted by :

Sargent,; C.J., and Melvill, J., in Santaya v, Naragan.® _The.

.most recent case that we have been able ‘to ﬁnd where the same :

law s expounded is that of Hunt v. Luck,? where Veugban :
Williams, 1.J., says (Stirling and Cozens-Hardy, L.JJ., " con-..
curring) + “If & purchaser or a mortwagee has notice that ‘the -

_vendor or mottgaoror is not in possession of the property, he:

must make inquiries of the person in possession—of the tenante

~ whois in possession—and find out from him what his rights a,re,j

and if he does not choose to do that, then whatever title he"

- acquires as purchaser or mort«agee will be subjcct to the htle or

_right of the tenant in possessmn That, T believe, is"a:tr‘ue"_i
statement of the law”> .

B follows, then, both op prmmple and authorlty, thab thej_;
plaintiff having had notice of defendant No. 2’s actual possessmn‘;

- at the date of his _(plaintiff’s) purchase, was bound to - inquire;
. of bim as to the’ nature of his possessmn, instead of assummgf‘

() (1809) 16 Ves. 249 : 17 Ves. 483, ) (1857) 23 Beav 609. -
- (¥ (1852) 9 Hare 734. ST () (1883) 8 Bom, 182, 1w
".8) (1858) 9 Moo. I C. C, 18, (6) (1902) 1 Ch. 428 at p. 433,
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that because that possession had originally commenced under a 1903,
tenancy, it must have continued under that txtle on the da.y When ~ Rowprsi
the plaintiff purchased the land. Lol e »

- On this’ground, therefore, we are of opinion that the decree
of the lower Appellate Court should be reversed and the plamtxﬂf’
claim reJected Wlth costs throuahoub on him, B

JEU
Nava, >

" Decree reversed, .

OLIGI TAL GIVIL

-

Be jore Sir L. H Jenkms, K C.L E Chief Justwe, and Mr. Justice Batty‘e

' Tas BOMBAY BURMAH TRADING CORPORATION, Lositrsn, 103+
Prririoners, v. DORABJI CURSETJI SHROFF -QPPONENT. HMareh 20,

Privy Council—Application for leave to a_ppeal—C’ompames Memorandum qf’
Association Aet (XII of 1895), sections 9 and - -10~—Appeal against arder ¥

’ passed under the Act—Test of pecuniary sufficiency or substantial question,
of law—Civil Procedurc Code (Act XIV of 1882), sections 594, 595 and 647 .
—Qass otherwise fit for appeal—Practice—Procedure-

 Apetition bys Company for the donfirmation of a ‘speeial resolution altering
the Memorandum of Assocxatxon was dismissed by the High Couxt. -
_,The Company desirsd to appeal to His Majesty in Council.  Leave fo appeal
4 ,was opposed on three grounds: (1) that no appeal lay- under the Memoxmdum
- ‘of Association Act or Companies “Act ; (2) that the peouman y test was not ;
s‘\tlsﬁed (3) that there was 1o substantial questmn of law.
Held that the order  dismissing -the petition was a “ deeree,” withiﬁ the

L deﬁmtmn of that term contained in section 594 of the Code. -

Held, as to ohjections (2) ‘and (3), Fhat the only question was whather the case.
- 'was & fit one for appeal to the ‘King in Counéil within the meaning of clause (B) .

* of section 595. . .

. - Held, further, that having regard to the fact that the commercial and ﬁnancml

) posxtlon of the Company might be seriously affected by the questions at issue,

and to the importance to Indian Companies generally of ha.vmg such rlghts"

precisely defined, the case onght to be certified as a ﬁt one for appeal to HIS .

Majesty in Council. . .

- Held, further, that the pxoceedmvs fell -within’ Chapter XLV of the 01711 >
Procedure Code. .

- AI’PLIC‘ATION by the above Gompany for leave to appeal to the
. Privy Couneil.
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