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THE INDIAN LAW REPORTS [von XXVIL
IN SOLVEN OY JURISDIGTION

- Before Sir L. H. eknkins, K.C.LL., C’ﬁief Justz'ce, ond Mr hstice i?ﬁtia

I\T BY VALLABHDAS JAIRAM, KHIMJI JAIRAM AND BHANJI
' JAIRAM, INSOLVENTS®

1

Tusolvent Act (:S’tdt. 11 & 12 Vict., ¢ 21), sections. 47 and 50—-0fe1we unde‘r :

section 50 « criminal offence—Charge, de., must be framed to. sustuin

conviction and sentence~opposing creditor—Grounds of opposatwn skoald

‘be stated in clear ler ms—-Practwe—Proceclure

Insolvents wero found gtulty under section 50 of the Indian Insolvent Act of

wilfully preventing or purposely withholding the- production of certam papers:
- relating to their affairs and sentenced to three months’ 1mpr|sonment .

- Held, that the proceedings, so far s they resulted in imprisonment, émounted 8

- to'a eriminal case.

Held, further; (followmg Bz parte Van Sandau(l)) tbat “in all cnmmal ;

cases it is necessary that there should he a charge, a finding and a ‘conviction, as

‘s foundation for the sentence”: and that as there was no chmge, the order for

‘mprisonment was wrongly made.

" Section 47 of the Insolvent Act i)rowd es the machinery by whlch the grounds"
of opposition” to'a debtor’s discharge may be inguired mto a.nd premsely deﬁnerl

before the hearing.

APPEAL aaamst the ﬁndmg a.nd order of Ruqsell J o Commls-

sioner of the Insolvent Debtors’ Court, dated 4th Pebruary, 1903 :
' ‘who sentenced two of the msolvents to imprisonment, -
Prior to their insolvency, the three insolvents, Who Were_;
v,brothers, resided and carried on business as_cloth merchants in.
~Bombay, under the firm of Vallabhdas Jairam. Their: native
place wes Bet in the Baroda territory, where a fourth -brother, = -
viz,, Dhanji Jairam, resided and camed on a sepamte busmess"

of money-lendmw

4

.- The three insolvents ha.vmcr filed their petxtlon in October,--,

1. That the insolvents have concealed their hooks of aceount,

‘1901, one of their creditors (Naranjx Parmanand) - filed: the,,
"' followmg grounds of opposnt]on to their discharge .

2. That the insolvents have made fraudulent and fa.]se entrws m'such books l

a8 they have produced.

‘3 That the msolvents have kopt false books of account.

- #Appeal No. 1261 Insolvency No. 341 of 1901'
o (1844) 1 Phillips 445, 457,
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" 4. That the lllsolvevxts have contracted debts fmudulentlv ancl by means 7

.of false pretences. ) .
5. That, the insolvents have concealod their- plop’rty -

6. That the insolvents have recklessly traded bayond: their -means and their’

1903
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debts s0 greatly exceed their means of providing for the paymeént theraof during

- the time when the same were m the course of heing contracted, reference being )

-had to their actual anl expected property, as to show gross mxsconduct on tho
Ppart of the insolvents eontracting the same.

7. ‘That the insclvents have fraudulently, and with the -inbent of d1m1msh1ng
the sum to- be divided amongst their creditors, ma.de a.way Wlt‘n and concealed
theu- property.

8. That the insolvents have fraudulently and wmh the mtent'on of dofeatm”
~ their creditors sent away lavge sums of money out of British Indxa. '
9. That the schedule of the insolvents is false and ﬁctlhous. '”

-~ Other opposing credltors viz., the Trustees of the Khambaha, _

' Sanskn’o Pathashala, filed grounds of opposmon as follows:

-+ 1. That’ the insolvents have frandulently and with intent to conceal the state
of - theu- affairs purposely withheld the production of their books of account
. relating to their affairs as are subject to investigation under the Insolvent Act.
2. That the insolvents have fraudulently with the intent to conceal the state
-~ of their affairs kept and causod to be kept false hooks and made false entries in
and withheld entries from thoeir beoks of aceount.

~ 8. - That the insolvents have fraudulently with intent of deoreasmg the sum

to be'divided among their cledl(:ors made away with ‘and concealed part of ’chelr
“propertys - T

. 4. That the insolvents have confracted debts haudulently and by means of -

fwlse pretences and without having any reasonable or proba.ble expaotatlon ab the
-tune when contracted of paying the same: :

" That the insolvents’ whole debts so greafly exceeded their means of providing

for the payment thereof during the time when the same were in the course of

-being contracted; reference being had to their actual and expected property, as to'

3 show gross misconduct in contracting the same. N
6 This schedule of the insolvents is false and ﬁutltxous. »

- The insolvents’ petltlon came for hearing before the Commxs-

sioner on the 21st January, 1903, and followmg da.ys. From the

crogs-examination of the insolvents it appeared that they: had

had for fifteen years an account with their brother Dhanji at '

‘Bet; -that they had advanced to himn large sums of money. from

time to- time and was_entered in their schedule as a debtor for -

Rs, 08,000, It appeared that many letters had paSsed between
the insolvents and Dhanji. Counsel for the opposing creditors
. called for these letters, but they were nob forthcommg. In his
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“cross-examination Vallabhdas said tha,t he recelved many letters
from Dhanji, but did not know where they were; that he had-
deposited his “ whole file of letters  with the Official Assignee,

~ and that many of Dhanp’s letters were in the Of‘n‘cml A551gnee 8

office.

He further stated that neither he nor his brothers had. any
books or papers besides those lodged with the Official Assignee. -
" On the 4th February, 1903, the Commissioner granted Khimji

" Jairam his discharge save as to certain specified 'debts,” but as

~ to the other two insolvents, viz, Vallabhdas Jairam -and Bhanji

Jairam, he found that they had « fraudulently and with ‘intent
to conceal the state of their affairs and to defeat the obJects

* of the Act’ wilfully prevented and purposely withlield . the

production of letters written to them by their brother Dhanp
Jairam relating to ‘their affairs under investigation,” and under
section-50of the Indian Insolvents Act (Stat. 11 & .12 Viet,

- ¢ 21) he’ sentenced them to 1mpmsonment for three months for )

' thls oﬁ"ence. _ SR

’lhe mso]vents appealed on the followmw rrrounds £

(@) ‘That ‘the learned Commissioner was wholly in error in holdmg that yonr :
petitioners had committed any- of the offences mentioned. in sectxon 50 of. the
Act for the Relief of Insolvant Debtors in India, '

(b) That His Lordship's finding that youy. petitioners lla’d suppressed letters

. from their brother Dhanji was not justified by any evidence - given before the

~Court, and it was never attempted to be proved that any such letters were in.

: exxstence

-+ {¢) That no speclﬁe charge was made agfunst your petltxoners in the grounds of
oppos1t10n filed in thxs matter, nor wag any charge made in the eoume of the»
hearing. :

(d That the charge of conceahng Dhanp s letters was never made tﬂ} after the -

" first petltloners re-examination was nearly concluded and at the end of the case.

"+ (e) That although allegations and suggestions were made that Your Lordship’s "
petitioners had concealed’ pmperty, no evxdenca whatever was® given o establmh

» ~such allegation..’: -

(/) That His Loldshlps order was- wholly agamst the welght of evulence

recorded i in the case and was not Justxﬁed by the ev1dence, oral and documentary, -
given before the Court.

(9 On the evidence before the Court your petﬂ:wners subm1t that they weref

- entitled fo their discharge.

~ equity and gao& ‘conscience.

(k) That the order of lmpxylsonmenﬁ for three months is opposed to Justwe,
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- Inverarity for -appellants _b(.ihsolvents’)-:}—'l‘he ‘appellants-have . 1903. .
been convicted under section 50 of the Insolvent Act-(Stat. 11 - VALLABHDAS,
& 12 Vict., e. 21) for having suppressed letters received from ° A HE.

their brother Dhanji. The conviction is, illegal, “because (1) the
appellants were not- charwed with that offence, and (2) there was -
_no evidence that they had committed it, . - .. = - v :
- The. ﬁrst questlon that arises . is Whether the offences, for
Whlch by section 50 the Court is authorised to punish an insol~
vent, are criminal offences to the trial of which the prineiples
of the criminal law are applicable. We submit they are, As
- to.the nature of these offences, see. Stat. 6 Geo. IV, c. 16,
- section 132; ‘Stab. 12 & 13 Vict., ¢. 106, .section 251 ; Bank-
ruptey. Acb 11861, Stat. 2% & 25 Vich, c. 134, section 221,
- sub. cl., 6 2& 33 Vict., c. 62, section 11 cl. 8, and section 19;
46.& 47 th e 52 section 165; In re Rask Behari Rayv(»l).,
- Yeo Swee C’!zoon v. The Chaystered Bank of India, &e.® - ..
L Then, if tbe offence for which the insolvents have . been
~punished is & criminal oﬁence, a specific charge of that oﬁ‘ence
s necessary : In re Pollard ® 5 In re Thompson o, ;- Kashinath v.,
Daji Govind.® Thé procedure prescrlbed by sectlon 19 of Stat
82 & 33 Vict., c. 62, ought to be followed in cases dealt. w1th
* under- section 50 of the Indian- Insolvent Act. - In " the present
case there was no charge framed at all. The first six grounds of
opposition -are not under- section 50:0f the Act.  Grounds 7 and
‘A 8 are under- that section, bub are not speclﬁc and do not allude
to the letters in respect of which the insolvents have been found.
" guilty. . It is clear from the evidence given ‘that the insolvents
- were-not aware that they were-being tried for suppressing these
letters -or for any criminal offence. The evidence is that ‘all
letters from Dhanji ‘were deposited with the Official Assignee..
- There is no ﬁndmg as to intenb: Quem v. Ingham.®  Wo
. submit that the convmtlon is Wronv———that the mso]vents ought
to be at-once dxscharged from _]all under section 73 .of the -
: Insolvent Act I ask for the costs of this appeal. - o

Robertson and Jard’me for opposmg credxbors contm

@y (18dg). w Cal. 00, . @ (1870) 14 Cal. W B, 257, 250."
- 2) (1892) 19 Cal. 605 ©. . -® (1870) 7 Bom. H. C. Rep. 102 (A 0
-@) (1863)14 R.2P.C me (9 (1859) 20 L . (M. ) 18.- .
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| [FoNkmNs, C.J. i—We think that the msolvents ‘should be{'
dlschartred irom jail} - e Do e

The order for discharge from imprisonment ha,vmo' been ma,de,
the Court proceeded to hear the appeal with reference to the
insolvents’ right io discharge under section 47 of the Insolvent .
Act. At the conclusion of the arguments the Court 'teserved ’
judgment, which was delivered on the 6th Mareh, 1903

JENKINS, CJ. -—-Vallabhdas Ja,lmm and Bhany Jau'am, bhe g
appellants in Appeal No. 1261, and their brother, Khimji Jairam,
having sought the benefit of the Act passed for the relief of

Insolvent Debtors in India, their -application for dlschartre was
‘opposed, and on the 4th of February, 1903, an order was passed
: by the Commlssmner in the following terms:

" For as much as it appears to this Honoura®le Court that the sud msolvents )
‘Vallabhdas Jairam Thackar and Bhanji Jairam Thackar have haudulently, with »
the intent to conceal the state of their affairs and to defeat the objects of this Act,

'Wﬁfully prevented and purposely withheld the prodnf-tmn of lattars written -
E to ‘them by - their brother Dhanji Jairam, relabing to such of their affairs -
s are’ subJect to investigation under the Act, whereby they have" brought
themselves within the meaning of section 50 of Aet-11 & 12 Vict.,- ¢ 21, this
Honourable Court doth order and adjudge that tha said .insolvents Vallabhdas -

- Jairam Thackar and Bhanji Jairam Thackar be forthwith taken into custody gf :

~ the Jailor of His Majesty’s Common Jail of Bombay on its eriminal side to -

guffer simple imprisonment by virtue of a warrant under- the seal of this
Honourable Courtand that they be there detained aceordingly, and this Honourable
Court doth. further order and adjudge that the said insolvents Vallabhdas Jairam -
Thackar and Bhanji Jairam Thackar shall be discharged from the said custody
50 s00n:98 the said insolvents Vallabhdas Jairam Thackar and Bhdnji Jairam
‘Thackav shall have been in custody on the eriminal ‘side of the said jail for a
period of three ealendar months, to be computed f_rom the date of this order. -

Ib-was at-the same time declared that Khimji Jairam was
entltled to the benefit of the Act and to protection from-arrest. .
."From this. order of the Commissioner two appeals have been
presented, the first by Vallabhdas Jairam and Bhanji Jairam, who
contend that-no offence has been committed, that the  order -
~ for nnprlsonment was wrong, and that they. were entitled to.their -
discharge ; and the second by Navanji Parmanand, one of, the '
opposing creditors, who.contends that Khimji Jairam should not -
have had his dlscharge, and that the insolvents have made away :
with and concealed portions of their property
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We have already reversed s0 much of the orde1 as dlrected

: 899
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bthe imprisonment of Vallabhdas and Bhanji, but -we “deferred VVA%;‘;H”AS’

delivering judgment until the arguments on.the Whole case hud
been completed The ground on which the imprisonment was
- directed was, according to the order as finally drawn up, that the
appellants had, frauduleéntly and with intent to conceal the state

of their affairs and to defeat .the objects of the Act, wilfully

prevented and purposely withheld the production of letters

‘written to them by their brother Dh&nJl Jairam, and that thereby -
they had brought themselves within the operatmn of - sectlon 50

E of the Indian Insolvent Act. :
Now, it is clear that the proceedings, so far as they 1esulted
b'm -imprisonment, amounted to & criminal case, and “in all

criminal cases it is necessary that there should be a charge, a :
finding and a conviction, as a foundation for the. sentence.
- Everything should be strictly and accurately pursued ; and if in

any one of these three points a substantial defect should appear,
it would be a ground for reversing the proceedmfr” (see B partc
" Van Sandau®). Similarly in the case of In re Pollard,® it is
* said that no person should be punished for contempt of Court,

- which is a criminal offence, unless the specific offence charged -

-against him be distinctly stated and an oppoxtumty of answering

- '_1(: given. to him.

~ In this case there was 1o charge: no question as to the letters

‘was- put to Bhanji o ‘éven to Vallabhdas until late in his -

. examination (even then not in- a pointed form) and there .is

‘no evidence to support the charoe Vallabhdas, when he was

questioned on the matter, said, “I donot know where the other
letters from Dhanji are if they are not in'the Official Assignee’s

‘office”” No search, however, was made there: by the opposing

~ creditors, though the Commissioner seems to have suggested.it. .

< It is to be regretted that this suggestion was disregarded, for -

had a search been made, it would have been ascertained that

‘among -the mso]vents papers there were letters from- thelr )

‘ brothel Dhan]l :

- It appears to me, then, that the conditions mdlcated in Sectxon )

50 were not estabhshed and that the order £o1 1mp1 1sonmenb was

a (1844)11>mmps 45, . _(s),usea) I{.»R.z‘P. C.106 at p. 120.-_
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‘wrongly ma,de Thls fbrmgs me to the. questlon Whethe1 the. -
‘appellants, Vallabhdas.and Bhanji, are entitled to their personal -
discharge.. Their brother Khimji has been discharged, and it

“does not appear that apart from the charge of suppression the

Commissioner would have withheld from Vallabhdas and Bhanji
the relief he granted to Khimji. : : R
Before us their discharge has been opposed by Narany Parma—

nand, who is represented by Mr. Jardine, and by Naranji Narsey

and others, who have appeared by Mr. Robertson. . Naranji Parma-
nand has based his opposition substantially on the third and fourth -
grounds mentioned in his petition of appeal. Naranji Narsey

“and those who co-operated with him have also stated grounds of

opposition, but at the hearing they were not urged before us.
I therefore propose to limit myself to the case sought to be made -
by Naranji Parmanand. .
. But, before proceedmg to deal with the mat?:er I desu'e 1o
comment on the mconvement procedure which has been a,dopted
The grounds of opposition urged by the several  opposing
creditors are framed in. the most general terms, and, as far as

" one can judge, without any serious attempt to ascertain what

the real facts were. I recognise there often must ‘be difficulties’
in the way of opposing creditors placing a clear case before
the Court at the outset, but section 47 of the Act providesa

~ machinery by which these difficulties can be effectually Ovel'-.' .

come.” It may not always be necessary to make a reference as
contemplated by that section ; but, at any rate, it would be a
convenient;, practice to drant such reasonable adJournments in
the first -instance as would enable the creditors to look into the
insolvents’ affairs, to ask for and receive from’ the insolvents such:’ :

“explavation as may be deemed necessary, and to re-state their

grounds of opposition with more precision and definition.-- Unless
sonie such procedure be adopted, the inevitable result is a roving’
and’ aimless examination in Court, occipying much time and
leading to little practical result, The present case “furnishes an-

- apt illustration of what I have said, for even before us on appeal

the opposing creditors were. unable to brmg forward- any but 5

the vaguest suggestions, ¢ - LE

Now the first head of obJectlon to the dwchmge of the

insolvents has been thée imputation that they fraudulently, with
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mtent to diminish the assets to be d1v1ded among their creditors;.
made’ away: with and " concealed the sum of ‘Hs 08,001-15-3
appeéaring.in their schedule as a debt due by: Dhanji- Jairam: to
the insolvents” firm.” - Dhanji Jairam isa brother of the insolvents.

and, when the facts are examined, We find : that this suri: of

© Rs.98,001-15.3 is a balance representing the résults of trading
- for'a period of thirteen years or so, and is in part made up: -
of ‘interest.” It appearsto me to be a misuse of ‘the: languafre’

. to apply to such a position the expressmn that’ the sum’of

~Rs. 98,001-15-3 had been made away w ith, or concealed; ‘It is |

shown as an item i in the insolvents’ bool».s and is dlsclosed in the
: msolvents schedule, ' h

" But then it is said that the msolvents have been guxlby of

concealment because the sum is represented as their separate
property; whereas it belonged jointly to-them Wlth their brother
~ Dhanji. " Even if the hypothesis on which this argument is based
i ~ Wwere: correct, I'still fail to see that there has been any making
a,Way or concealment for, in descrlbmg it as their separate
- properhy and hot thelr joint property, the insolv ents represent
that - their creditors are entitled to the whole and: not only to-a

fraction of the sum ; and at the same time it 1s only by 80
1egard1ng it that they can ‘claim interest in respecb of it. To“}_
argue that the securities held by Dbanji for- this sum should have

“been disclosed, assumes, not oply that such qecumtws exist, but

also that the insolvents were not (as they declared) separatef
from their brother. This in my opinion has not been made out,

_and accordmofly T am of opinion that the ground of’ opposﬂnon

so far ag it 1elates to the sum of Rs: 98, 001~]a 3 has nob beenwy‘_

) . estabhshed

The next ground of opp031t1on is that a sum of Rs. 9, 7241-11 6 g
appearing as a cash balance at the end of Samvat 1956 accordmon

- to the books of the insolvents’ firm is unaccounted for. At first

sight this appears a formidable objection.; but the explanatmnsi
which have been given before wus satisfy me that it is only the
~ appearances that are avamsb the msolvenb" No doubt’ one.
expects to find a correspondence between' the cash box and t’h*‘,:
cash balance shown in the books; but an examination shows

that the cash. balance appearing inthe books did not. exactly

401
1993, -
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“represent the’ state of the cash box and I am satlsﬁed on’ the"‘,

evidence before us that the .discrepancy must be ascribed to'
mistaken postings, and that this discrepancy has existed for
a long time past and from a time when the insolvents Weré_’ ;
doing a prosperous business. By far the greziter part of the
discrepancy has been already explained and I think it very
likely that a further examination of the books would complete the
cxplanation. But be this as it may, the discrepancy does not.
justify the conclusion for which the opposing creditors contend -
and this ground of opposition has not been made out. E

It only remains now to deal with the obJectlon that the'

- insolvents have fraudulently and with intent to diminish the

assets to be divided among their ¢reditors concealed their share -
as members of a joint. and undivided Hindu family in the Oil -
Mill described in their schedule as the Ranchordas Dhanji Oil
Mill. Now it will be perceived that this ground of bbjectxon is"
based on the assumption that the insolvents and their brother -
Dhanji were joint. - I have already indicated my opinion’ as to .
the failure to.establish this pomt in relation to the item .of .-
Rs. 98,001-15-3, and equally, in relation to the oil mill, - oI
consider that the proof falls short of what is requisite ‘to

- establish the insolvents’ Jomt interest in the oil mxll [Hls"f"

Lordship then considered the evidence.]
‘The result is that in my opinion the opposing creditors ha,ve
failed to make good their charge as to the mill, -
- This disposes of the first of the two appeals, - S
-On the second nothing has been urged beyond - tha,t Wxth

» whlch I have already dealt.

_The case will now go back to the. Commissioner that he ma,y'} :

" deal with it in the ordinary course, Bub the msolvents must

have their costs of both appeals.
‘ SRS : A ppeal allowed

Attorneys for the msolvents—-Messrs Tyabji, ])ayablmz J: C’o
Attorneys for the opposing - creditors — Messrs. Matublzm,;

,.f‘dmietram and Madon ; Messrs. Payne, Gilbert, Sayani and Moog._};
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