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‘ APPELLATE CIVIL,

Before Mr. Justice Crowe and M. Justice Aston ; and, on wé;ference,
before Mr. Justice Chandavarkar: :

'NARAYAN BHAGWAN GANDHI (opieiNaL PraiNtier), APPELLANT,

v, SHAMRAO LAXUMAN AND orHERS (ORIGINAL DREFENDANTS),

RESPONDENTS.* e Cow

Civil Procedure ‘Code {det XIV of 1882),. section 43—Cause of qetion— .

Splitting of cause of action—Suit to pecover exclusive possession of land-—
Suit to obtain a share by partition of lanol——Uertqﬁcate of sale velied upon
- in both suits. : .

. The p'aintiff, in exeoution of a decroe obtained by him, porchased dt a Court-
sale the right, title-and interest of his judgment-debors, Rajaram and Sitaram,
_in certain lands; and on the 12t November, 1836, he obtained a sale certificate
in respect of all the properties so purchased. In 1891 he brought a suit (Ne. 519
~of 1891) against the heirs of Sitaram, then deceased, for possession of certain of
_thelands included in the sale certificate, of which they were in exclusive possession,
and he obtained a decres. In the next year, 1892, he brought another suit {No.
518 of 1892) against the heirs of Rajaram, then decoased, and another person, for

- possession of other lands included in the sale certificate, of which they were in

exclusive possession, and he again obtained a deeree, ~ In both the above suits he
based his claim on the sale certificate showing his title as purchaser. The
remainder of the lands included in the sale cértificate were held by the heirs
“of Rajaram and Sitaram jointly with other members of the family who were co-
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 parceners with them, and in ‘1897 the plaintiff filed this suit to recover by

-partition thé shares of the heirs of Rajaram and of Bitaram in these lands, '

basing his elaira upon: the sale certificate. The lower Courts rejected the claim

‘on the preliminary ground that the suib was barred by the provmons of .

section 3 of the Civil Procedure Code (Act XIV of 1882).

- Held, by Chandavarkaer and Aston, JJ. (Orowe,J dissenting), reversmg the
decree and remanding the case, that the suit was not barred by section 43,
‘That section does not apply where the cause of action is different. The

title on which the former suits were based was exclusive ownership, while that
“on which the present suit was based was joint ownership. A person who has

succeeded in recovering one property under one title is not debarred from suing
to recover ancther property under another title,
The cortificate of sale is not the htle, it is merely the title-deed.

SECOND appeal from the demslon of Réo Bah4dur Raghavendra, |
" Ramchandra Gangolli, Additional First Class Subordinate Judge

* Second Appeal No. 140 of 1800.
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_ with Appellate Powers, at Thana conﬁrmmg the decree passed

by Réo Séheb C. R. Karkare, Joint Subordmate J udge at Mahad :
Suit to recover possession of land..

The plaintiff, Narayan Bhagwan Gandhi, obtamed a decree

 against Rajaram Haibat and Sitaram Haibat in Suit No. 260 of

'1878. In execution of that decree, he caused the right, title
and interest of Rajaram Haibat and Sitaram Haibat in certain
lands situate in-the villages of Shiravali, Vasape, Ravatale and

" Vinhere .to be sold, and at the sale he himself became the

purchaser. The sales took place on the 1lth, 22nd, 27th and
29th March, 1886, and the 8th, 9th and 10th September, 183,
and in respect of all the lands so sold one certificate of sale, dated
the 12th November, 1886, was granted to the plaintiff. -
In 1891, the plaintiff sued (No. 519 of 1891) Vinayak (present. .
defendant No. 5), the son and heir of Sitaram Haibat, then

‘deceased, for possession of some of the lands so pulchased as above

stated and obtained a. decree. These lands were situated in
the village of Ravatale and were in the exclusive possessmn of,-‘

Vmayak

In the following year, viz. 1892, the plamtlﬁ' brouo'bt a sultv )

~(No.518 of 1892) against the sons and heirs of Rajaram Haibat -

© (viz,, the present defendants 4, 9, 10 and 12) and against another

. person (defendant 8) to obtain possession of -other lands included

in his above purchase, and he obtained a decree These Jands -
were situate in the village of Vasape and were in the excluswed
possession of the defendants to that suit.
“In both the above suits the plaintiff relied-on the certlﬁcate of:,
sale dated the 19th November, 1886,
The remaining lands of those purchased by the plamtxﬂ.’ at the -
‘exceution sale in 1886 and included in the certificate of sale of
12th November, 1886, were held by the heirs of Rajaram Haibat -
and Sitaram Haibat jointly with other members of the family
who were coparcenefs with them, and the plaintiff now filed this
suit (No. 502 of 1807) to recover the shares of the heirs of
Rajaram and Sitaram in these lands. In this suit he made all

- the coparceners interested in the lands defendants, and he prayed
“for partition and possession of the shares, and based his claxm
. 'upon the certificate of sale showmg his title s purchaser. L
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Some of bhe defendants ﬁled wr1tten statements whlch are not
ma.terla.l to this report. The others did not appear.

- The Subordmate Judge suo motu framed an issue as to whether
the present suit was barred by sections 42 and 43 of the Civil
Procedure Code. - He found this issue in the affirmative and
dismissed the suit. In his judgment he said ;

. No reasons have been shown why plaintiff did not ask for relief in respoct
of these lands in the former suits: Plaintiff ought to have sued for those lands
in the previous litigation as the cause of action was the same. It is well
established that the law does not encourage multiplicity of suits. The same
_principle is-laid down in sections 42 and 43 of the Civil Procednre Code. In
my opinion the present suit is barred by previous litigations under the afore-
said sections. Plaintiff has omitted to sue for thelands in questlou in previous

' smts and g0 he must take the consequences,

Against this decree plaintiff appealed. The lower Appellate V
Court confirmed the decree on the following grounds:

A ba.rty is bound to bring forward his whole case in respect of the matter
¢ in litigation and open o Aém upon the points for decision in the suit : Udaiya
Lewar v, Katama Nacﬁzyar (2 Mad. H. G, 131)-

The cozrect test when a second suit is brought for something omitted to be

" sued forin a previous suit is whether the claim in the new suit igin ‘fact founded
" on & cause of action distinct from that.which was the foundation of the former

~ suit:. Buzloor Raheem v. Skumsoonissa Begum ; Judoonath Bose v. Shumsoo-

nissa Begum (8 W. R. P. C. 8; 11 Moore’s L A, 551). It is a well established
‘rule of law that a plaintiff s bound to include in his plaint all the grounds

upon which his suit is based. A second suit upor a different ground which
ewisted before the commencement of the first suit would not be allowed, as it would -

" be splitting the cause of action: Abhiram Doss v. Shriram Doss (3 Beng.
L. R.421, 5. ¢, 12 W. R. 336). >
A plaintiff's cause of action consists of every fact which it wonld be necessary
for him to prove, if traversed, in order to support his right to the Judgment of
- the Court: Read v. Brown (L. R. 22 Q. B. D. 128)

The term ¢ cause of action” includes ail the reliefs covered by the facts, on
the strength of which a plaintiff comes into Court, and therefore if he omits’
to ask for any of them he shall not be allowed to do so in a subsequent suit:-

- per Stuart, C.J., in Sarsuti v. Kunj Behari Lal (I. L. R. 5 All. 345 at p,
359); vide also Nanoo Sing Mandu v. Anand Sing Mandw (L. L. R.12Cal, 291) ;-

+ Andi v. Thatha (I, L R.10 Mad. 847) ; Ukka'v. Daga (1. L. R. 7 Bom, 182).

A second suit may be brought only where some property was not available’
for partition when the previous suit was instituted: Balbriskna Vithal v.
Harishankar (8 Bom. H. C, (A. G, ) 64), followed in Narayan Bapujz e
Pandurang Ramehandra (12 Bom, H. O. 148 at p. 149)..

Such is not the case in the present suif. On the anthonties cited abowe-

and thc faets of the case 1 thmk the learned &ubordmate J udge was rwhb in
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. dismissing the suit as barred by the provxsmns of sections 42 and 43 of ‘the
Cude ot Civil Procedure.

’ -ﬁ'w

" The plaintiff appealed to the Hmh Court. .. - : g
The case was heard by a Dlvmon Bench (Crowe and Aston J J).
P. P. Khare for the appellant (plaintiff). '

M. V. Bhat for respondent 5 ; G B, Rele for respondents
4 and 5.

CrOWE, J.:—The only question to be determined in this appeal
is whether the present sunit is barred by the prov1s1ons ot sectxons—

42 and 48 of the Civil Procedure Code.
The plaintiff sues on a certificate of sale dated the 12th Novem-

ber, 1886, under which he purchased the right, tltle_ and-interest -

of Rajaram and Sitaram Haibat in-certain 4hoti and dhara lands
situate in the villages of Shiravali, Vasape, Ravatale and Vinhere.
Exhibits 89 and 90 are the certified copies of the decrees passed

in two suits—No, 518 of 1892 brought by plaintiff for the posses~

- sion of certain lands situate in Vasape against defendants 4, 9,10,

11in the present suit, and No. 519 of 1891 for the possession  of
the Zhoti share of the village Ravatale against defendant 5 in: the
present suit. The present suit is to recover separate possession

by partition of a. one-third share of the lands situate in the villages
~ of Shiravali, Vasape, Ravatale and :Vinhere mentioned in the sale
~_certificate, together with mesne profits and costs. . The cause of -

action is the same as that in the previous suits, namely, the rwht» :

to possession under the certificate of sale.

‘Section 42 provides that every suit shall as far as practlcable ‘

be so framed as to afford ground for a final decision’ upon the.
“subjects in dispute and so as to prevent further litigation concern-

ing them. The object of this section is to give effect to the
maxim Interest reipublicac ut sit finis litium. Section 43 lays
down that every suit shall include the whole of the claim which
the plaintiff is’entitled to make in respect of the cause of action.

. A plaintift is not entitled to split up an entire cause of action so

Ky

as to bring distinct suits in respect of distinct parts of the same

_cause of action. If a plaintiff omit to' sue in rfespgct of, or
intentionally relinquish, any portion of his claim, he shall not
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afterwards be allowed to sue in respect of the portion.so omitted
- or relinquished. Both suits have been based on the same cause
of action. It was open to plaintiff to ask for- possession of the
property now claimed in the previous suits. The cause of action
~does not vary, as urged by Mr. Khare, with the relief ctaimed.

~ The observations of Stuart, C.J., in Sarsuti v. szj Behari Lalt

on this point may be cited in this connection. He says:

- I may point out what appears to me to be a misapprehension of the law by
which the term “relief ” is confounded with the larger and more. comprehensive
“exprassion “cause of action.” Neither in section 7 of Act VIII of 1859, nor in
the corresponding section (section 43) of Act X of 1877, is the word  relief  or
any single term corresponding to it to be found. On the contrary, it is “the
whole of the claim arising out of the cause-of action ™ that must be included in
the suit, and the term “relief,” to my mind, ought to be understood as synony-

. mous with the words # any portion of the claim,” which are to be found both in
seetion 7 of Act VIII of 1859 and section 43 of Act X of 1877. . The word
“relief,” at least as used in this country, is not a term of exact or precise

~technicality, but simply means the remedy which a Court of justice may afford in

regard to some actual or apprehended wrong or injury, such remedy being large

‘or small as the case may be. But it is not synonymous with « cause of action,”

that term inelnding all the reliefs covered by the facts, on the strength of which
& plaintiff comes into Court, and therefore if he omits to ask for any of them,
“he does %0 undel the sanction of section 7 or section 43.

Nothmd has supervened, as far as the defendants in the t'ormer -

" litigations are concerned, since those suits were filed, to give a

" new cause of action, The property now claimed was available
for partition when the previous suits were brought. .

- In the case of Brunsden v. Humphry,® relied on by the pleader

for the appellant, it was held that damage to goods and injury to
the person, although they have been occasioned by one and the -

same wrongful act, are infringements of different rights and
give rise to distinet causes of action. It was there laid down
that when the question arises as to whether the cause of action
~in‘two suits is the same, one of the tests is whether the same
- evidence would support both the suits; if it would, the cause of

action is the same in both suits. Both in this suit and the -

previous litigations plaintiff has relied on the title as evidenced
by the certificate of sale. . He may be entitled to more than one-

-
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remedy in® respect of the same cause of actlon, and he may sue -
for all or any of his remedies ; but if he omits (without leave of
a Court obtained before the first hearing) to sue for any of “such |
remedies, he shall not afterwards sue for the remedy so omitted. -

It was contended that the present suit relates to partition of ;
joint property in which persons not interested in the previous -
suits are interested. But the fact that other parties are made
defendants does not relieve plaintiff from the necessity of suing

‘ the former defendants at one and the same time for all the reliefs

to which he was entitled under the same cause of action. One
of such reliefs was partition of the share of the properties now
claimed. T think thé lower Courts have taken a correct view

* of the case, and T would affirm the decree of the lower Appellate
- Court with costs, and direct that this appeal be dlsmlssed Wlth
o all costs. ' S ST

ASTON J.:—Under the plamtlﬂ"s purchase at a Gourt sale_"

* which lasted over several days, the plaintiff-acquired the ¥ight,

title and interest of the four sons of Rajaram Haibat and of ‘the-

son-of Sitaram Haibat in the properties specified in the sale»,_

certrﬁcate, as sold to him at the Court’s sale. BN
The sale certificate does not state whether the sale was of a,_r

. divided or undivided share in respect of any of the properties. -

specified. The plaintiff rests his title upon -the purchase .

~ aforesaid, but his cause of action in any suit to recover on: such -
~ title, and the frame of his suit or suits, would depend to a great,

extent upon the nature of the interest acquired by the purchage
and upon the eonduct subsequent to the Court sale of the persons.
whose interests were sold, and upon possession, if any, of thu-d -

) persons.

‘From the decrees in Suits 518 of 1892 and 519 of 1891 1t“

) ‘,‘ appears that in Suit 519 of 1891 plaintiff sued Vinayak, son of'
~ Sitaram Haibat, for possession of certain specified Zhots land in -

Ravatale in possession of Vinayak, alleging that he had become
owner of the said specified land, and that Vinayak wrongfully
retained possession after demand. In Suit 518 of 1892 he sued
the four sons of Rajaram Haibab, to whom were subsequently -

‘added Vinayak Sitaram and Vaman Mahadev, for possession of -
- other specxﬁed land in possession of the four sons of Ragaram
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: 'alleglng that they Wmngf\ﬂly retalned possessmn after the Oourt

e

sale aforesaid, after dethands ~In each of these two suits he
obtained a decree for possession of the lands he sued for, and in

" neither of these two suits, as summarised in the decrees, is there

-

“any indication that the property comprised, in either suit was

Jomt undivided property.
- In the present case the plaintiff sucs to recover on partition
the shares of the sons of Rajaram and Sitaram Haibat aforesaid

* in other property comprised in his sale, certificate, but described

in the plaint as undivided property. He hasjoined as defendants

- fifteen persons including the sons of Rajaram and Sitaram Haibaﬁ
~-and all other coparceners, alleging that on demand he was

 refused _possession of the share to which he became entitled by

purchase at the Court sale,

- “Title,” “ cause of action,” and “ relief ” may be 1nter-dependent .
- but are not synonymous terms. For instance, where a plaintiff
 bad purchased two houses under the same sale deed and was

~dispossessed of both -on different dates, and thereafter brought

- consecutive suits, it- was held in Riayatullah v. Nasir ® that

» although the plaintiff’s title to both the houses rested on the tile

acquired by him under one and the same sale deed, yet his ouster

~.on two different occasions from the two houses gave rise to two
"separate causes of action, which he was not bound to join‘in the

earlier suit, there being nothing in the C1v11 Procedure Code to

compel him to do sos

- Again, “ the whole cause of action mcludes every fact essential
‘to the maintenance of the action, and each of these facts separately

- is but & part of the cause of action®: DeSouza v. Coles® 1f

4 and B and C each sell me on the same day a different house,

I may have no cause of action against 4 though 4’s title may be

completé and be acquired by my purchase, for 4 may do. all the -
* law requires to put me in possession. I may have a cause of

action against B though B may have no title in the house he

pretends to sell to me. The frame of my suit to recover the -
~property sold by € may be quite different if I have reason to.

‘believe that C has only a limited interest in the house he has
affected to sell to me. So far as sections 42, 43 of the Civil

@ (1884)6A11 616, () (1868) 3 Mad. H.'C, R. 854~
B189—5 . :
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L 1908, " Procedure Code are concerned, Tny ‘pbsi'tioﬁ with regard to suits
 Namavax - torecover what I had purchased.would be'the same if 4; B, C
" Smammso,  Were my judgment-debtors and their rights on the same  three
~ houses had been bought by me at one and the same Court sale
in execution of my decree, . ‘ - :
The remedy sought in the present suit could not have been'
sought in either of the earlier suits which related to other property.
The claim in the present case is entirely distinet from the two
earlier ones, and is based ypon a separate cause of action - though
“the plaintiff rests his title upan one and the same Court sale. I =
can find no support in sections 42, 48 of the Civil Procedure Code,
orin the cases cited at the hearing, for the contention of the
. respondent’s pleader, Mr. Bhat, that the plaintiff by bringing the
-, two earlier suits aforementioned has split up his cause of action .
Wlth respect to the subject matter of the present suit.. That -
contention -was based enitirély upon the assumption that the _
plaint property in the two earlier suits, Nos. 519 of 1891 and - :
518 of 1892, was an undivided share in joint property Wlbh which..
the present suit is concerned—an assumptlon contradxcted by, -
the record. : : I T
" A suit on exclusive tltle for possession of specified land set out o

"ina plaint as in possession of a defendant.and a suit for recovery,

on partition, of a share in joint and different property set out in
a plaint filed against the same defendant and- others, constitute
in my opinion suits of a dlﬁ‘erent ‘nature based upon sepatate .
causes of action, S : R

P I would reverse the decree of the Court below and remand the L
case for a decision on the:merits, : T

5

meg to- the' above dlﬁerence of opinion, the case was réfeiféiﬁ'éo .
Mr. Justice Cha.ndavarkar, under section 675 of the Civil Procedure (}ode,f
(Abt XIVof1882).0.© . . .o i

P, P, Khare for the appellant (plamtlﬂ') :—The lands sought
: to be recovered in the previous suits were-in the exclusive

possesswn of the defendants to those suits, Those were suits

. in. ejectment, while the present suit is for ‘a partition of the .

: JOlnt family property impleading all the coparceners, the cause -
of action being founded upon plaintiff’s title as a joint owner, -

' These were two different causes of action, The term “ cause of,i’ *



'VOL"XXVII] : BOMBAY SERIES

| action’’ is to be undex’sbood in each suit to mear cause of action
¢ alleged by the plamtlff in his plmnb The subject- -matter and

the parties in the two litigations were quite different. I rely on -

.Brunsden v. Humpﬁr@ (1)

« M. 7. Bhat for respondent § (defendanb 5) -—The ba51s of the -
plalntxﬁs claim in this suit is the same as that in the two
former suits, viz., the certlﬁcate of sale da,ted the 12th November, -

1886, which conveyed to him the right, title. and interest of

- the ,]Udgment-debtorb, Raga,ram and Sitaram, in all the property

* sold. .
The pla.mtlﬁ' ought to have broucrht one suit for possesswn

. by partition of the lands covered by the certificate: Narayan -

v. Pandurang®; Ukha v. Daya®; Rangayya v. Nanjappat® ;

- Abhiram Doss v. Sriram Doss.® To hold that the words  cause of =
“action . in section 48 of the Civil Procedure Code (Act XIV of ‘
1882) mean the cause of action which the plaintiff chooses to put -

forward on each oceasion is to frustrate the very object of the

: sectlon

~

G B. Rele for respondents 4 and 5 (defenda,nts 4 and 5)

CHANDAVA‘RKAR, J. —-—ThlS is a suib brought by the plamtxff’

g N arayan Bhagwan claiming a one-third share in the properties
in dispute, - The plaintiff’s allega.txon is that those lands with

certain- other lands were purchased by him at a Court sale in

- execution of a decree obtained by him against (1) Rajaram,

deceased, by his sons and heirs Pandurang, Shankar, Balkrishna,
- and Shivram, and (2) Sitaram Haibat, deceased, brother of :

Rajaram, by his son and heir Vinayak. The sale cerfificate in
. respect of all the properties so purchased by the plamtlﬁ' at the
Court sale is dated the 12th of November, 1886.

“After the Court purchase the plaintiff brought two sulbs,v
- Nos. 519 of 1891 and 518 of 1892, to recover exclusive possession .
. of some of the properties included in the sale certificate. Those -

. were properties other than the Iands now in-dispute and he

T ) (1884914Q.B.D.14L . (9 (187 Bom. 162 -
©77 @ (1875)12B. HL G, R, (A. 0. ) 148. (&) (1901) 24 Mad. 49L
() (1869) 3 Beng. L. R, (A, C. J.) 365 at p. 421.
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: allewed that he Was ent1t1ed to them as absolute owner; - - Sult;

No. 519 of 1891 was brouOht agaiust one Vmayak by the

- plaintiff, while Suit No. 513 of 1892 was brought by him aga.msb‘,_
all his judgment-debtors whose mo'hb title and interest he hadu‘, .

purchased and also against one Wamanji Mahadev, who is
defendant No. 6 in the present suit. The plaiﬁtiff succeeded m ’
recoyering exclusive possession of the lands in respect of whxch
those bwo suits had been broughta
The present suit is brought in respeet of lands ohher bhan those .
to which the two previous suits related and in it the plaintiff .

~ seeks to recover a one-third share by partition in those lands. J

He alleges in his plainb that the " defendants whose. right, title

‘and interest in these lands he purchased at the Coutt sale owned
" them jointly with the other ‘defendants and that he is entitled - -
to recover his share by partition. Both the Courts below have .
~ rejected his claim without going into evidence on the preliminary
- ground that under section 43 of the Civil Procedure Code (Act‘ -

X1V of 1882) hé is debarred from mamtammo‘ the present suit, = _

because in the two previous suits he omﬂ:ted to mclude the'

property for which he now sues. ‘
lam of opinion that both the Courts' below have wrongly BE

applied section 48 to the plaintif’s present claim. Secthn 43

only applies where the cause of action is the same in the two N

< suits. " The cause of action alleged by the plaintiff in the two pre-
~ vious suits was founded -upon his title as absolute and_exclusive

owner of the propertles to recover which those suits were brought o
He sued the”defendants in those suits as trespasserc;, and his
claim in both of them was one in ejectment. - In the present suit

*the’property is different and the cause of action alleged in the.

plaint is founded upon the plaintiff’s title as a joint"- owner ‘with

. the defendants, other than. those whose rwht title and - mbere%t )
- he purchased at the Court sale. It seems to me. clear, therefore,

that the cavse of action in the present suit is quite different fromi‘*'
the cause of action of the two previous suits and section 43 can
have no application to the present case. To borrow the languaae

." of their Lordshlps of the Privy Council in dmanat Bibi v, Imdad.

Husam‘l) the plamtlff 8 “pr esent claim certamly did not anse out

- @ (1888) 15 I A, 106, 112 ; 15 Cal, 800,
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. of the cause of action Whlch was- the foundatlon of the former~
suit?’ - The title on which the present claim is based, viz., »
 that of joint ownerbhlp, is different from the title on which the ¢

“ two previous suits were brought, viz, that of exclusive ownership,
- I'think the present suit falls within the principle of law enun-
ciated in Konnerrao v. Gurrao® by Melvill, J., “that a person

- who-has failed to recover one property under one title can sie’

' to'recover afother property under a different title.” A fortiori,

- a person who has succeeded in recovering one property under
* on¢ title is not debarred from suing to recover another property ‘

v ~under another title,

It is urged, however, that the plmnhﬁ"s cause. of acbxon in the

presenb suit is identical with that on which the two. pxevmus
":‘ suits were founded, because, it is said, the properties. now in dis-

pute are part of those specified in his certificate of sale.. Itis '

contended that the defendant’s title, whateveL it is, flows from
. one source, viz, his certificate of sale dated the 12th Novembcr

21886, T am: of opinion that the certificate of sale is not -the..
* plaintiff’s title: it is merely his title-deed. Because the same

- deed related to several properties, it does not necessarily follow
© that the: title or the cause of action as to all of them musb be the

_same. If in fact: the plaintiff were entitled to the properties now -

“in dlspute on the same title on which he recovered the propert1es

“in the. two previous suits, sectlon 48 mlght apply, but. that is the

-case. of neither side.
Upon these.grounds; I concur with Mr Justice Astons view

of the law . and reverse thie decrees of the Courts below, and-
remand thls, case for & decision on merits. Costs to abide: the.

_ résu}t’. :

Decree reversed. Case remanded.

Q) (1881) 5 Bom. 589,
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