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: “answer to the bar meated by artmle 184 that the plamtlﬁ“
‘succeeded to the office of guirw Wlthm twelve years from the
’ _mstltutlon of the suit. e

*.The result is that, in our opinion, the decxee of the lower
7 Appellate Court must be confirmed with costs. - '

Decree confirmed, -

APPELLATE OIVIL.

i Béf’ore Sir L. H, Jenkins, Kt., Chicef Justice, and Mr. Justice Astoh. _
\IARAYAN MANJAYA axp ANOTHER (ORIGINAL DEFENDANTS), APPRLLANTS,
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GOVI ND SHETTI aND ANOTHER (ORIGINAL PLAINTIFFS), RESPONDENTS. ¥

Lzm@tatwn Act (XViof 1877, schedule 11, articles 134 and ‘144——Temple
"o property—Manager—Drustee—Lease by manager—Suit by subsequent -
'\ manuyer to recover the propert,j—-Adverse possesswn o .

In 1840, one Krishna Swami granted a mulgeni (perpetua.l) lease of the la.nd

“-in question o the defendants’ grandfather, Hanmanna. - The lower Appellate
‘Court held that at the date of the grant Krishna Swami was manager of the

temple Shri Ramehandra Devasthan, and that the land at that time belonged to

. ‘the temple. In 1854 Krishna Swami’s suceessor, the then manager of the temple,
. sued Hanmanna (the lossee) for enhanced rent, but the latter pleaded his leass
. and the suit was withdrawn. In 1885 the then manager brought a similar suit

-against the defendants with a similar result. In April, 1900, the present

plaintiff, as manager of the temple, filed this svit to eject the defendants,

" alleging that, they were yearly tenants and that he had given them notice to
. quit.  He.contended that his predecessor, Krishna Swami, had no power to .
alienate the property of the temple. o i

_ .Held, that the suit"was barred by limitation. If .the oviginal lessor was not
- trustee for the temple of the land in question, then the defendants had heid

by adverse possession, and the suit was barred under articlo 144 of the Limitation

Aot (XV of 1877). If the original lessor was a irustee, ho had, assuch,
alienated the 1and for valuable consideration and the suit was barred by artiele

-134 of the Limitation Act. The fact that there was a lease to the defendants,” .

and not an absolute -alienation, made no difference,. A nivulgeni lease s at
pnrchase pro tanto of the interest thereby assur ed : ‘ :

, *S_ecqnd Appeal No. 551 of 1002
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- SECOND appeal from the decision of Mr. E. H. Leggatt District
Judge of Kdnara, amending the decree of Mr. E B Rego,
Subordinate Judge of Kumta., :

Suit in ejectment. The plaintiff, who was the: manager of
the temple of Shri Ramchandra Devasthan, sued to eject the
defendants from certain land, alleging it to belong to the temple
He also claimed rent from 1897 to 1900.

The plaint alleged that the defendants were yearly tenants, '
and on 28th March, 1828 had been served with a notice to |
terminate the tenancy on the 10th April, 1899, 1t furthersfated
that the deféndants claimed to hold under a lease granted to
their grandfather (Hanmanna) by a former manager of the
temple, viz., one Krishna Swami, but the- plamtxﬂ" charged that
the said lease was not for the benefit of the temple,’ and was not g
bmdmg after the death of the parties to it. IR RO

"The defendants pleaded that they held the land under a.r »
mulgens (perpetual) lease granted to their grandfa,ther (Han-’
manna) by the then owner, Krishna Swami, who subbequencly‘ _
gave the land as an endowment to the temple subJecb to the'*

It appeared that in 1854 the then manager of the temple ha,d =
sued Hanmanna for enhanced rent, but the lattel pleaded hl‘S L
lease and the manager withdrew his suit. R lan
 Again in 1885 the then manager sued the defendants for®
enhanced rent and they again set up the lease as a defence and-:
the suit was withdrawn, : : T
.The Subordinate Judge dismissed the- present suit. - He held j"f
that the mulgeni lease was granted by Krishna Swami as owner
of the land and not as manager, and that after the Iease he gave o
the rents to the temple. - : i
~In appeal the Judge reversed the decision of the lower Courb. :
He held-that the land had belonged to the temple prior tothe -
lease, and that it was as a trustee and manager of the: fémpléil

‘that Krishna Swami had granted the mulgens lease, that as
- manager he had no power to alienate except for-a - “necessary

purpose of which there was no evidence, or for the benefit of
the temple ; and that at most_the lease would. hold good only

"durmg hzs life,
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As for the htlgatlon of 1854 and 1885, he was of opxmon that |

the fact that the then managers withdrew their suits would only
~ have the effect of continuing the grant during their respective

“lives, and could not affect the right of the present plaintiff to -

sue for possession. ' It was not suggested that the present plaintiff
‘had ‘done anything to give the defendants a right to remain m
_possession during bis life.. “The lower Appellate OOurt accord-
ingly passed a decree for the plaintiff.-
‘The defendants preferred a second appeal

Nzlkant 4. Shiveshvar for the appellants (de‘fendants) -——The

defendants have held the land since the mulgeni lease was

granted in 1845, Tuo 1854 and 1885 they successfully asserted

~their right under the lease against the plaintiff’s predecessors, .

and they have thus had adverse possession of these rights in
~ the land for fifty-eight years. Their possession has not been in
any way disturbed for twelve years, and they are now, therefore,
 entitled to remain in possession as mulgenidars: Budesal v.
Hanmanta @ ; Dattagiri v. Datiatraya® ; 8t. Mary Magdalen v.
Altorney General(3’ Attorney General v. Daveyw Behori Lal
v, Muhammad Muttaklki,(*

M almdev B. Chaubal for the respondents (pla,mtlﬁ's) ——To make
" the lease granted to the defendant’s grandfather by Krishna
Swami binding on his successors- there must be evidence -that it

- was granted for the benefit of the temple. The Judge says that.
“there is no proof in the case to show that it was granted for

such a purpoee. The finding arrived at by the Judge is a finding
. of fact. :

. The transactions in the cases relied on,and especmlly in the case
| of ‘Dattagiri v, Datéatrays,® were sales. ' The relation between

the plaintiffs and the defendants in the presént case is that of

- landlord and tenant. The possession of a tenant cannot be»

- adverse to his landlord.

We contend that the lease isnot bmdmg on us because Knshna ’

Swaml had no power to alienate temple property except for

“ () (1696) 20 Bom, 509, @ (ss)GH.L.C 18

(2) (1902) 4 Bom, L. B. 743, see ante p.-863, = (¥ (1869) 4 DeG. & J, 136
. (@). (1898) 20 A1l 432. B :
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.3 Necessary . purpose, - of which there :is Mo, eudence Vada :

puratti v VallabhV ; Ramclzamlm V. Kas/zmm%‘f’) Namyanwv
Uﬁintaman @ . A

JEl\KINS, CJ.:—The plam’mﬁ's sue to lecovel possessmn of a
piece of land and also rent, and they have been met with' the
plea that the land is held by the defendants under a mulgem
lease aranted by Kmshna Swami, and that all rent has been
discharged.

1t has, however, been teld by the lower Appellate Court that
the leased land belonged to the temple of which Krishna Swami

- was the manager, and that the lease is not now bmdmg on the

plaintiffs, the present managers. In so holding, the defendants’
plea of limitation has been determined to be of no - avail
Assuming, then, that the lease was invalid, the only questton

“before us is whether the defendants’ plea of hmltatlon is sound. -

 The lease 1is dated 1845 and purports to - create a mulgem ,
intérest at @ rent of 8 mooras of vice. In 1854 there was .
litigation regarding the rent of the leased land'brought: by .
the then manager against -a predecessor of the defendant. :The
defendant in that litigation asserted the mulgensi. chmactel of
the lease and in the end the suit was withdrawn, R
Then in 1885 a further snit. was brought.” The mulyem lease '
was again pleaded, and again the suit was withdrawn.. ~
It is clear, then, that from 1854 the defendant andhlspredecessors,

have been in possession of the land in suit, and throughout that
. period have asserted to the knowledge of the temple managers :
- their claims as mulgenidars under the lease of 1845, and have-
- successfully resisted on that ground the manager’s attempts to

obtain enhanced rent, Why, then, should the present defendant

- be not entitled to invoke the aid of the Statute of L1m1tat10n ?
_ If the original lessor was not a trustee of the leased land fop
‘the temple article 144 applies, with the result that there has been

an adverse possession to the extent of the. ahen&tlon contamed in
the mulgeni lease : Badesab v. Hanmanta,®

Tt is urged, however, that there is a trust, and that thls makes a

' dlﬂ‘erence But ithas been already held by this Bench in Dattagzn

(1) (1890) 13, Mad, 20.

®) (1881) 5 Bom 393
(2) (1894) 19 Bom, 271,

® (1896) 21 Bom, 5095,77‘? ’
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,_]‘v Dattatm Ja,(l) relymw in part on the declslon m Attomey

7" General v. Magdalen College,® that where the head of a math, who™
* holds math property as a trustee thereof, purports to alienate .

~ that math’s property absolutely for valuable consideration, and
" the alienee holds under that title, a plea of -limitation after the
~ lapsé of the prescribed period can be successfully urged.

. Here no doubt we have a mulgeni lease; and not an absolute
- alienation, but in prineciple thisinvolves no distinction, for even if
article 134 be treated as the governing arficle, a mulgeni lease -is

_a purchase pro fanto of the interest thereby assured : Attorney
- Gengral vi Payne.® This last -cited case and that of Atlormey -

Qeneral v. Dzwey 9 furnish us with an instructive application of
the decision in  Atforney General v. Magdalen College® to a case
-where the lands had been leased and not aliened - absolutely, and
-our apphcatlon to the present case of our decision in Dattagirs’s
casetV runs on parallel lines. In Attorney General v. Pagne . an
~ improvident leage was granted by a charitable corporation to a

trustes for the master, and yet it was held that after twenty years®”

- enjoyment under it the right of thie Attorney General to question
ity validity was barred by the Statute of Limitation. Lord

~ Romilly in his judgment, after referring to Atforney Generalv,
“Mdgdqlm College,? says: “I compare that case with the present, : -

and what is the dlﬁ'erence ? Here the alienation was a lease, but

“what difference can that possxbly make? A lease is an alienation, -

e
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pro tanto.. .. 1 cannot distinguish this case from Attome‘/;i};;.
General v. Magdalen College,® and I think that as soon as the

Tease was granted the lessee held adversely to the rights of the
.charity to the extent of the alienation contained in the lease” - .

~In Attorney General v. Davey™ it was held that the decision -
in Attorney Genéral v. Magdalen College® governed a case where

ché,rity.land had not been-aliened in fee, but had been held under
-a lease for five hundred years, granted by trustees at a rent which

had been fegularly paid. The Lord Chancellor, Lord Chelmsford,
in delivering judgment, said: “Is there, then, any distinc- -
tion between the present case and that of Magdalen Oollegg(z) [

() (1902) 4 Bow, L. B.743, seoantep 263. (3. (1859) 27 Beavan 168,
(®.(1857) 6 H. T. O 189, @ (1859) 4 DeG. & J. 136,

B 189—4.



978
A 193,

v,
SHuRI

7 RAMcHAN. -

DRA.

THE INDIAN LAW REPORTS [VOL XXVII

, Mr. Lloyd says that the lease was vmd but that by the acceptsmce

NaraYan

of rent a tenancy from year to year had been created. * He was
pressed to give an authority for the proposition, that possession
taken under a lease of this kind has ever been dealt with in
equity as a lease from year to year, and he has been unable to
‘produce any such authority I think that there has been adverse
possession, and that the statute would run according to the decision
in the House of Lords by Whlch we are bonnd.” nght Bruce

~ and Turner, L.JJ., agreed in bolding that the case before them

could not be distinguished from that of Magdalen College.
In these cases adverse possession was regarded as running from

. the date of the lease, and it has been suggested before us that
“to apply such a doctrine in this country would be a dangerous
_innovation. It is, however, unnecessary to decide this point, for,
~even. if, for the sake of argument, it be conceded that time should

not run_during the lifetime of the person who granted the lease,
it ciearly would run from his death, and starting from that- point

. even sufficient time has elapsed to bar the sult elther unde1 the
"144th or the 134th article. For these reasons we hold that the

District Judge wrongly decided that the Statute of Lxmltatlon :
was not a bar to the claim for possession. T
" The District Judge’s decree as to rent is, we thmk also wrong.
In.the first place Rs. 54-3-0 has been paid into Court durlng the
suit ; then we think the items of Rs. 10 and Rs. 4-8-0 for interest -
should have been disallowed, so that Rs.18-10-0 will be awarded
for past rent, No decree can be passed as to future rent

Appellants must get their costs throughout.

Decree reversed, -
s} »(1857) 6 H, L, C, 189,

3
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