'VOL. XXVIL] = BOMBAY SHRIES, -

~“Their Lordships agree with the conclusion arrived:at- by the
ngh Court,® that “mneither.evii... by the terms of the original
grant nor of the subsequent orders of the ruling power, nor by

family custom, nor by adverse possession (if such there could be
in a case like this), has Chinto’s branch of the family...

“acquired a right to perpetual management of the v1llage of' ‘

Abire or in consequence to resist its partition.”

It may be worth while to refer to a case Adrishappa v. Guru-
shidappa® the head note of which is. that « Deshgas watan or
property held as appertaining to the office of Desai is not to be
assumed primd facie to be impartible. The burden of proving
impartibility lies upon the Desai; and on his failing to prove
“a special tenure, or a family or district or local custom to that
effect, the ordinary law of succession applies.”

Their Lordships will, therefore, humbly advise His Diajesty ‘

that the appeal ought to be dismissed.
‘ o ' Appeal dzsmzssetl

Sohcltors for the appellant——Messrs 1. L. Wilson & Co.

(1) 18965 21 Bom, 458 at p. 462, @ (1880) L. B. T L. A, 162
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Befores Mr. Justice Bussell.

JAIRAMDAS GANESHDAS AND ANOTHER, PLAINTIFFS, v.
ZAMONLAL KISSORILAI, DEFENDANT.*

Injunction—Temporary injunction lo vestrain suit brought by defendant in

the Small Causes Court—Civil Procedure Code (XIV ¢f 1882), sections 492,

498— Specific Relief Aot (I of 1877), sections 53, 54 and 56.

In a suit by plaintifis in the High Court to recover damages for breach of

v contract, they sought to obtain an’ interleoutory injunction restraining the

defendant from proceeding with o suit filed by the defendant against the

" plaintiffs in the Small Cauvses Court in respeet of \he same contract untll the
heamnv of the High Court suit
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- Held, that an application to restrain a suit in the Small Ca.uses Court does nob
come within the provisions of sections 492 and 493 of the Civil Procedure Code.
The provisions of the Civil Procedure Code as to temporary or interlocutory

injunctions are not the same as those under the Judicature Act, 18Y3, secticn 25,
sob-clause 8. As the injunction asked for is a porpetual one, it can, under the

~ Bpecific Relief Act, only be granted by the decres.made at the hearing .

THE plaintiffs sued to recover from the defendant Rs, 1730
and interest thereon at Y per cent. from the 22nd June, 1900, till -
payment. alleging that,the detendant had purchased from them
one hundred bales of cotton-deliverable between the 15th and
20th May, 1900, but had failed to take delivery. The plaintiffs
thereupon sold the cotton by auction and now sued for the loss

_incurred by such sale.

The plaint further stated as follows :

_The defendant on the other hand falsely olaimed from tho plaintiffs Rs. 779-6-0,
being the amount of difference hetween the contract rate and the market yate on
the 25th May, 1800, and has filed a suit, being Suit No. 21206 of 1902 agamst
plaintiffs in the Court-of Small Causes at Bombay, -

The plaintiffs deny their liabiliby to the defendant, but on the other hand

claim from the defendant Re. 1,730-5-0 as stated above.

The plaint prayed for judgment for the said sum of Rs. 1,730, :
and further prayed that in the meantime and until the hearing
of this suit the defendant might be restrained by injunction .
from proceeding with the said suit, No. 21205 of 190 2, in _the ]
Court of Small Causes at Bombay. ’ » ' v

“On the presentation of the plaint on the 21st J anumy, 1903,
the plaintiffs obtained a rule nis¢ for an injunction restraining

) " the defendant from proceeding with his suit in the Small Cause-

Court.. "The rule Nnow came on f01 hearing.

Imeim ity for the defendant showed cause :—The Court has

‘no power to grant th_e injunction asked for. The plaintiffs ask

for a temporary injunction restraining the defendant from
proceeding with his snit in the Small Cause Court until thlg
suit is heard. Temporary injunctions, however, can only be
granted under sections 492 and 493 of the Civil Procedure
Code (Act XIV of 1882) and such an: injunction ' as  the
plaintiffs seek - -does mot fall within these sections.  Suveh-an-
injunction as they desire can only be granted by the final Jecree
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_made at the ‘Hearing of this suit: see sections 58, 54 and 56 of

~the Specific Relief Act (I of 1877). He also cited clause 18 of "

the Letters Patent, 1865, and sections 12 and 25 of the 01v11
" Procedare Code (Act XIV of 1882) '

- Davar for the plmnhﬁ's in suppmt of the rule 01ted Nzcssemuyz
U, Panday v. Gordon®) ‘ ‘ ’

RUSSELL, J.:—The plaintiffs herein, Jairamdas Ganeshdas and
~ another, sue the defendant Zamonlal Kissorilal for damages for
the non-acceptance of one hundred bales of cotton and ask to
restrain the defendant from proceeding with Suit No. 21205 of
- 1902 in the Bombay Small Causes Court. Paragraph 6 of the

plaint herein sets out the nature of ‘that suit. ,(His Lordship
- read the paragr aph and contmued D)

- "Mr. Taverarity for the defendant herein has raised an im-
~ portant question, viz, that this Court has no jurisdiction to
restrain the defendant from carrying on his suib in the Small
- Cause Court, I take it to be an important question, for points
* of this' kind are repeatedly raised in this Court and all questlona

mvolvmg jurisdiction are important. - : ;
* The plaintiffs in their affidavit in support of the rule which
has not been replied to, state that they were induced by a threat
on the defendant’s part not to file this suit, and so the defendant
was enabled to file bis suit in the Small Cause Court first.

Mr. Inverarity’s contention put shortly is this: that  this v

injunction can only be granted by final decree in this suit and
not on an interlocutory application. This depends on the effect

of sections 53, 54 (¢) and 58 (a) of the Specific Relief Act (I of

1877).  (His Lordshxp read the sections® and continued :)
. In the first place, it is to be observed that the framers of
the Civil Procedure Code have apparently expressly refrained
from putting temporary or interlocutory injunctions on the

(1) (1881) 6 Bom, 266, '
(@ Specific Relief Act (T of 1877}, sections 53, 54 (¢) and 56 () & (B)+

58 Tempoiary injunctions are such as are to continue until" a spcclﬁed time; or
" wntil the further- order of the Court. Theymay be granted ab any period of a suit,
and are regulated by the Code of Civil Procedure,

A perpetual m]unctzon can only be granted by the decrce made zxt the he:mng and

ugon the merits of the sui, # * P
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,same footing as they are put by the Enghsh Judicature Act 1873

section 25, sub-clause 8. (His Lordship read the section ™)
Section 53 of the Specific Relief Act (I of 1877) moveover

says that temporary. injunctions are-to. be regulated by ‘the:

_ Civil Procedure Code: see Amir Dulhin v. Administrator.

General of Bengal.®  Scctions 492 and 493 of the Civil Procedure
- Code, however, provide as follows. (His Lordsh1p -then re&d .
_the sections.®) . ' - R :

54, * # "% * % s
When the defendant invades or threatens to invade the plam’mﬁ’s nght to, or
en]oyment of, property, the Court may grant a perpetual injunction in the following
cases' ' : ) . . -
* * * * * * *®. 7
(e) Where the injunction is necessary to prevent a mulhphcxty of judicial

‘proceedmgs. .

56, An injunction cannot be granted— - : :

() to stay a proceeding pending at the institution of the snit in which the injunc.
tion is sought, unless such restraint is necessary to prevent multiplicity of suits ; PR

(b) to stay proceedings in a Court not subordinate to ‘ohah from which- the m;unc-
tion is sought.

¢ Pnglish Judicature Act, 1878, section 25, c]ause 8:

25 (8), [So far asrelevant.] An injunction may be granted .c.uww, by an/
interlocutory order of the Court in ail cases in which it shall appear to fehe Court, -

" 4o be just or convenient that such order should be made ; and any ‘such order may -

- be made either uncondxtxonally or upon such terms and conditions as the Court shall ’
-think just. ..
@) (1895) 23 Cal. 351, b
(3) Civil Procedurs Code (XIV of 1882), sections 492, 403, paravxaphs 1 and 2
492, If in any suit it is proved by affidavit or otherwise~ s
(@) that any property in dispute in & suit is in danger of being Wasted damaged o
or alienated by any party.to the suit, or wrongfully sold in execution of -a decree, or
(%) that the defendant threatens or is about to remove or dispose of ms property
with intent to defraud his creditors,
the Court may by order grant a.perpstual injunction to restrain such act, or give
such other order for the purpose of staying and preventing the wasting, damaging, .
alienation, sdle, removal or disposition of the properby ag the Cburt thinks ﬁt, or -
refuse such injunction or other order, :
493. Inany suit for restraining the defendant from commlttmg a breach of the
peace or other injury, whether compensation be claimed in fhe suit or. mot, the
plaintiff may at any timeafter the commencement of the suit, and either before or
after judgment, apply to the Court for temperary injunction to restrain the defend-
ant from committing the breach of contrach or injury complained of, or any breach
of contract or injury of like kind ansmg out of the same contrach or rela,tmg to the ‘
same property or righte -
The Court may by order grant such injunction on such terms as to the dura.txon of.
the injunction, keeping an account, gwmg security, or otherwxse, as the Court thmks ,
- fit, or refuse the same,
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- Tt.is obvious that an. application to . restrain a suit in the

~-Bmall Canse Court does not come: within these provisions. I

take it that expressio wnius est. exclusio alterius, and if the
framers of the Civil Procedure Code had intended to put
interlocutory applications for injunction on the same footing as

- they were under the Judicature Act, they would have done so.

Y

I must assume, therefore, that they deliberately 'intended to

limit such applications to the matters enumerated in sections 492

- and 493 of the Civil Procedure Code only.- Moreover it is

under the head ‘of perpetual injunctions only in the Specific

~Relief Act that the present application comes, and as thab can

only be granted by the decree made at the hearing, this zmphca-
tion must be refused.

. At the samie time, it appears to me that the pla,mtlﬂ's are not
Qw1thout another remedy. It would be a manifest injustice if
- they were, For their position is this. They are entitled by law

_to bring this suit in this Court, although it is within the jurisdie-

- tion-of the Small Cause Court.  Their objeet in doing so is, I
~ am told, to enable them to get discovery and inspection which

‘they cannot get in the Small Cause Court. If the defendant
. herein gefs his decree in ‘the. Small Cause Court, the matter will -
" be res judicata ‘and the plaintiffs will be without any remedy.
- Now of course they might file a cross-suit in the Small Cause

Court, which they do not wish and are not obliged to do, T am

of opinion then that their proper course  would be to-apply to
this Court to remove the defendant’s suit from the -Small Cause

- Court to this Court-under clause 13 of the Letters Patent.

The Extraordinary Jurisdiction of this Court is that which the
Court exercises on special occasions and in a special manner: see

Nazivakoo v.. Turners Clause 18 of the Letters Patent ,applies’

to the exercise of the Extraordinary Original Jurisdiction of the
Court. The Extraordinary Jurisdiction of the High Court is
derived from Regulation IT of 1827, section 5, clause 2, the

* powers conferred by which upon the Sadar Diwani Adalat

. were by section 9 of 24 and 25 Vict., cap. 15, transferred to the

High Court: see ﬂ[aﬂadagz v. Sonu.®) By section 6 of the

() (1889) L. R. 16 Ind, Ap 156 a6 p.162; 13 Bom, 520,
: @ (1872) _9 Bom. H. C. R, 2L°
B 189—3 ' :
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1903, Small Cause Courts Act (XV of 1882), the Srcall' Cause Court
"Jn_n.m,ms shall be deemed to be under the supermtendence of the ngh
 gamoxsan,  Court. (His Lordship read the section.) , : _
‘ Rule 62 of the High Court Rules enables me to exercise any
part of the jurisdiction vested in the High Court on its Original
Side. But as the point has not been argued I merely throw
this out for the consideration of the parties to save them further
costs ; for it may be that Mr, Inverarity might convince me
that an application, such as I have suggested, should be made to
the High Court on its Appellate Side. ,
"I must discharge this rule with costs. Order that the. sum
deposited by the plaintiffs before applying for the rule be
returned to them or their Attorneys.
Rule diac}zarged. ,

Attorneys for the plamtxﬁ's—-Mems. 7 yabﬂ, Dayabkaz and
Company

“Attorneys for the defendanb—Meesrs. Malw, Hwalal cmd :
. Mody.

.

N Presldency Sma.ll Cause Courts Act (XV of 1882), section 6¢ R
© 6. ‘The Sruall Cause Court shall be deemed to be a Court subject to the superm
tendence of the High Court of Judicature at Bombay...cereeerennes within the meaning
. of the Letters Patent .........-..c..dated the 28th day of December, 1r65, for such High
~ Court, and within the meaning of the Code of Civil Procedure, yu......end the High
Court shall have, in respect of the Small Cause Conrt, the same powers as it has under .

24 & 25 Vict., chapter 104, section 15, in respect of Courts subJect to its appellate -
jurisdietion, .
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