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- Their Lordships Wlll therefore, humbly advise His Magesty 1002,
- that with this’ varidtion the order appealed from should be — Garxwag '

S .
“affirmed and the appeal dismissed. As regards costs, the order. .o Banona
“will be against both the appellants. =~ = :  Gamont

Appeal dismissed. ~ KACHRABHAL

Solicitors for the appellant— Messrs. Doliman and Pritchard.
-Solicitors for the respondent—>Messrs. Holman, Birdwood § Co.

PRIVY COUNCIL*

~VINAYAK WAMAN JOSHI RAYARIKAR (oNE OF THE DEFENDANTS) 1903. -

v. GOPAL HARI JOSHI RAYARIKAR (Pramnmi¥¥) ano ormers  Feb. 11,12,
(DEFENDANTS} '

: Pamtzon—Inum village granted by Pezshwa—Rzght of management qunam
- property—Claim that Indm mllage was smpartible< Right of succession-— .~
" Custom.

The defendant in a suit for partition alleged that his branch of a joint famiiy

* to which an indm village had been granted by the Peishwa had, under the grant

~acquired a right to the pexpetual management of the village, a.nd clalmed on
this and other gronndsthat the village was impartible,

Held, by the Judicial Committee (affirming the decision of the High Court),
that “ neither hy the terms of the original grant nor of the subsequent orders
of the ruling power, nor by family custom, nor by adverse possession....
has the defendant’s branch of the family acquired a right to perpetual manage-
ment of the village of Ahire, or in consequence tc resist its partition.” ‘

- Adr zsﬁappa v. Gur ushv,clappa(l) referred to.

Arpearn from a decree (7th January, 1836) of the ngh Gourt
ab Bombay which reversed a decree (28th October, 1898) of the
Subordinate Judge of Poona, by which the suit brought by the
first respondent had been dismissed.

The suit was brouaht against the present appellant and the
other members of a joint family for partition of an sndm which
was granted to six brothers of the family in 1762, but which

% Present;: LoRD MACNAGHTEN, Lowb LINDLEY, SIR ANDREW SCOBLE, SIR
ARTHUR WiL$OK, and Sir JOHN BONSER.

. (1) (1880) L. B, 71 A, 162: I. L, R. ‘4 Bom. 494, .
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‘ had -been from the time of the grant u\niformly-; m'enaged by

Chinto Vithal, the youngest of the six brothers, and his descend-

“ants. The claim was resisted by the present appellant; who was

defendant No. 18, on the ground that he was entitled to manage
the property, and to divide the profits among all the co—sh'ar‘ers_‘
according to their shares; and that the plamtlﬁ' was therefme
not entitled to partition. - w L

The Subordinate Judge held that the property was 1nd1v1s1bl<, R
and dismissed the suit; but on appeal the High Court (Farxan
C.J., and Parsons, J.) granted the partition.

The facts are suﬁimently stated in the judgment of the Hmh
Court which is reported in I. L. R. 21 Bom. 458, and in-their < -
Lordships’ judgment. With reference to the yadis referred to in-
the latter judgment the High Court smd

In 1820 it appears that disputes arose between the. shalers, and by a yaoh g
{(Exhibit 78) it was agreed ¢ that Madhavrao should manage the.village with
which we are dealing and the two other villages and account for the receipts and-

: pay the five brothers’ equal shates without practising fraud.” It was furbher by-

the same yadi agreed “ that Rs. 200 should be deducted for the collection of
the income; and that the balance should be distribnted amongst all, and that’
Madhavrao should receive one-sixth share.” With reference to this yade itis to
be remarked that no referenceis made in it to any right on the part of Ma,dhé.w /120
1o manage. His raanagement is recorded to be basod on . agreement.: The same
remark applies to the subsequent yadi (tL‘(hlblt 79). Madhavrao soon after the
date of this yadi appears to have disagreed with his mother Umabais - Exhibit
30 is a yadi (dated in 1822) by which terms are arranged for the settlement of
the dispute, amongst which is one that Umabai should manage the vxllarres until -
Madhavmo should attain twenty years of age. Thisdocuinent has been much relied
on as ghowing that it was then considered that the management of the villages
was of right with Chintos branch, but such an agreement iaight c,onsxstently
have been come 3 whether the management was with that branch by consent
for convenience cf enjoyment, or whether it was considered that its members had
» hereditary right to the management, The other co-sharers were nob pzutxes to
it, and we think that no inference of any weight can be drawn from it,

In 1830 an agreement (Exhibit 79) was come to between Madhavrao’ 5 son

- Waman and all the co-sharors, the terms of which are of great importance. It

recites that the villages had belonged to Madhavrao and to- other co-sharers and
that Madha.vmo had managed them and distributed the sharee, and contmues

# In consequence of family disputes the management of the vﬂlages was with
Trimbakrao Balkrishna from 1620 down to the present time. " It is now agreed N
with the consent of the five coparcenersthat the said villages should be managed .
by me (Waman), and that the income of the villages should be dmded accord-

.
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ing to the rospeetive shares.” The agreement then sets oub the manner ju which
the management was to be carried on and provides that Waman should deduct

is..200 per annum from the revenues for the management, and concludes,
tlms “I, Waman, will manage the villages agreeably to the said ferms and
pay each sharer the amount of his share. Should I fail to pay the income, any
one of the'six coparceners should manage the villages as agreed above to which
Igive my eonsent.” This is the last decument in evidenee save the decision of

‘the tnam Commissioners in 1857 (Exhibit 82), which continues thP mam to the’

de~cendants of the original grantees.

On this appeal which was heard ez Jarte, Mr. ’\Iayne for the -

app\ellants contended that the grant was in the nature of an
endowment, it being intended (as iy the case with endowments)
that the income should be distributed amongst the co-sharers,
_but that the management should remain in the hands of one
member of ‘the family., That this was understood to be the

intention was shown.by the conduct of the members of the

family, who had never divided this property though a separation
‘has taken place between them, and had left the management of

it to one branch of the family. By custom the property had so -

"~ become impartible and the management, having always remained

in the appellants’ line of descent, has becoine vested in him and

" his descendants. The decision of the High Court was, therefore,
" it was submitted, erroneous, and should be set aside, C

' Then' Liordships’ Judcrment was, on the 12th Pebruary, 1903
dehvered by— -

LORD’ MaonaeaTeN :—This is an appeal ez parie against a
decree of the High Court of Bombdy reversing the decision of
the Subordinate J u@ge of Poona, who dismissed the plamtxﬁ"’
suit.

The plaintiff sued for partltlon of the village of Abire. Tt is
not disputed that he is entitled to a one-fifth share in the village ;
but the suit was resisted by one of the co-sharers, the present
appellant, on the ground that the management of the village is
vested in him and his branch of the family, and that the proper
inference to be drawn from _this circumstance;, from the docu-
ments in evidence, and from the acts and conduct of the members

_ of the family ever since the date of the ormmal 0“mnt is that the -

vﬂlace is impartible.

1908,

—
VINAYAK

Vo
GOTAT. - .



356

1503;

- . VINAYAK
.-

. GOPAL.

- . of the other co-sharers that the management was continued in ~
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The vﬂlawe was granted in 1762- 63 by the Peishwa ' to' six
brothers, who were Brahmins, in consideration of their. devotion
to religious worship, and the arduous services performed by the

" youngest brother, Chinto Vithal. The grant does not declare the

property to be impartible, nor does it say anything about the
management of the villagé, but, in fact, Chinto Vithal acted as
manager, paying his brothers their share of the income. . After-
wards the village ‘was attached, but ultimately in 1800 the
attachment was removed, and the Peishwa regranted or conti-

nued the izdm to Chinto’s son. Having thus got into possession,
_ he attempted to appropriate the whole income and refused to

recognise the interest of the five elder brothers. The repr_esentd-
tives of the elder,brothers preferred a complaint to the Peishwa,
from which it appears that the brothers had then become sepa--

rate. An inquiry followed, and an order was made to the effect

that in future the representatives of all six brothers (the line of

one brother, it may be -observed, is now extinet) should receive’ .
equal shares. The management, however, was left in the hands .

of Chinto’s son, and notwithstanding some disputes it has'ever
 since remained in the hands of that branch of the family. - But

there are two yddw, one in 1820 and one in 1830 which, in their
Lordships’ opinion, show conclusively that it was by the consent

Chinto’s line, -That was also the opinion of the High Court.

The argument on behalf of the appellant rested on no solid

foundation. It could not be contended that the original grant,
or any document emanating from the ruling power, showed that

it was intended that the ¢ndm should be impartible. The argu-

ment rather was to this effect: that, although the original grant

- fell short of proving that the property was lmpartlble, yet there
‘was, 80 to speak a -savour of religious endowment. about the -
‘Peishwa’s grant, and that this, taken in conjunction with the
~conduct of the family, the fact that, although the brothers .
separated, there was never any claim for the partition of this
. Vproperty until quite 1ecent1y, and the fact that, although there

were on more than one ogeasion disputes or complaints of mis-
management, Chinto’s branch held their position, justified the
inference that, either according to the true intent of the grant

: properly understood, or by famlly custom gradually developed E
~ the mam was or had become 1mpart1b1e
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~“Their Lordships agree with the conclusion arrived:at- by the
ngh Court,® that “mneither.evii... by the terms of the original
grant nor of the subsequent orders of the ruling power, nor by

family custom, nor by adverse possession (if such there could be
in a case like this), has Chinto’s branch of the family...

“acquired a right to perpetual management of the v1llage of' ‘

Abire or in consequence to resist its partition.”

It may be worth while to refer to a case Adrishappa v. Guru-
shidappa® the head note of which is. that « Deshgas watan or
property held as appertaining to the office of Desai is not to be
assumed primd facie to be impartible. The burden of proving
impartibility lies upon the Desai; and on his failing to prove
“a special tenure, or a family or district or local custom to that
effect, the ordinary law of succession applies.”

Their Lordships will, therefore, humbly advise His Diajesty ‘

that the appeal ought to be dismissed.
‘ o ' Appeal dzsmzssetl

Sohcltors for the appellant——Messrs 1. L. Wilson & Co.

(1) 18965 21 Bom, 458 at p. 462, @ (1880) L. B. T L. A, 162

ORIGINAL CIVIL.

Befores Mr. Justice Bussell.

JAIRAMDAS GANESHDAS AND ANOTHER, PLAINTIFFS, v.
ZAMONLAL KISSORILAI, DEFENDANT.*

Injunction—Temporary injunction lo vestrain suit brought by defendant in

the Small Causes Court—Civil Procedure Code (XIV ¢f 1882), sections 492,

498— Specific Relief Aot (I of 1877), sections 53, 54 and 56.

In a suit by plaintifis in the High Court to recover damages for breach of

v contract, they sought to obtain an’ interleoutory injunction restraining the

defendant from proceeding with o suit filed by the defendant against the

" plaintiffs in the Small Cauvses Court in respeet of \he same contract untll the
heamnv of the High Court suit

* Suit Now 25 of 1903,
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