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Before My, Justice Batty and Mr, Justice :S’tarlin_q.. :

: 196:;' o BALVANT BABAJI DHONDGE (or1GiNaL PraiNmire), Am’ELI.AM, ’
February 2. » HIRACHAND GULABCHAND GUJAR (omsmAL
- . : DEFENDANT), RESPONDEW*

B

- Exeeution’ sale—Certificale of sale not concluswe as to the pr0pert Y sold
at execulion sale—-szl Procedure O’ade ( det XIV of 1882), sectzons
816, 317, »

A decree on a mortgage directed that the whole interest of five brobhers in the
mortgaged house should be sold. The proclamation of sale stated also that the
whole interest in the house was to be sold. The sale took place and the plaintiff
was the purchaser. By a mistake, however, on the part of the officer in charge
of the sale, the memorandum of sale, the certificate of sale and the receipt of

 possession passed by the plaintiff omitted to mention the names of four of

the- brothers and erroneously stated that the interest only of one of them had
been sold. The defendant subsequently obtained a moncy decree against some
of the other brothers and, in execution, sold their intérest n the houss,
purchased it himself and took possession of a part of the house.” The plaintiff,
thereupon, brought this suit to eject him. The Jower Appellate Court dismissed
the.suit, holding that in ejectment the plaintiff was bound to-give strict proof -
of his title and that the certificate of sale was conclusive evidence of the property :
which had been purchased by him. On appeal, .

" Held, reversing the decree of the lower Court, that the plmntlﬁ' was entitled -
toadecree. The certificate of sale Was not conclusive as to the property which
had been purchased by the plaintiff. The proporty offered for sale and bid' for
by the plaintiff was the property ordered to be sold and proclaimed for sale.

. What was sold to the plaintiff was .the interest mentioned in the Court’s order

_and proclamation, and the sale of that property became absolute by the order
wluch conﬁrmed the sale.

 SECOND appeal from the decision of F. C. O Beaman, Dlstnct '

J udge of Poona, reversing the decree of L.G. Fernandez Flrst
Class Subordinate Judge.

Suit by the plaintiff for possessmn of a house purchased by
him at an execution-sale.

The house in question had belonged to one Ramji 'Mzme, who
died leaving a widow, Bhagubai, and five sons, viz., Yashvant,
Dada, Dhondu, Baburao and Santram, of whom the last three
were minors, After Ramji’s death, his widow Bhagubai and the

# Second Appeal No, 450 of 1902, R
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“éldest son Yashirant acting as managers of the family, mortaaged
the house with possession to Babaji Ishvar, the plaintiff’s father,

for Re. 1,000, . Babaji subsequently sued the widow and the five
. sons on the mortgage and obtained a decree against all of them

in the First Class Subordinate Judge’s Court at Poona on the -
12th April, 1894, The Qecree directed a sale of the house in

default of payment of the mortgage-debt, Default having been

made the plaintiff applied for execution of the decree against all |

“ the defendants in that suit and a proclamation of sale of the whole
house was issued. The lildv yid (memorandum of sale), however,
drawn up by the bailiff in charge of the sale, erroneously stated
thab it was the right, title and interest of Yashvant in the house
that was to be sold. At the auction-sale the whole house was
purchased by the plaintiff (the son of the morigagee,then deceased).
On the 8th November, 1895, the plaintiff was put into possession.
The certificate of sale and the receipt passed by the plaintiff

followed the lildv ydd (memorandum of sale); and, although.

ﬁeécribing the whole property, mentioned only the  right,title
and interest of Yashvant therein ” as the property dealt with.
"On the 12th’ November, 1895, the three younger brothers
(Dhondu, Baburao and Santram) applied to be restored to
possession, allecmg that Yashvant was not the sole owner and
“that only his right, title and interest had been sold. Their
‘application was rejected on the 14th January, 1896.
* Meanwhile, the defendant in this suit obtained a money decree
against Bhagubai (the widow) and Dada (the second brother) in
the Court of Small Causes at Poona, and in execution of his decree
he attached the house in question and at the sale purchased the
right, title and interest of his judgment-debtors therein, - and

‘took possession on the 19th January, 1897, by removing the

lock which had been placed on the door by the plaintiff.

“The plaintiff, therefore, brought this suit for possesszon ‘and
. damages,
- The defendant contended that the p]amtxﬁ‘ was entitled only

. to Yashvant’s share (viz. one-fifth) of the house and that hl‘} suxb ‘

should be for partition only.
" The Subordinate Judge found that the plamtxﬂc had proved his
title to the whole house and passed a decree accordinglys
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On appeal by the defendant the Judge reversed the decree. -
‘He held that in an ejectment suit the plaintiff’ must be held to -
strict proof of his title: that in this case. the proof of his title
resffed on the sale certificate, and that inasmuch as that certificate -
showed a purchase only of Yashvant’s interest in' the house, the
plaintiff was not entitled to eject the defendanb. He; therefore,
dismissed the suit. R

In Lis judgment the Judge said: . S e

The defendant appeals on the ground that the plaintiff must ’be strictly
limited to the title he is able to prove. That title, he jcontends, is the sale
<ertificate, and nothing else. He relios on section 816 of the Civil Procedure .
Uode and cites two cases (22 W. R. 408 ; 15 Cal. 546) which, though not directly -~
in point, do emphasize the importance of the sale certificate as the primary. -
source of a purchaser’s title. Now; although I think that the judgment of the
lower Court gave effect to what is probably the justice of the case, yot I feel

* obliged to admit that the point taken by the appellant is good and must prevail.

It may be'a hard case for the plaintiff, but hard cases make bad law. It appears :
to me indisputable that in a suit for ejectment, the plaintiff must rely wpon -
what title he can prove, and that where the suit is of this nature, his title is his
salo cortificate. Tf that sale certificate contains a misdescription, the plaintiff
ought to have seen to getting it corrected in time., Bub can it be said that the
sale certificate here does countain & misdescription? It isin aureement with the -
sale yéd, and whether or not the bailiff misnnderstood his instructions and falled -
to sell all that he onght to have sold, the sale ydd which he makes at the tlme on

- the spot probably does record accurately what he in fact did. -

In this view of the case although I think that the plamtlﬁ was entitled to
have had the entire interest sold, that he intended to have had the entire interest

sold, and that the Court would have supported him in that intention had it been

disputed, yet now he has only his sale certificate by which o prove his title, and .

. thatsale certificate does not prove the title upon which alone the decree of the lower

Court could be sustained, I must, therefore, allow this appeal and dismiss the
suit of the plaintiff. - Bus feeling as I do that while he is technically wrong he
has substantial justice on his side, I direct that cach’ party bear ]ns own costs

- The plaintiff preferred a second appea,l :
Mahadev B. Choubal (and Narayan M. Samarih) for thei

. appella,nt (plaintiff) :—The Court below was wrong in holding that

the certificate of sale was the plaintiff’s sole and conclusive title-
deed. We contend that in order to determme his title, that is, the
interest he purchased, the other documents in the case, viz., the -
decree, the order upon his application for execution and the pro-
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clamatmn of sale, must be taken into cons1derat1on The decxee‘

obtained by the plaintiff directed that the whole house, that is; the

intevest of all the defendants in that suit, viz.,, Bhagubai, Yash-
. vant and his four brothers, should be sold, The order on plaintiffs

application for execution was to the same effect. - The proclamas

~ tion of sale also stated that the whole house was to be put up for

sale. Therefore the understanding was that the whole house was

‘to be sold. It was sold and plaintiff bought it, and having done
‘so and having paid for the entire interest in the house, he

is now entltled to possession of the whole: Mahabir Pershad v.

Moheshwar Nath® ; Nanomi v. Modhun Mohun® ; Bhagbut Pershad
V. Girja Koer.® The certificate of sale merely shows that the
 sale proceedings had come to an end on the date méntioned

- therein ;. that the tfransaction had become :complete and the

~property had vested in the purchaser : section 316 of the Civil
- Procedure Code (Act XIV of 1882), Itis a ministerial act of the
. Court, and not a judicial determination of title : Vithal Janardan

v. Vithojirav Putlajirav.® A mistake committed by an officer of

~the Court conducting an execution sale cannot alter or nullify the

_efféet of the decree and the contractual relation created by the
'procla,matlon of sale framed in terms of the decree and the order

for sale,

After the. pla1nt1ﬁ‘ purchased the house, Yashvant’s three
brothers, whose names were not mentioned in the memorandum of

- sale or the certificate of sale, applied to the Court to be resﬁored(
o possession of the house on the ground that their interest therein
~was not affected by the sale, but their application was rejected. .

- This shows that what was intended to be sold and was actually

- sold and purchased by the plaintiff- was the interest of all the -

defendants and not of Yashvant only.

Ganpat 8. Rao for the respondent (defendant) ——Although it

may have been the intention to sell the interest. of all the

defendants, yet what was actually sold at the auction sale was the

. interest of Yashvant only. The sale of that interest only having
-, been confirmed and'a. certificate to that effect having been iésued.

o (xssg) 17Cak 5884 (9 (1833) L R.I5 L A 975 15 Cal. 717,
L@ (1885) L R, i3'L A 1513 Cal. 21 @ (1882)6Bom. 586,
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by the Court, the plaintiff cannot now coutend that he purehased
the right, title and interest of Bhagubai, Yashvant and his four -
brothers, Itis the certificate of sale that is the runiment of
plaintiff’s title. 'If there was any mistake in the memomndumj
of sale and the certificate of sale, the plaintiff sught to have got
it corrected. Until that is ‘done the plaintiff has no remedy.
Even the receipt for possession passed by the plaintiff shows that
be acquired the interest of Yashvant only. When the defendant
purchased the house in execution of his Small Cause' Court
decree, the right, title and interest of his judgment-debtors,
namely, Bhagubai and Dada, were not affected by the plaintiff’s
purchase. The fact that the application of Yashvant's. three
brothers for restoration of the house was rejected cannot affect.
the defendant, because he was not a party to that proceeding.

- The plaintiffs certificate of sale is conclusive against him:
Mookhya Huruckraj v. Ram Lall®W; Lalla Bisscssui v. Doolar -
Chand @ ; @eneral Manager of the Raj Durbunyah V. Mahamja
Kumar Ramaput Singh IR R

BATTY‘, J.:—The lower Appellate Courb has stahed the facts of
this case as follows : ~

The plaintiff in this case had obtained a decree against all the five bmthers 3
his darkhdst was against all five brothers, The proclamation of sale announced

~ that the complete interest in the house, subject to the mortgage, was to be sold,

but that, when.the bailiff made the sale ydd, he recorded that only the nghL
title and interest of Yashvant (the eldest brother) was being sold. The confir-

" mation order repeats the terms of the sale ydd ; so does the sale yid and the
" tabd (possession) ydd. The plaintiff was put in possession of the whola house.

There was a miscellaneous application by three of the brothers objecting to the
result of the sale, but this was rejected. The defendant then sold (sic) the right,
title and interest of his debtors (the mother and one brother) and took possessxon
of the house.

On these facts the lower Appellate Court held that the pla,mtlﬁ'

“was bound by the misdescription in the sale certificate, and.

reversed the decree of the Court of first instance. In effect the °

_ lower Appellate Court has held the certificate of sale the sole and
' conclusive evidence of the plaintiff’s title as auction purchaser,

(1) (1370) 14. CLW. R 435 @ (1874) 22 Cal, W, R 131. sy
‘ K6)) (1872) 10 Beng. L. R, 294, B
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' notWithstandind that it is in conflict with fhe decretal order, the i

order on the darkidst for the sale and the. proclamatlon of sale
- The plaintiff has appealed against this decision. - T
‘There is nothing in section 816. (and nothing has been poznted

out in any other part of the Code) which makes a certificate of -

. sale conclusivé as to the property sold. It is a significant fact that
the words in section 259 of the Code of 1859 (Act VIIT of  1859),
which gave a certificate of sale such effect, have been ‘omitted in

" the present Code. That section requirgd the Court to grant a .

certificate to the person who may have been declared to be the
_ purchaser, to the effect that he has purchased the right, title and
‘interest of the defendant in the property sold, and declared that
such certificate shall be taken and deemed to be a valid transfer
of such right, title and interest. The Legislature, in advised-
ly abstaining from reproducing these words, has apparently
~ deprived the certificate of sale of the effect formerly given to it,
* and has left the question of what property has passed to be

- determined by the actual sale itself or, in the words of the Privy

" .Council, by what the purchaser has “ bargained and paid for.”
The certificate is, so far as regards the parties to the suit and
those claiming through or under them, determinative-as to the
date from which the property actually sold vestsin the purchaser,
and section 317 rerders it also practically determinative, in' the

absence of fraud or the like, as to the identity of the purchaser,

Neither section gives it “operation to determine what has been
sold. Section 316 requires that a certificate shall be granted
stating the property sold. That is to say, it is the duty of the
* Court, not to determine what property is to pass by the sale, but

merely to record the already accomplished fact of a transaction

that bhas taken place and to state what has been sold. " The

- Court has no power to do more or to alter the fact of the sale’

~ which has actually taken place. Its action in granting the
. certificate is.ministerial and not Judlclal Vithal Janardan v.
Vzt/’zqﬂmv Putlajirav. @ . :
-'The sale’is a transaction, and consists, as all contracts do, of an
offer and acceptance.: The offer is made by the Court exercising

/in the place of the judgwent-debtor and on behalf of his creditor, _

¢ (1) (1882) 6 Bom, 586. -
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~ the dlsposmg power whlch the judgment-debtor had over. the

property.. This offer is advertised or published by means of: the-.

 proclamation of sale, which section 287 requires to specify the

property intended to be sold. * An advertisement of this nature

_is an-offer to such person as shall fulfil the required conditions

as to the highest bid, deposit of 25 per cent. of purchase.money
and punctual payment at the prescribed date and other preseribed
condit;ipns : and so far as concerns the identification of the
property to be offered for sale, it.is the only declaration which is
authorized or required. The provisions of sections 287, 289 and-
290 lay considerable stress on the importance of due publicity:
being given to this notice of the intention as to -what is to be
sold, and the Code recognizes no other intimation on the subjéct.
- Tt is urged that the lildv ydd, said in this case to have been
prepared by the bailiff, was a document required by rules

~ framed under section 287 of the Code. But such rules are at
. ‘most’ directory for the guidance of the Courts in exercise of

their duties, and could not either supersede the provisions of the
Code or impose duties of enquiry upon, or otherwise aﬁect the
rights or responsibilities of the outside public. * : S
The case of Gowree Kumul v. Surut Chunder,® relied on by the
lower Appellate Court, was one relating to a sale held in 1859
and apparently subject to the Code of that year. - Its effect, more-

* over, is to declare that a purchaser, receiving a_certificate going

beyond the order for sale, cannot . avail himself of anythxng ‘in

~ the certificate beyond the order. The case of Prem Chand Pal

V. Purnima Dasi,® also cited by the lower Appellate -Court,
appears to have turned upon the construction of section 54 of a

‘Bengal Act (XT of 1859), except so far as it held section- 816 of
- the Code conclusive as to the date from which the title vested. -
‘For the respondents, the case of Mookkya Huruckraj v. Ram. Lall,®). ]
. which appears to have been decided under the Codeof 1859, and
- which dealt only. with the misconstruction of the certificate

based on inferences from irrelevant documents, was relied on.’
The case of Lalla Bissessur v. Doolar Chand,® also relied on by
the respondent, appears to be another decision under. the Code of ;

W (1874) 22 Cal, W. R, 408. (3) (1870) 14 Cal. W. R. 4?5
(2) (1888) 15 Cal. 546, - = . (&) (1874) 22 Cal. W. R, 181,
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1859 and therefore ruled that the Court, according $o. its sale i

certificate, had expressly sold the mghts and interest of. the
Judgment ~-debtor alone. _
- Again, it is urged for the respondent thiab even - supposmg the ,
“actual sale was, by the order of the Court directing it and
~according to the proclamation, a sale extending to the interest of
- all the five brothers, yet the Court conﬁrmed only the sale of
Yashvant’s interest. - A reference, however, to sections 312 and

- 814 shows that it is the actual sale which the Court confirms,
- and not any transaction which by inadvertence,- fraud or
* collusion may have been deseribed in any reference to the sale
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~made in a document subsequent thereto. For section 312 :

“requires that. if no application be made under section 311, or if
any such be made and disallowed, the Court s%all pass an order
_confirming the sale as between the parties to the suit and the

purchaser. A subsequent purchaser of the interest of one of

the parties is therefore bound by the sale confirmed, and, if the -
~ sale of that interest has been confirmed, cannot avail himself of

any misstatement in’a subsequent document which purports to
‘vary the transaction confirmed. The real question in such case, .
* under the present Code of Civil Procedure, seems therefore to be
what was the sale, 4. e,, what was bargained and paid for, and that
must depend not on erroneous statements of what was offered
for sale, but on what was actually offered for sale and bid for.
" What was offered for sale was determined by the order of the
" Court and the proclamation, and if the order has been earried out
and the property sold accordingly, that sale and nothing else must
“be taken to have been confirmed, whatever words of desecription.
referring to the transaction may have been inserted in the order-
confirming it or in the certificate stating it. There is no allega-
* tion that there is evidence, nor is there any finding, in  this case -
* that -the property offered and bid for was anything but"the
. property ordered to be sold and proclaimed for sale; and I
‘therefore think that the property sold to the plaintiff was the’
interest mentioned in the Court’s order and. proclamation, and
that the sale of that property became absolute -by the order
. which confirmed the sale. The result will be that the decree of
the lower Appellate Court must be reversed and that of the Court |
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of first instance. must be 1estored w1t11 costs on the defendant.
throutrhout. v : i

'S'I‘ARLING, J.:+—In this éase, under a:‘mbrtgage.fdateci ;28éh -

- July, 1901, one Yashvant and his mother Bhagu mottgaged. the -

house in suit, which belonged to the family of which they were’
members, consisting.of Yashvant, his mother and four brothers.
Plaintiff’s father sued the whole family and got a decree against -
them for the sale of the whole house. Plaintiff applied for

execution of the decree against all the defendants in that suit,
which was granted, and a proclamation was issued for the sale -
of the whole property against all the defendants. The plaintiff -
purchased the property. Although the order for sale and the
proclamation were in respect of the whole house, yet the Zildy
yid prepaved by the bailiff mentioned the name of Yashvant"
only, and in the order for the confirmation of the sale and the
certificate of sale, although the whole property was described,
yet at the end thereof appezued the words « right, title and,
interest of Yashvant therein,” On the strength of this, three -
of the brothers applied that the plaintiff might mot be put in-

. possession of their shares, but the application was refused and

the plaintiff was put in possession of the house, which he locked

~‘up. - Subsequently the defendant brought a suit against the °

mother and one of the sons other than the three rlas{; ment;oned
and obtained a money decree against them, on which he attached
and sold their right, title and interest in the said house, which

he purchased himself, In execution he was put in sole posses-

sion, the plaintiff’s lock being ta,ken off. On thls the plamtlﬁ‘ 7
brought this suit.

The sole question in this appeal is the mterest Whlch thevi
plaintiff took in the house by his purchase thereof under the
mortgage decree. - There is no doubb that the decree gave_ him
the - right to have the whole house sold; the proclamatlonv
announced to the world that the Court was about to sell the whole .
house, and what the.Court offered for sale the plaintiff purchased.

* That the Court though‘o it had sold the whole house -is evident

. from the fact that it disallowed the application of the three

brothers to prevent possession being given to the plaintiff. ~ The -
question to be considered is whether the insertion of the words"
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~ “right, title and interest.of Yas‘mant%m the confirmation -

of sale and the sale certificate mecessarily limits the ‘interest
actually purchased to that possessed by Yashvant in his own
- right. It seems to me that there was gross carelessness, at the

least, in the bailiff who made out the %il4v y4d, and in the clerk’

or clerks who prepared for the signature of the J udge the order
- confirming the sale and the certificate of sale, in not following the
~ terms of the proclaniation of sale; and I might suggest that it
~ would be well if the Judge himself, when signing such important’
documents as these, were to take the “trouble to see ‘that the-
~ property described in the documents he signs corresponds with
that proclaimed for sale. On the Original Side T have never

- signed a confirmation of sale without seeing that the description

of the property therein corresponded with that actually put up
for sale,

Can, then, the words “ right, title and interest of Yashvant ”
~be held to include the whole of the property ?  Following the
_principles of the rulings in the Privy Council, I am of opinion that
they can. Those words convey nothing in themselves : surround-

' ing eircumstances must be looked at to see what their extent is. -

" In the present case the mortgage was by Yashvant and Bhagu

- only, the former being the eldest member of the family, yet the -

Court held that they had the right and were entitled to bind

the whole family. Of course it was Yashvant’s act, as the eldest -
male member of the family, which bound them. Further, looking

to the fact that the Court evidently intended to sell the interest =
of the whole family and the plaintiff to purchase the same, I am

of opinion that what was described under the terms “ right, title
and interest of Yashvant” was what the Court had already
determined had been validly mortgaged by his act, and con-

sequently what the plaintiff purchased and that to which he was
entitled under the certificate of sale is the whole house and -
nothing else. Under these circumstances, the defendant’ pur- -
ch'wed ‘nothing by the sale under his decree, as the defendant’

" in this suit had nothing left in them to sell.

The appeal must therefore be allowed, the decree of the lower i
" Appellate Court reversed and that of the Subordinate Judge'

~ restored Wlth costs
' ' Decree reversed; '
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