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.Before Szri H. JEnlcms,‘I’ WC.1LE., OZzef Justice, and M. J'ustwe Batt i

s
~

1002, DHON DIRAM BIN LAXMON (ORIGINAL DEFENDANT), APPELL ANT, v, TABA

s
X
December 22, mSAVADAN AND OTHERS (ORIGINAL PLAINTIFFS), RESPO\IDENTS

L'zmztatmn—Suzt 38 mstztuted when  plaint presented— Plaint presented
| insufficiently stamped— Deficien=y subsequently paid—Limitation Act (XV
of 12977) section f—Civil Procedure Code (Aet XIV of 1882), sections
48 and 54— Account — Barred item—1Interest not allowed on batred ;tem of
’acccmnt. :

‘,"

Vhere apla.mt was presented on the 14th Septembex, 1900, thh an in-
.sufficient stamp, but the deficient stamp duty was paid on the 18th ‘*eptember,
10007, . ]

Heldy that, for the pmpose of limitation, the suit was ms’cltuted on the day
on Whiclr the plaint was presented, viz, the 14th September, 1900, and. not - on
the day on which the deficient stamp duty was paid, viz, the 18th Septembel,
1900, e - *
*« In ah account, interest cannot be allowed on 1tems that ave barred. by lmnt- -
ation, TInterest is bub an accessory, and when the puncxpal is barred the
accessory falls along with it. i

FIRST appeal from the dOGISIOn of Réo Bahddur Lallubhal
If Parekh, Tirst Class Subordinate Judge of Poona. S

" The plcunmﬁ'b sued to recover from the defendant *moneyf',
due on an account, and the lower Court passed a decred in theu"

" favour for Rs. 5,778-2-0 with mterest and proportxonate costs. .

) #The defendant appealed and objected to the Judge’s ﬁndmo- asw
to certain items in the account. To one item of Rs. 700, dated,;'
“the 14th September, 1897, which the lower Court had allowed.
affamst the defendant, he. ob_]ected (¢nter alia) that it was barredi.
by limitation, contending that the suit had not been filed untllf»
the 18th September, 1900, : B
It appeared that the plaintiffs presented the plamt on the 14thy
September, 1900, on an insufficient stamp and were ordered to pay -
 the deficient stamp duty, which they did on the 18th. Septembel o

- 1800. ‘'Ihe defendant contended that the suit was not institated ..
until that day and that consequently the item of Rs. 700 was

# Appeal No, 10 of 1603,
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gbarred The defendant also obJected that the lower Court hadv

‘ allowed mterest on-items that were barred. “,.k” L

: Brzmson (Wxth Sitaram$, Z’atkai )for the appellant (defendant) '——'
The suit was not legally instituted until the, proper stamp duty' ‘
* was paid, viz., on the 18th September, 1900: section 28 of the Court .
 Fees Act (VII of 1870) ; Balkaran Raiv. Gobind Nath®; Jamtz_f.‘

Prasad v, Bachu Siugh® ; Durga Singh v. Bisheshar Dayal® ;
Ven/catmmay ya v. Krisknayya.® Interest on barred items cannot
be given.
 Raikes - (w1th Skwwram V. Bhandarkar) for respondents
- (plaintiffs) :——The suit was instituted on the 14th September,
11900, when the plaint was presented. Neither the Limitation Act”
" nor the Civil Procedure Code declares that a plaint cannot be
presented unless fully stamped. The Court cannot reject a pla,mt
unless the plaintiff fails to pay the deficiency of stamp duty

* yithin the time fixed by the Court: see section 54 of the Civil

~ Procedure Code (Act XIV of 1882); Bai 4nope v. Mulckand®

- Moti Sahu v. Chhatri Das® 5 Hure Mokun v. Navmuddin® ; AsSan -

* v. Pathumma® ; Surendra Kumar v. Kunja .Be/zary‘g) Janalcdkmy

" Sukul v.Janki Koer.!» No point was taken in the lower Court.
-as to interest on time-barred items. The defendant should hav_e_i

[y

asked fora rev1ew of Judoment "
’ - &

Jnvxms, CJ. (after deahnor with the obJechons to certain
items in the account, continued) :—To this item of Rs. 700 the
further objection is urged that it is barred, as the suit must be

* deemed to have been instituted on the 18th Septernber, 1900."

. The’ plamtlﬁ' on the other hand contends that the suit®was

“instituted on the 14th September, 1900, and that consequently:
the plea of limitation dces not apply. This contest arises from’

- ‘the fact, that the plaint when presented on the 14th of Septembéi'
was written upon paper insufficiently stamped and the requisite
stamp was "not_.' supplied until the 18th September, 1900.  The

P

() (1890) 12 All, 129, ©® (1892) 19 Cal. 750.
(@) (1593) 15 AlL, 65. ' (1) (1892) 20 Cal. 41,
(3) (1898) 2¢ AlL 218, ©) (1899) 22 Mad. 494
4 (1897) 20 Mad, 819, 9 (1900) 27 Cal, 814, .

-

~ 6)(1885) 9 Bom, 355, - (10) (1900) 28 Cal, 427
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question therefore arises, Whether the suxt was 1nstltuted when".' ‘
the plaint was first presented or when the furbher requlsxte‘ '
stamp was supplied. :

Section 4 of the Limitation Act provxdes that every sult
mstltuted after the period of limitation prescribed - therefor -
should be dismissed, and in the explanation to the section it is

 said that the suit is instituted in ordinary cases when the plaint

is presented to the proper officer. This explanation is in subs
stantial accord with section 48 of the -Civil Procedure Code,: -
which provides that every suit shall be instituted by presenting
o plaint to the Court or such officer as it appoints in this behalf, -
In this case the. relief sought was properly valued. - The con-
sequence of the insufficient stamping is indicated in section 53
of the Civil Procedure Code, which provides that the plaint shall

~be rejected if the relief sought is properly valued but the plaint

is written upon paper insufficiently stamped, and the plaintiff on -
being required by the Court to supply the requisite stamp paper
within the time fixed by the Court fails to do so. Therefore the -
power of rejection does nobt arise merely because the plaint is
written upon paper insufficiently stamped; there must. be the
additional circumstance of a failure on the part of the plaintiff

to supply the requisite stamp paper within the period fixed.

Admittedly no such failure has occurred in this case ; the requisite

§ ~stamp paper was supplied within the time fixed by the Court..

Therefore it cannot be said thab there has in this case been 8
legal reJeetlon of the plaint.

But then it is said that there has been no such presentatxon of
the plaint as is necessary for the due institution of the suit. But

~neither the Limitation Act nor the Civil Procedure Code ordains’

or implies  that in the absence of a sufficient stamp there can be
no presentation: on.the contrary the very power to reject
bestowed by section 54 of the Code implies that the plaint has

- been presented within the meaning of section 48 of the Civil

Procedure Code and section 4 of the Limitation Act. This view

. is no doubt opposed to that entertained in ‘the Allahabad High
Court (see Balkaran Raiv. Go&znd Natﬁ Tmam(‘) Jatnts Prasad '

(D (1890) 12 A1, 129
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v. .Bzwlm Singh®); and Durga Singh v, Bzekesﬁar Dayal @), but it

is in accord with the decisions of the (alcutta High Court (Mote
Saku v, Chhatri Das® and Huri- Molwn v. Naimuddin?) and is
supported by the cogent reasoning of Mr. Justice Subramania
Ayyar in dssan v. Pathumma.® In this Court the point is

uncovered by authority and in the circumstances we hold that on

a true reading of the Limitation Act the suit was instituted for
the purposes of limitation on the 14th September; nor is this
conclusion disturbed by anything contained in the Court Fees
Act: see sections 6 and 88.

~ Next it is objected that interest has been allowed on tlme- V

barred debts. This seems to be the fact and we think the objecs
tion-is well founded. The interest is claimed not by virtue of
an independent contract for its payment, but under Act XXX1I
of 1839 which provides that upon all debts or sums certain

“payable at a certain time or otherwise, the Court before which

such debts or sums may be recovered may, if it shall .think

proper, allow interest to the creditor.  But this does not authorize

‘the'allowance of interest where the debt on which it is claimed

is irrecoverable. Interest in cases like the present is but-an -

accessory, and when the principal is barred the accessory fally
along with it: Hollis v. Palmer.® Therefore so much of the
claim must be disallowed as is made up of interest on principal
sums now time-batred. As the parties cannot agree, this amount
“must be determined in execution, and then must be deducted.
The decree must be varied accordmcrly The costs of appeal
W111 be in proportlon

4Decree varied,

.- (1) (1893) 15 AlL 65. (4) (1892) 20 Cal, 41,
© (1898) 24 All, 218, ®) (1899) 22 Mad. 494,

) (1892) 19 Cal, 780,  (® (1836) 2 Bing. N, C. 718,
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