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stances,” and it'is‘impossible to separate these few lines from
the preceding paragraphs of the affidavit and the-letter 'of the
17th March, 1902, since which time Mr, Gell'does mot suggest
that he has given any fresh and independent consideration to
the matter. Under these circumstances, I consider this ‘case is

on all fours.with that of Wood v. Widnes Corpomtzon,ﬂ) and the :

appeal musb be dlsmlssed with costs. . o 7
‘ ‘ ¢ ‘ Apﬁeal desmwsed

Attorneys for the petltloner—respondent——Mesm. Smetkam 3
Bg/me and, Noble. 7 : Co Ty
Attorney for the Comrmssmner of Pohce—-Mr. L' F Nwlmlson

M

Ty (1898) 1 Q. B; 467.
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quoré My, Justice Chandavarkar and My, Justice Aston-
NATHA KUPAJI AND OTHERS (ORIGINAL PLAINTIFFS); APPELLANTS, -0

MAGANCHAND MOTIJI axp OTHERS (ORIGINAL DEFENDANTS), :
RESPONDENTS.* pa

Fraudulent conveyance—Tmm'fér of Property Act (IV of 1882), sectwn 53‘”
. Transfer-to one creditor—Ghood futths -

o Liopeias™

"One Byramjl Kuver;i died in June,l 1896, 1ﬁdébtéa to"sevéra'lw‘b‘réditt;ré :

- Immediately after his death his sons mortgaged his property to Moti Gela]h :
.. one of his creditors:: On the 11tk August, 1897, another ereditor,- Jaitha

Kupaji, obtained letters of administration to the estate of the deceascd,vand ‘a8
such administrator, sold the property to the som of the mortgagee, thé latter
baving died. Subsequently the plaintiffs obtained a money decree against the
estato and sued to establish their right to attach the property, alleging that the ‘
sale was void under section 53 of the Tra.nsfer of Property Act (IV of 1882)
The lower ‘Appellate Court held that the purchase was for value and that there
was no evidence of fraud; and it dismissed the suit. On second appeal;

Held, (affirming the decree) that the sale was valid, ~ The fact that. it  wasa
gale of the whole of the ‘property of the deceased to one. of his creditors made
np difference; The only question was whether the transaction was i good

* Second Appeal No, 389 of 1902.
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_faith avd for proper consideration. - The test of good faith in such cases is

" whether the transfer is a mere cloak for retaining a benefit to the grantor. - .

On thefindings of the lower Court it appeared that in this case 1t was intended
" that the grantee should have the property and keep it.

- SECOND appeal from the decision of H, L. Hervey, Distiict

J udge of Surat, reversing the decree of R4o Sdheb 3. B, Hom, »

Subordinate Judge at Surat.

The plaintiffs brought this suit to estabhsh their right to -

attach'and sell certain property in execution of a decree obtained |

by them on Z8th September, 1899, against the estate of Byramji
Kuverjl, deceased, and his brother Manekji. )

- Defendants 1 and 2 claimed that the property was thelrs,
-alleging that they had bought it on the 16th September, 1898,
- from the third defendant, who was the administrator of the
estate of the deceased Byramji Kuverji, and the question raised
in the suit was whether this sale was good against the plaintiff
and other creditors of Byramji, having regard to the provisions
of section 53 of the Transfer of Property Act (IV of 1882),

The plaintiff and one Moti Gelaji (father of defendants 1

-~

"~ and 2) and one Jaitha Kupaji were creditors of the- deceased

Byramji Kuverji and his brother Manekji Kuverji. Byramji
died on the 24th June, 1896, intestate. On the 7thAugust,
1896, Byramji’s three sons and his. brother Manekji mortgaged
" the property in question with possession to Moti Gelaji (father

" of defendants 1 and 2) for Rs. 8,999, which sum was made up

of Rs. 2,142-8-0 then due and a further advance of Rs. 1,856-8- 0
made by the mortgagee at the time of the mortgage. Of the
latter sum Rs, 1,000 was paid to Jaitha Kupaji and Rs. 856 to
_ the plaintiffs, all of whom as above stated were creditors of the
deceased Byramji and his brother Manekji.

At the date of this mortgage no letters of ' administration had
been taken out to the estate of Byramji. '

On the 11th August, 1897, Jaitha Kupaji (defendant 3)1

apphed as one of the creditors for letters of administration and

they were issued to him on the.5th July, 1838. Subsequently D
Moti Gelaji died, leaving two sons (defendants 1 and 2), of wbom'

one (defendant 2) was a minor. A question as to the validity

of the mortgage afterwards arose between the administrator .
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1903 (defendant 3) and defendant 1 WK1ch was referred to arbltratlon
: Num ‘on the 31st July, 1898, .- .* .
Magax: On the 1st August, 1898, the plamtlﬁ's as. cred1tors of the
- cmaND. . deceased gave notice to the administrator (defendant 8) not to
o alienate the property. -

On the 5th August, 1898, an award was made in the arbitra-
tion, which recognised'the mortgage made to Moti Gelaji. This
was filed in Court and a decree in terms thereof was passed on

: the 30th August, 1898. The first defendant thereupon applied
" under section 257A of the Civil Procedure Code (Act XIV of
1882) and obtained the sanction of the Court for the satisfaction
of the decree by the'sale of the mortgaged property; and on the.
16th September, 1898, the administrator (defendant 3) sold the
said property to the first defendant for Rs. 4,999. This sum
was made up of the mortgage debt, interest and charges and 7
~ Bs, 300 paid in cash.

On the 28th September, 1899, the plamtlﬁ's obtamed a money .
decree against the estate of Byramji Kuverji and his brother
Manekji Kuverji, and in the following November attached the
-said property in execution. The first - defendant thereupon
applied to the Court to raise the attachment. This application
was granted ‘and the plaintiffs were referred to a recrular
sult ;

The plaintiffs accordmgly in 1900 filed this suit to estabhsh ’
“their right to attach and sell the said property in execution,”
alleging that the sale thereof by the third defendant to the
first defendant was fra.udulent and colluswe and Wlthout consi-
deration.

The Subordinste J udge held that the sale was fraudulent and -
collusive, and he therefore set aside the sale and decreed the
plaintiffs’ claim. ‘ o

On appeal the District Judge found that ¢ defendant 1 was
a bond fide purchaser for value of the property which plaintiffs

- seek to attach and that he is not shown to have acted in fraud
of the creditors of Byramiji’s estate.” He therefore reversed

~ the decree passed by the Subordmate Judge and dlsmlssed t.he
plaintiffs’ suit.

The plamtxﬁ's appealed to the High Court. .
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M. B. Uﬁaubal and A, K Mehta for the appellants (plam- 1908,

- tiffs) —They referred to sections 269 and’ 282 of° the Succession = Narma

Act X of 1860) ‘and Doe W oodhead v. Fallow o : Maos

MicAN-
thubﬁm Nanabhai for the respondents (defendante) o

CHANDAVARKAR J. —-Thls was a suif’ brought by the appel-
'lants (plaintiffs) against the three respondents (defendants) “to
establish their rlﬂht to attach and sell certain lands in execution
of a decree obtained by them on the 28th of Septembéf, 1899,
against the estate of one Byramji KuverJl, deceased, and against
his brother Manekji Kuverji. - :

. Defendants 1 and 2 contested the claim on the ground
(mter aliz) that they had purchased the property on the 16th of
September, 1898, from defendant 8, who had obtained. letters
of administration to the estate of the deceased Byramji. De-
fendant 3 admitted the sale to defendants 1 and 2, and pleaded
that as the cause of action against him was different from that
against defendants 1 and 2, he had been improperly made a
party to the suit.

The. Subordinate. Judge who tried the suib decreed the
plamtlﬁ's cla,lm but in appeal the District Judge of Surat has
rejected if, '

It is necessary to state ab the outset certain facts, Whlch are
either admitted or undisputed, as on them turn the questions of .
law which arise in the case. Byramji- Kuverji and Manekji-
Kuverji were brothers, The plaintiffs, defendant 1’s father and -
defenlant 3 were their creditors. Byramji Kuverji died on the
24th of June, 1896, leaving him surviving his widow Meherbai
and three sons, Pestonji, Framji and Hormasji, and his brother
Manekji Kuverji. On the 7th of August, 1896, Byramji Kuverji's -
three sons and Manekji Kuverji mortgaged the property in
dispute .to defendant 1’s father for Rs. 3,999, Out of this -
sum Rs, 2,142-8-0 formed the debt due to the latter from
Byramji Kuverji and Manekji Kuverji, and the remaining
Rs. 1,856 were paid in cash by the mortgagee. Out of this sum
of Rs. 1,856, Rs. 1,000 were paid to defendant 3 and Rs. 856 to

" the plaintiffs, both of these being creditors of the two brothers.

-

() (1822) 2 Cr, & Jer, 481.



526

1903,

NMHA'

Wucm

CHAND- -

'THE INDIAN LAW REPORTS. - [V'OL XXVIL
At the tlme of %ins mortgage no letters of admmlsbra.tmn had
been taken -out to the. estate of the deceased. The mortgage
was, therefore, invalid,* But on the 1lth of August, 1897, -

- defendant 3, as one of thecreditors of the deceased, applied for *
 fetters of administration and obtained. them on the 5th of July,

1898. On the 3lst of July, 1898, defendant 1 and defendant 8

Are’ferxged to private arbitration the question as to the validity of

the mortgage obtained by the former. On the 1st of August,

1898, the plaintiffs, as creditors of the deceased, gave notice to
~ defendant 3 not to alienate the property. On the 5th of August,

1898, the private arbitration resulted in an award recognising
the mortgage in favour of defendant I’s father. On the.23rd
of August defendant 1 filed the award in Court and obtained
a decree in terms thereof on the 30th of August, 1898,
Defendant 1 applied for and obtained sanction from the Court’
to settle the decrec under section 257A of the Code of Civil

" Procedure. Accordingly, on the 16th September, 1898, defend-

ant 8, as administrator of the property, sold it to defendant 1
for Rs.'4, 999 This amount of the consideration for the sale was
made up as follows: Rs. 8,999, which was the con31derat1on
of the mortgage ; Rs. 500 interest on Rs, 8,999; Rs. 70 for the

stamp and registration fees of the sale-deed; Rs 94 due on a

samadaskat dated the 27th of April, 1896 ; and Rs. 300 paid in
cash. Tt is this sale by defendant 8 to defendant 1 which the
appellants seek to set aside as a fraudulent and collusive transac-
tion. . The District Judge has found that it is neither fraudulenb
nor collusive, but his finding is impeached before us malnly on

~ the ground that he has not considered the question, material to "

the case on the pleadings, whether, though there was no collusxen_

or fraud " there was an intent on the part of defendants 1 and 27

to defeat or _delay creditors.

Mt. Chaubal, in arguing this second appeal has taken hxs
stand on the first clause of section 53 of the Transfer of Property -
Act. The proviso to that section, however, lays down that
nothing in the preceding part of it shall impair the rights of a
transferee in good faith and for consideration. Here the District
judge has found that there was proper and sufficient consider-

~ ation for the sale, and the »ques‘tion is whether his finding that )
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there was neither- fraud or collusmn necessarlly 1mpl1es that 1t
~was a bond fide transfer. -It was said t}mt defendant 8 had sold -
~ the whole of the property to one of the cred1tors {¢.t., defendant 1)
for an existing debt and a -cash advance, and that®that was a
badge of fraud because the deed of sale was nothing less than a
i)referenc’e of this particular creditor ; but in 4lton v. Harrison®

it was held that it makes no difference in regard to the
Statute of Elizabeth whether the deed sought to be set aside as -

'void deals with the whole or a part.of the grantor’s property ;
and that view was followed in Ez parte Games® In the
former of those cases the assignment was for an existing debt
and in the latter, as in the present, it was for an existing debt
and a cash advance. The only question in such cases is whether
.the transaction is bond fide, i. ¢., whether it is protected by good
faith, The test of good faith whlch ‘'has been applied in Enjlish
" decisions on similar cases arising under Statute 13 E th e.b, from

- which section 58 of the Transfer of Property Act is substantxally '

“borrowed, is whether the transfer is, to use the words of.
Sir G, M. Giffard, L.J.,in Alfon v. HarrisonV *‘ a mere cloak for

retaining o benefit to the grantor.” See also Bz parte Games,’

- Inre Bamford.® And it must be taken on the District Judge’s,
findings here that the deed was not a mere cloak, but that it was

" intended thereby that the grantee should have the property N

and keep it.

But Mr, Chaubal bas presented several arguments W1th 8

view.to show that the finding as to consideration is not sound in

law, In the first place, he contends that as the mortgage to

deféndant 1 by the sons and brother of the deceased Byramji

Kuverji was invalid, having been made at a time when no letters |

of administration to the deceased’s estate had been taken out,
it could not form a proper consideration for the sale, «The

. mortgage was undoubtedly invalid; but the fact stands, apart -

from the mortgage, that Rs. 2,142-8.0 were due from the
- mortgagors, that Rs. 2,142-8-0 were due from the deceased
Byramji to respOndent 1, that Rs. 1,856 were received by the

mortgagors in cash ab the date of the mortgarre and paid to

two of the deceased’s cred1tors, of whom the ‘appella,nt was

(1) (1869) L, B 4 Chy GZ at p. 626. {2) (1879) 12 Ch, D. 314.
B 10323 ’ : . ’
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- sctmsxde, d,gfendanb T Would
© Narma hava bqen relerﬂrated to thé podition of’a. cwdztor of .the: deceased s
Macis.. cstate to the amount ab léast of Rs. 2,142-8:0 ; and, the remaining -

- ouam, amourit of -Bs. 1,856 havjng been paid by him for the benefit: of

. the deceased’s estates and having gone into the pockets ‘of the

* deceased’s ereditors, it was quite within the power of defendant 35
. 08¢ administrator of the- deceased’s estate, to recognise’ it asa f
debt due from that estate to defendant 1. The Subordma’oef
Judge in this case doubted whether after the mortgafre defendant
.1 could have fallen back on his original right as a, credltor buﬁf
“as the 1 mortgage was not one by any person legally representmg
the deceased’s estate, that.defendant could as against it claim still-
as 1ts creditor, if the estate could repudmte the mortgage:~: It
Was noh contended before us that as to this amount of -Rs, 1 856 :
there‘«-could be no privity between defendant 1 and the . esiate‘
,so as to make the latter liable for it 3 nor- eould sueh contentxon
avall the plaintiffs, seeing that, as found by the District J udge,
they had been assenting parties to the transaction; . The mere.

- fact; then, that the mortgage was invalid, is not sufficient in: Taw’
* to. depnve ‘the sale of the con31deratxon WhICh in subsbance ,
ex1sted A s e
Secondly, Mr. Chaubal attacked the consulelatlon for the sale "‘
on _the -ground that part of the debt. due to defendant 1.was:
. barred. by limitation at the date of the sale. The amount of'
~this: part is only Rs: 878, and even assuming that it was barred :
;it cannot be held on that account that there was no consideration
for the sale and that the deed is void in fofo. . If the purchaser .
" under. such circumstances proves that the greater part of the-
_“consideration has been satisfied, the fact that & small parb of it
i3 still legally due is not sufficient to vitiate the sale for Want
_ of-consideration. The argument that part of the consideration’

“was-barred at the date of the sale restson the allegation- that

’there is no evidence to show that Rs., 72 were paid by Bargorp z

.88 Bymm;jls agent. Bub neither in the Court of first instance+
nor.in the District Court was any point raised questioning B
Bar;orps agency ; at any rate the District Judges judgmexits
“does mnot .show that it was raised,’ and his finding ‘as” to -
Rs.2 142-8- O wh1ch admltted]y mcluded Rs 801 mmus Bs. 72

‘ ‘k .1T9“3:3 _oone. Had the mort(rage bee
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pmd as mteresb by Ba,r_]oryé, must b ‘accepted, a8 oné amountmgl
to a ﬁndmcr that Rs 801 were not Harred at the date of the -

- Natma .

sale.
- But it Was urged that, supposmo‘ the mam conmdgratmn forv'

the sale was not the mortgage but the amoun’g of the debt due to

defendant 1 from thé decsased’s estate, according to section 282

of thé Indlan Succession Act he as one of the credltors had‘:
-no rlght of priority over others, and that it. was the duty: of '

defendant 8 to divide the assets of the deceased equally and
ratea.bly among all the creditors, instead of selling the deceased’ .
. propetty to defendant 1 and thereby in effect giving him pr1or1ty
which' He could not have legally claimed, - That, however raises”
a Questlon which does not arise in the present case, The
plmntlﬁ's sue.here to set aside the sale to defendant 1 as fraudulent
and collusive and withoust. cons1demtlon If the sale 1s ,,not
tamted on any of the grounds alleged, their action must fail,
Under section 269 of the Indian Succession Act defendanﬁ 3
could gell the property ashe thought fit. It may be—as to
whlch We express no opinion-—thatthe plaintiffs have a right. of
actlon against defendant 3. and defendant 1 on the ground t’hat
there ha.s ‘hot been a proper administration of the estatd” ofa
. Byramji ; but they must bring a suit for administration claxmmo-
~propet. relief on behalf of all creditors: Burjorjé v. Dhundai®)
The present suit is brought by the plaintiffs in their own interests®
- o try the ‘validity of the deed of sale to defendant 1, and as the
degd - is protected by good faith and consideration, the suit must
fail, If any authority were required for that, 4Jton v. Harmson,(z)
already referred to, supports 1(3 We must confirm the decree
~ with costs, :

Decree conﬁrmedf-"

(D (1891)16 Bom, 1. -~ @ (1869) L. R: 4 Ch, 622

51891
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