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quore Mr Justice Batty and M. J'ustwe Aston.

JOITARAM RAMKRISHNA (ORIGINAL  PLAINTIFF), APPELLANT, R
RAMKRISHNA NANDLAL AND. ANOTHER (ORIGINAL DEFENDANTS)
- _ RESPONDENTS.* .
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1902, -
September 12. "

: Hmolu Law—-Gm—Donor not in possession—Donee not placed in possesszon——-' .
Giftof  an undivided share—Stranger to the gift disputing its validity—. -

“Adwerse possession— Limitation—Migjoinder of parties —-Plamnﬁ’s dzsm etum
i « ’ as to addmon of parties—Practice— Procedure. g -

The pla,mtlff’s father and uncles were members of a Jomt Hmdu famﬂy, but
-in 1870 they separated and partitioned the family property with the exception
0f certam land, which was kept joink and was applied to the maintenance of
- their mother during hev lifetime. It remained in the possession of the plam-
) tlﬁ‘ 8 fa.(;her, who was thé eldest of the family. The mother died in 1877, but -
the 1an<1 still remained joint and continued in the possession-of the plaintiff’s
fa.ther -On 15th November, 1877; the plaintifi's uncles M. and J. by a regis-
* tered deed gave to their nephew, the plaintiff, their undivided shares in this
land They were not, as already stated, in possession;and they.did not deliver
.~ possession of their- shares to the plaintiff or to any one on- his behalf. The
pla.mtxﬁ"s father (their co-sharer) wids in possession and he continued in posses-
“sion after the. gift wasmade. The plaintiff, was at " thatTtime, and until 1892, a

-minor and lived thh his father as a member of a joint family., - On the Ist

January, 1887, his father mortgaged the wholé of the land to the scoond )

;defendaut who at omce entered into possession. Subsequently the land subject
"' 'to this mortgage was sold in execution of a deoree against the plaintiff's

~.father and was purchased by one Kirpashankar Ranchhor. " In 1892 the plain- .
* - 1iff attained his majority and on the 2nd January, 1899, he filed this suit against -

- his father (defendant 1) and his father’s mortgagee (defendant 2) to recover the
* land which had been given to him on the 15th November, 1877. Kirpashankar
-~ Wwas not made a party to this suit. The lower Court: 1e]ecbéd the plaintiff’ s claim
“ 7 on the ground that the gift fo the plaintiff by M. and J. of their undlvxded
"+ shares of land not in their possession, and of which the plamtﬂf was not put
into possession, was invalid. They also held that Klrpaﬁhankar should- have -
~ beena party and that the plaintiff’s claim was barred by limitation inasmuch
" agthe mortrragee had held adverse possession since 1lsb J. a.nuary, 1887, i-e., MoTO
* - than twelve years, On appeal to the High Court, -. -

" -Held; (reversing the decree of the lower Court) that— Coe T
(1) The gift to the plaintiff in 1877 was valid. " The donors, in 1e11nqmsh- :

“ing their claim to their undivided' shares, had done all that was practically
B necessary, and by the _registered deed of gift. had done all tha,t they could da,

o Second Appea.l No. 563 of 1901,
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: © 1902, and the possesswn of the father was praotlcally the ouly mode in: wh1ch t}re :

T JorzARAM plmntxﬁ' who was then an-infant, could -accept or exercise possession. The

~ % - - donors never objected and made no attempt to revoke their gift. No division .

RAMKRISH“‘ Was necessary, as the whole of the land was in the possessxon of the plamtlﬁ‘s
father, \

(2) The fact that the shares were IlndIVIded did " not render the g1ft mvahd
This was not a gift by members of an undivided family to an’ outsider asm
Vrandavandas v. Yamunabai.l). It was a gift by persons who “were not
members of an- undivided family (the plaintiff's- uncles having prevrously
soparated from his father) to the plaintiff, a member of another coparcendry.
. No consent was necessary to vahdate the ahenatlon, nor was thera any one who

© . did or could object. : >

" (8) The plaintiff’s claim was: not barred by 11m1ta.t10n The property dld
- not pass to the mortgaaee until lst Jannary, 1887, and this sult mstltuted on
3rd Ja.nuaay, 1899 allowance bemg made f01 the vacahon, was therefore m

. t1me. . S . ; . RN
+ (4) The auctlon purohaser Wwas not a necessa,ry party.’ “The plalntlff Waa no{;
_bound to sue every possrble claimant to the land. Tf be chooses to leave’ the -
question that might arise between-him ‘and the auotxon purchaser to future
_settlement, he did 1t at h1s own 1lsk He was dominus litis, 0~ -

QECOND appeal from the dec1s1on of" S L. Batchelor D1str1et

J udcre of Ahmeda,bad confirming the decree passed by Réo Saheb

-~ *Atmaram Jamnadas Kaji, bubordlnate Judge of Umreth, . ‘ S
Suit to recover possession of- land, :
" The land i in suit orrgmally belonged to one Nandla] Who had
four ¢ sons, viz,, Ramkrishna, Jethalal Mayaram and Chhawanlai

- The eldest son Ramkrishna had one son, Joitaram (the plamtrﬂ)

- On the 2nd ‘June, 1870, the property left by Nandlal on hlSﬁ
“death was divided by his said four soms, except therla,n_i’i in-
'dispute and some other prbperty which was kept joint and was -

applied to" the ma.lntenance of their mother during her lifetime,

_ but -1t was swreed thab *after her death it should be divided -

~ equally among them, and her funeral expenses were tobe de--
frayed by them in equa.l shares. Ramkrlshna the eldest brother,

. remained in possessmn of this undivided property. T -
The mother died in 1877, The said property was not d1v1ded
after her death By a deed of gift dated. the 15th November, .

. 1877, Mayaram and Jethalal made over their shares of the un-
d1v1ded prOperty to thelr nephew J mtamm (the plaintiff), the son

(1) (1875) 12 Bom. H, C. 279
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of Ramkrlshna, (defendant 1. At the date of gift Ramkmshna. 77
(defendant 1) was still in possession and enjoyment. of the said

~“property,-and he continued in such .possession subsequently to
- the said.gift. Joitaram, his son (the plaintiff), was then a minor

“and was’ hvmcr th ‘his father as a member of a Jomt Hmdu ‘

—famlly B
=~ On the lst January, 1887 Ramkrlshna (defendant 1) mort-

gaged the land in- dispute to the second defendant, who . at once .

: entered into posséssion and enjoyment thereof.

Subsequentlv in execution of a decree aoramst Ramkmshna, :

(defendant 1) the said land was sold subject to' the sald mortaade
a.nd was purchased by one Kirpashankar Ranchhor. ™ :
The present suit, which was filed within twelve years from st
i J anuary, 1887, (the date of the mortgage) was brought by the
plamtiﬁ Joitaram, who .attained his majority in ‘1892, against
- his” father Romkrishna (defendant 1) and his (Ramkrishna’s)
- mortgagee. (defendant 2) to recover the property given to him as
'_'k above stated on _the 15th November, 1877 by hleuneles Mayaram
and Jethalals. :
As the Curts were closed for the Chrlstmas v&catlon the smt
' Wes not filed until the 2nd January, 1899, . '
Defendant 1 admitted plaintiff’s claim. - e ‘
Defendant 2" (the mortgagee) eontended that the glft rehed
‘ upon by plalntlﬂ' was invalid, as neither’ the plalntnf nor . his-
- grantors ever had possession of the land. - The land was in posses-
- sionand enJoyment of Ramkrishna (defendant 1), who mortgaged -
it to him for valuable consideration. He further submitted that
_the’ auctwn—purchaeer K1rpashankar Ra,nehhor was a necessary
.;-party to-the suib. .
'+ 'The Subordinate Judge held that the mft to plam’mﬂ was not
""1vahd that the donors were not in possessmn of the- property
o given; that Ramkrishna (defendant 1) was competent to mortgage
. thelandjthat the suit was time-barred ; that the auction-purchaser .

was a necessary party, and the suit was therefore bad for mis< -

]omder. “In his judgment he said: =~ R TN

“j fot of the propelty of whwh the donors themselves ‘were not in possession
~and the possession of which was not and could not. be given %o the.donee is
_invalid. - Gift of an undivided share x§ also invalid, the plaintiff being not a

member of the famlly... o The plaintif’s and defendant 1 are 4 son and » father

S RER—ge R
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1902, They admlttedly live together the defendant 1 bemg manager of the farmlv '..... K
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~ sary, the plaintift should now be allowed to make the. aueglon-f
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The defendant 1 pays the land assessment and enjoys it atleast since 1883.. Thus,”

-apart from the question of invalidity or otherwise of the gift; plamﬁﬂ"s claim iy

clearly time Jbarred. He silently allowed the mortgavees to believe that his”
father was absolute owner %o deal with, and on the faith of such a belief the -
mortgagee was induced to advanee. money, which he could not be ‘deprived of

- -by the collusion of the father and son ...... The purchaser is, of course, a proper

and necessary party. ~ See I Le R 16 Bom. 608

.On appeal thls decree was confirmed by the Dlstnct J udge ‘
The plaintiff preferred a second appeal to the ngh Courb

L. A. S/zah for the appellant (plamtlﬁ) °——Tne lower Courts :

" have erred in holding ‘that the suit is bad for non-301nder wof .+
- parties. - The auction-purchaser is nob a necessary party as he.

is not in posaessmn and by this suit the. plamtlﬁ‘ seeks- to
recover his property from thé mortgagee in posse%smn If neces-‘

purchaser a party. - o : . -
The lower Courts were onng in holdmcr tha,t the gltt was :

' mvahd The donors did all they could under the clrcumstauees :

to convey their share by the -dced of glft to the plamtlﬂ' _
‘Delivery of possession is not essential to the validity of the glfb

As the gift was to a member of the’family to which the other -

.coparceners did not object, it was not invalid. The gift of an’
und1v1ded share would be invalid only if it were made- to 8 ‘~»y
stranger without the consent of the other coparceners.. Agam, -

"i the mortgagee (defendant No., 2) must be deemed to have notice: :i
- of the registered deed of gift, and he cannot object to the va,hdlty

of the gift: - The objection could only be raised, if at all, by the- -
donors and not by a third party. See Balmakund v, Blmgwan. '
das ® 5 Lakshimoni Dass v. Nittyananda Day *; Kalidas Multick,

"‘v. Kcm/zaya Lal Pumht ®; Mayne’s Hindu La.w Gth Ed1t10n
‘section o77 v asudev V. J\/amy(m @5 7r analawmdas 4 a,mumz-

‘baz (5)

: ?\ Pl T '~'"‘“'7’

T'As regerds the - questmn of l1m1tat1on the suit is. w1th1n \

,‘ twelve years from'the date of the mortgage "to. defendent 2.-

eﬂThe possessmn of Ramknshna (defendanb l) Was m 1o Way

n) (1894) 16 A8 LT @ (1884) 11 Cal. 121.,
1 (1892) 20 Cal. 464, = - @ (1882)7Bom 131. 5
(5) (1875) 12 Bom. H, C, 229, .- - - 3



adverse to Plamtlﬂ' Who was l1v1nor W1th his. fabher Ramkrlshna

(defendanb 1), and who was admltbedly a mmor up to 1892. /

@ K. Parekﬁ for respondent (defendanb 2) —The auctlon-‘
purchaser is & necessary party, being mterested in the property, ,

the subject-matter of the litigation,
" The lower Appellate Court has found thab Ramkmshna
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"‘(defendant 1) has been in adverse possession of the land for more’

than twelve “years. This being a finding of fmct, it must ‘be

‘accepted as ﬁnal in second appeal.

The gift is not valid, as there was no delivery of possessmn,

“which is necessary to constitute a valid gift. There is no evidence
of the :delivery of the deed of gift to the plaintiff. It is also
‘inivalid as being the gift of an undivided share: by a coparcener.
No steps seem to have been taken -by the donors to comp]ete:
"thegxft R - _ ,_.-_ :

BAT'm J. —-—In this case the plamtlﬁ' seeks to recover possession -

;of & certain portion of-land which originally formed part of the
.'Jomt ancestral property of his father (the defendant No, 1) and
his father’s brothers. - In 1870 plaintiff’s father and the brothers

of plamhﬁ"s father separated in interest, but the field of which
~the land in suit forms part was prov1s1on£lly assigned for the

_maintenance of their mother, and therefore was not at the time

: partitibned. Subsequently, after the death of the mother, the
- plaintiff’s uncles executed, as to their unpartitioned share in that

field, & document in favour of the plaintiff, then an infant,
purporting to be a deed of gift. The document is Exhibit 17.

"It is dated 16th November, 1877, and was duly registered.

According to its’ provisions the plaintiff’s nother was to be the™

\ Guardlan of the plaintiff for the purposes of that property. It_lb -

‘nob ‘alleged that the plaintifi’s uncles ever themselves enjoyed
personally possession of the land in question, or delivered

possession thereof to the ‘plaintiff orto any -one on his behalf, -

_The plalntlff’s father who was in possession remained in

. possession, paid the assessment and apparently had undlsturbed_
‘management. . In 1885 the plamtlff’s father executed a mortgage,
~which mcluded the property in suit. This mortgage was without -

possessmn
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On lst January, 1887, the mortrrage of 1885 was. redeemed by |
moneys ebtained from defendant No, 2, advanced on a mortgacre
w1th possession of the same land.

The plamtlff attained majority in 1892 and mstltuted the ,‘
present suit on 2nd January, 1899, making his father g party

~ thereto as well as defendant 2, the mortgagee before mentmned

It appears that a third person not joined in this suit-had

' bought the right, title and interest of the defendant No. 1 in‘the

property in question at an auctlon-sale, and the lower Courts
held that‘. thls auction-purchaser was a necesmry party to the
suit, . o )
The main dlounds of ‘the defence were, however that the :
g1ft was invalid both because it was unaccompanied - with -

: possesswn and because it purported to be the gift of an undivided

share, and that more than twelve years of adverse possession -
. barred the ‘plaintift’s claim to disturb the mortgage i in which 1t
was suggested he had acquiesced. - ' T '

The leading cases on the question whether delivery of possessxon .

7 _is' necessary to the validity of a gift by & Hindu donor appear

to be the Privy Council cases Kalidas Mullick v. Kankaya Lal.-
Pyndit® (followed in Ugmclztmd v. Madapa @) and Nawad
Ibrakim Ali Khan v. Ummatul Zohra® 'The first-mentioned of '
these corrected the error in Kachu Byaji v. Kachola Vithoba® -
that delivery of possession was indispensable to the validity of a
sale under Hindu law. Their Lordships pointed out that the -
error appears to have arisen from a misconception®as to what had -
been decided in Harjiwan dnandrvam v. Naran Haribhai,® the<
real point in which was that the alleged donor had reserved his-

 jus disponendi, had sdenied the fact of the gxft and had

continuously recewed the rent for the subject-matter. ’l‘hese,»

last-mentioned circumstances were emphasised as d1ﬁ"erent1at1ng‘

that case from  one in which the donor had done all she could -
to complete the gift, was a party to the suit and admitted the -

~gift to be complete © . Their Lordships also pomted out,” as

contmbutnm to the elror, the m1slead1ng nature of the head-note

(1) (1884) 11 Cal 121 8iCo L R, 11 : (4) (1873} 10 Bom H C 491 o
‘ L A.218.

© (1885) 9 Bom, 824, ‘ O UsN4Bom L C.3L .-

T T (2 (1896) 19 Al 267 s,¢. Lo Bo 241, A, 1, (6) (1884) 11 Cal, ab p, 132
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1n Gwdhm' Parjamm v. Da}z Dulabhram y as to what was the
_ essentxa,l ground of decision in that case. The judgment in-

Kahdas Mullich: v. Kanhay Lal® further distinguishes’ betWeen
cases of contracts on the face of them purporting to be for per-

formance in future, as in the cases of Rajak Saheb Perhlad Sein

81

1902.
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'v. Baboo Budkoo Singh ® and Rani Bhobosoondri v. Issurchunder

Dwtt @ on the one hund, and cases where under- the terms of
a glft the donor is entitled to possession on the other, and with
reference to the last-mentioned cases observed that there is no
~reason why a gift or ‘contract of sale, if it is not of a nature

- which makes the giving effect to it contrary fo public policy,

shou‘ld not oper: ate to give the donee or purchaser a mght to obtain

possesswn

- The contentlon havmg been raised that the completlon of a
glft by possession was required on the analogy of the. feudal

“yule” ag%to investiture and livery of ' seizin, their Lordships

preferred the analogy found in cases relating to voluntary -

contracts or transfers, where if the donor has done all that he

cotild do to perfect his contemplated gift, he cannot be compelled - '
“to do more. With this may be compared the ruhngs in -

Standwg v. Bowring @ and cognate cases.

~ As'to the content:on that the deed of giff was utterly’ mvahd ,

because the donor was out. of possession and 1o possession

was ever given to the donee, it was observed thap_t the dispute

- was not between the donee and the donor, or & person claiming
- under ker” (I L. R. 11 Cal. 132), Thus the effect of the
~ decision in Kalidas Mullick’s case is to tecognize that, as between
a donee and a stranger, a gift may be valid though at the time
“the donor may have been out of possession and though the donee

* may never have obtained possession, provided that the donor had_ )

done all the donor could to complete the gift.

" The othet Privy “Council case of Nawab Ibr alu,m v.. Unemitul "

~ Zolra © seems to establish the converse, viz,, that when the
. alleged donor has noﬁ done all he couId to complete the gxft but_

1) (1870) 7 Bom. H, C. 4 L@ (1869) 12M 1, A 27 5atp 306
® (188 11 Cals 121 me. L R 1L~ -8 (1872) 11 Ben, L. R, 36,
L A28 ) . ®) (1886) 31 Ch D.282.

: (e> (1896) 19 ML 26T,

’
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has made a. reservatlon of the j Jus dzsponemh, the alleced mft ds

_ uhsustainable, The essential to the validity of & gift seems to

be, therefore, that the donor should have done all he eould to

. complete the gift.

- Tt may be noted that the case of Vasudeo B]mt Ve Namyan :
Daji Damle® was decided two years before that of - Kalidas
Mullzck,@) and so far-as 1t is: 1ncons1stent therew1th 1s overruled 4

E thereby

“'The ‘case’ of Ugarcﬁand v. Madapa,(?’) declded shortly after _
Kalidas Mullick's case, applied its principles to a kerarnama,
where the person who executed it was not in possession, and
declared the Full Bench deClSIOII in Baz Sumj v .Dalpatmm g

Dayashanker® overruled. "

The Allahabad High Court, in Man Bimm v. Naumd/zzﬁ)'
followed in Balmakund v. Bhagwandas,® seems to have held that .

‘the validity of the gift was dependent on, or at least est@blishea E

by, the delivery of the deed of gift. - But the first ‘of these was

~decided before Kalidas Mullick’s case, and the second does not
© refer to it. In Man Bhari v. Nawnidki, the fact that the donor |
* had. relinquished the subject of the gift, so far as he could; was. -

apparently regarded as the most important circumstance in - the "
case. - The case Lakshimons Dasi v. Nittyananda. Day® was one -

" in which the alleged donor had executed a duly registered’ deed

of gift, but four years after sold a portion for consideration and -
later another portion. The Calcutta ngh Courb in that case,_'»

o _,c1tmg the decision in Dharmodas Das v Nistarni Dasi® as correctf )

/in cases to which section 123 of the Transfer of Property Act-’
, ’apphes, appears to have held that acceptance on the part of the "

donee was essential to the validity of a - gift. The Judgment, m‘;rﬁ-
Lakskimons Dast’s case makes, however, bub the most cursory
reference to Kalidas Mullick’s case, which, it may be -noted, -

nowhere refers to acceptance by the donee as essential. ’ But asr","
“in Lakslmmom .Dasas case the alleged donor had never glven;

o) (1882) ¥ Bom, 151, " @ (]880)6 Bom, 880.°",
(@ (1884) 11’ Cal. 121 s.c. L. L ) (1881) 4 AlL 40, - - :
L A28 . - - (8). (1894) 16 All. 185. * L
(@ (1885) 9 Bom 324, - ‘ () (1892) 20 Cal. 469, - .. - =
o L ® (1887 14Cal 446, TR
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"_‘ipossessmn and the alleged” donee had never made any objection
\l'to the subsequent vendor’s possession, it is possible toregard that :
Teasé a8 not inconsistent with the principle in Newad Iorakim Ah‘_

Ehan v. Unamatul Zokra,® and s regarding the alleged gift as -

-,mcomplete on the ground that though a document was executed,

“the ‘alleged donor never intended to give effect to it and did not ‘k \

.":do,,a;l he might in order to give effect to if, and that the ‘alleged
-donee having apparently acquiesced in his subsequent dealings
- with the property, it was fully understood that the mere execution

_of the document was not all that the donor would have done. if -

_he had wanted to perfect his gift. In Meheraliv. Tajudin @ the
“decision of the Privy Council in Kalidas Mullick v. Kantya Lal®
“was referred to, but deemed inapplicable to a case governed

‘Aby “Mshomedan law and this Court’s ruling in Mokinudin v.

“Manchershah™ was therefore followed, though in -the same year
x‘the Privy Council case, Makomed Buksh Khan v. Hosseini Bibi,®
applied the principle of Kalidas Mullick’s ease to Mahomedan law.

" The. . following cases may be noted as instances in which

“the ruling in Kalidas Mullick has been followed: Lallubhai
Vi Keso® ; Shankar v. Visaji® ; Romchandra v. Mhasu® ;

“and in one of them, Lallubhai v. Keso, reglsbratmn wasregarded as

“capable of supplying want of possession. In Rajaram.v. Ganesh®
‘ib- seems to have been regarded as & matter so far beyond

: ,dlspute asto dispense with the need for citing- authorltles, that -

“where a donor takes all the steps in his power to give: etfect. to
it, a gift is complete and he cannot revoke if, * And in- Mayne s
Hindu Law® it is stated that when the resistance o the donor’s

“attempts to give full effect to the donation arises from a third -

person, the fact that possession has not been given is no answer
“to 4 suit. by the donee. against the of)structmg party. And

- though it is further stated by Mayne % that there must bea .
transfer of the apparent evidences of ownership from the donor -.

;to the donee it i is also stated to be sufﬁment if the chanoe of

(1) (1896) 19 AlL 267 " -(8) (1886) P.J. - 33,
+ (2 (1888) 13 Bom. 156 T () (1884) P. T. p. 83,
© @) (1884) 11 Cal. 121 s.c. L. R . . (8 (1888) P. J. p. 14.
A1 T0A. 218, PR ©(9) (1898) 23 Bom, 131.. ‘
- (® (1882) 6 Bom. 650, o " {0) 6th Edn,, p. 485, sec. 877, -

L, ® (1888) LR.15LA, 81,50 15 Cal, 684, (1) Hindu Law, v 485»#6% 378,

89
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possessmn is such as the ‘nature of the case admits of, and as

_ instances are cited the delivery to the donee of the deed of gift,

the possession of the donor in trust for a donee 1ncapable of :
taking possession as being a minor, &e. e -

~ In the present case the donors never appear to ha,ve assumed ‘
actual personal possession after the death of their’ mother for

whose benefit the land had been kept joint, and the Jower.
Appellate Court appears to have held that : actual -possession
remained throughout with . the father.of the plaintiff. There

" was, therefore, no apparent reservation of any kind on.the part

of the donors. - In relinquishing their own claims they did all
that was practically necessary and by their registered deed of gift-

a1l that they could. It is objected that the mother of the donee
~was mentioned in that document as his guardian, but it is hardly

to be conceived that the father of the donee could be regarded -

" a8 setting up a possession adverse to his infant son or that the

donors in assenting to his continuance in possession understood‘
it to be adverse either to themselves or to the child;” The
possession of the father having manifestly originated in a mutual
understanding, which recognized the title of the owners, could -
not without some overt act become adverse to them or to their
disposing power : Dadoba v. «Krishna ® ; and the possession of -
the father was practicaily the only mode in which the infant son
could accept or exercise possession. The donors never objected
and made no attempt to revoke their gift. No division was’
necessary, as the entirety of the land m questlon was Wlth the
plaintiff’s father, /

It has been suggested by the lower Appellate Court that the'

gift was invalid as being the gift of an undivided share, and

Vrandavandas Romdas v. Yamunabai @ was cited as authority.
But that was a case of alienation by a member of an undivided
family to an outsider, whereas in.the present case the gift is by

“persons who were not members of an undivided family (the

uncles of the plaintiff having previously separated from ‘his
father) to the plaintiff, a- member of ‘another coparcenary. No'
consent was necessary to validate the alienation, nor was there

@ Qs 7B 8k -~ ) (187512 Bt H, C.228, -
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¢ any one who " did or could objeet, The parties belnfr Hmdu;

. the question that arose in Sheikh Mubummad Mumtaz Ahmad v.
- Zubaida ‘Jan @ cannot arise here, On these orxounds the mft
appears ummpeachable

- Then it seems to have been held that the plamhff is estopped

- from denying his father’s title, because he allowed the mortgagee
~ in 1887 to believe that his father “was the sole owner and_to

41

" 1902,
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RAMKRISHNA,

- advance money in that belief. Now, as the plaintiff admlttedlyv. ,

- only attained his majority in 1892, he was but alad of; thirteen
in 1887 and- cannot be reasonably regarded as having stood by

. and looked on in such manner as to estop him from questioning
" the transaction now. The property' never passed from the

possession of the father as on behalf of his son till the date of

" Exhibit 18—1st January, 1887. And this suit, instituted on
8rd January, 1899, allowance being made for the Christmas

‘holidays, was therefore within time. The suit therefore does not
_“appear to be time-barred. It is true that it seems somewhat
- of a hardship that defendant having advanced money to the father
should be deprived by the son on the point of acquiring a
statutory title. ‘But the son has not been shown to have" been
- to blame and is not liable to lose his title for his. father’s acts,

" What other liabilities there may arise out . of -the transaction it ,

" is not necessary to discuss here. The flaintiff’s pleader states

that he has nothing to urge against an equitable order ‘that the
.son should recover subject to- payment -of. the proportionate-

- amount of the loan by which he and his father have benefited. -
~ As to the'last point, viz., that the auction-purchaser was. a
- .necessary party, it scems sufficient to observe that the plaintiff

must be left to exercise his own discretion as to joinder of a -
" “defendant whose title is not necessarily involved in that of any

‘other party to the suit. The plaintiff is dominus litis: Rajaram

Bhagwat v. Jibai,® If he chooses to leave the question that/'
“may arise between himself and the auction-purchaser to future
settlement, he does so at his own risk.- He is not bound to sue °

- every possible adverse claimant in this suit, if none of the

" parties claim through the auction-purchaser, and for the purposes

’ of this suit it is not necessary to establish title against him,

{1)°(1889) 11, R 10 L. A, 205, - () (1884) 9 Bom, 151, 155,
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Much has been said as to the eﬁ"ect of Exhibits b1; 52 and 53 ‘
in -this case, as judgments not inter partes. and " therefore -

ﬁhadmissible. This, under recent decisions, seems hardly to be
~ & sustainable contention. -But the judgments in question seem
- to add little to what appears from the record in this case, except -
. that they contain a finding of fact that the mortgagee (defendant

2) in this case had actual notice of the deed of gift. -Itis

,unnecessary to have recourse. to. this, however, even -for this'

purpose, for-the defendant No. 2 does nob appear to have raised:

_ the contention that he was a purchaser without notice, nor- does. -

it appear that such a contention, if defendant 2 had seb it up;:
could have prevailed. The defendant 2 preferred to impugn

" the plaintiff’s-title on the ground of an alleged defect, which if -

estabhshed would at most have shown that the donors were. -
entitled, and though it is contended that in such case their ‘title

‘_Wou]d have been time-barred, it would have been difficult:to

conceive how the possession of ‘defendant 1 could. have been .

- adverse to them at a date earlier than that at which it could.

- have become adverse to the plaintiff. 8o far as they could. they.
_completed the gift, the terms of which they embodied- in the
‘registered deed, and they have never attempted any reservation

or revocation in ‘their own favour, and a stmno'er cannot '

challenge its Vahdlty ag hgainst the donee.

The decree of the lower Appellate Court must be reversed
the appellant appears, however, to be entitled only to -the sharej

" of his uncles-in the entife field, and the decree must;, therefme,i

be limited to oné awa.rdmcr him one-fourth share of the field to:

- be ascertained in execittion. - Possession to be given to plamt:ff .
on his paying into Court within six months from this date one::

fourth of the amount dueon Exhibis 18. The defendant 1 to

-bear his own costs and defendant 2 to pay plamtlﬁ’s costs and1
. bear his own thmuwhout ' ’ ‘

\ - . =

Decrvée reversed. i
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