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! ‘, Before Mr Jmtwe Batty and Mr. J’ustwe Starlmg

GELL APPELLANT, 9. TAJA NOORA (omemAL PE’I’ITIONFR),
REBPONDENT* S -

N TR AT oo

l}iéehse—?L’icenée'of‘public conveyances—-l’owerqf‘ C’aan’sSioher‘af Police
. to grant licenses—Discretion to refuse  license—Bombay Act VI of 1863;
section 6—Specific- Relief Act (I of 1877), section 45—Practice.

- Section 6 of Bombay Act VI of 1863 empowers the Commissioner of
Police in Bombay to grant licenses for public conveyances and provides that. he
“may in-his diseretion refuse to grant any such license for any conveyance
which he may consider to.be insufficiently found or otherwise unfit for the
conveyanco of the. public.” TUnder this section the Commissioner is bound $o
- exercise his discretion in each case, This diseretion is not an absolute one, but
one which is to be exercised after he has made himself acquainted with the
¢onveyance to- be licensed and -has considered whether it, as an individaal
carriage, is fit for the conveyance of the public. - : :

-- 'Where it appeared that the Commissioner of Police had approve& of a certain
‘pattern. of victoria es a public conveyance -in Bombay and refused to license
vietorias which did not conform to that pattern,

Zeld, that his refusal on that mound was illegal, and under section 45 of the
Specific Relief Act (I of 1877) he was ordered to issne the Jicenses asked for.

Per Russell, J—~Under rule 577 of the High Court Rules all’applications
under section 45-of the Specific Relief Act (I of 1877 ) should be made by motlon
and not by petition. :

APPEAL from an order datea the 22nd September, 1902 made
by Russell, J., ordermg the Acting Commissioner of Pohce;
. Bombay (the appellant), to grant forthwith to the petitioner
(respondent) licenses for ten victorias under the provxsmns of
Bonibay Act VI of 1863.

The respondent (pebltzoner) Taja Noora was an owner of pubhc '

or hack wvictorias and earned his hvmrr by plying the same for
hire in Bombay

The appellant was the Actmg Comnmbloner of. Pohce in
Bombay

. On’ the 18th September, 1899, the Commxssxoner; of Pohce‘A

(Mr. Kennedy) 1ssued the fo]lowmg notice : ' R
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Superintendents of Police and Public Conveyance Inspectors are:dirocted to
inform the ownors of hack victorias and rekhlus in their Tespective divisions
that the annual inspection of public conveyanees will commence on Tuesﬂay the

_10th day of October, 1899, and will conclude on the 15th January, 1900.

The backs and sides of victorias inside must be lined with good lining 1eathe1
and the cushions covered with the same material.

The hood must be lined with superior dark blue or dark green broadeloth,

" ‘the earriage properly painted and varnished and. supplied with good harness

“also with it, bringing with him two suits of khaki and breeches.

_the foIIowmg letter to the Acting Police Commissioner :_

and lamps. Horses for use in public conveyances should be 14—2 hands and
upwards.

All the owners of hack victorias should he informed that no vxctonas will be

- passed unless the bodies of them ave painted yellow.

All new victorias must be of the pattern victoria to be seen ab the head
Police office, and no victoria of size or shape other than of the pattern victoria
will be passed aftel the 10th October, 1899. This victoria is to seat three’
passengers only.

All new rekhlas must have the cn‘mance at the back w1th an iron step belot.

Fach owner of public conveyances must'on bringing up the conveyanm for
inspection produce an application for a license setting forth that he is the real
owner and that neither the conveyance nor horse nor harnes is mortgaged. - )

"On = conveyance coming up for inspection, the licensed driver mnst come np

(Signed) .- Km’mby,’ f B
) Bombag/, 13th & ptember 1899, : Commissioner of Police. .
One of the Inspectors of the Bombay Police swore that he
personally - communicated the effect of these orders to the
petitioner Taja Noora, who resided in his district, and that to his’
personal knowledge Taja Noora attended at the head Police
office and inspected the new pattern victoria kept there for. -
the purpose. . : :
In February, 1902, the petitioner was s desirous of obtalnmo'
licenses under Bombay Act VI of 1863 for ten new victorias

“which he had recently built. On the 25tk February, 1902, he

requested to be informed ‘when and where be should produce the
victorias for inspection by the Acting Police Commissioner.

The latter subsequently called at the petltloners stables and"
inspected the victorias, '

On the 10th March, 1902, the Sohmtorq of the pehtloner Wrote

S1R,—We are instructed by Taja Noora that the Acting Deputy Commlsswner
called at his stable and inspected- the victorias referred to in our lettey to. you ‘of

hd
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“the 25th ultimo, ler our client has not yet been supplied with the hcenses o py
the - victorias.- Under the circumstances we have to request you to dircct- the
: licenses in question to be.issued fo our client without further delay. B

Please let us know on what day our client should attend yom office o receive
: the hcenses. ;

-

(Slgned) CRAWFORD, BBOWN & Co

: To this Ietter the Actmg Police Commissioner replied on the
" 17th March, 1902 as follows: o

GENTLEMEN,——Wlth reference to your lettel.i of the 25th February last and

the 10th instant to my address, I have the honour to inform you that T havek
“myself seen your client Tajs Noora and have given him to understaﬁd that he

cannot have the licenses he apphes for., My reasons for refusmg to graut these
- licenses are as follows.

2. Three years sgo Mr. Kennedy informed all owners of public victorias
that after a.certain date no victoria not built according to a certain pattern
would be passed for hire, and in order that there should be no misunderstanding
on the point he had o specimen conveyanbe kept at the head Police office for
their guidance.

3. Your client Taja Noora was one of the owners so warned, and notwith-
standing that the date so fixed expired two years ago, he has chosen to build a

number of new victorias of the very type condemned by Mr. Kennedy. These -

are tho conveyances I this morning saw. As he has taken upon himself to
ignore what every other conveyance owner has submitted to, he has no, one but
himself to thank if he suffers any loss by the rejection of his conveya.nces -1
ha.ve, &c.

(Signed) H G. GELL, o
Acting Commissioner of Pohce. :

"On the 18th Maxch, 1902 the petitioner’s Sohcltors w1ote

‘the following letter to Mr. Gell, the Acting Commlssmner of

Pohce
SIB,—-_We are informed by Taja Noora that he attended youl office yesterda.y

-at 10 a.M., and produced for inspection by you his ten victorias, when you.

‘juformed him that you declined o give him licenses to ply the same.
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We are instructed to state that our client has incurred considerable expense

~over the victorias, and he will suffer great loss if he is not permitted to ply the
victorias which, we are instructed, are in good condition and fit to be wused by
,the ‘passengers, and are of the same kind as many other public conveyances which
ply for hire in Bombay, - & :

Wo are further instructed to request you to state in what™ way you conszdez
the victorias * to be insufficiently found or otherwise unfit for the conveyance
of the public ” within the meaning 6f seetion 6 of tho ?ublicConveya.ilqes Act:
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"(Botabay Act VI of 1868), so that our client way know what alterations he is
required to make so as to entitle bim to obtain the necessary hcenses to enahle
the victorias to be plied for hire. ‘
An early answer will oblige.

(Slgﬂed) CRAWFORD, Browy & 'Co.-

To this letter the Actma Commlssmner 1ephed as follows '
' Bombay, 1841 Mmh 1902, B

- GENTLEMEN,—In continuation of my office No. Z= “871 A of the 17th instant, I

have the honour to inform youthat if your client Ta3a Noora will call at this
office he will be told in what way I consider his conveyances fail to come up to

the proper standard —I have, &c.

(Signed) H. @. GErr,
Acting Commissioner of Police.

" The licenses were refused. The petitioner, thereupon; presented
'a petition to the High Court under section 45.of ‘the Specific
Relief Act (I of 1877), praying for an ovder directing the Police
Commissioner to grant. licenses for the said ten victorias, ~In
his petition he denied that he had ever seen any pattern

victoria. After referring to section 6 of Bombay Aet Vl of -
1? 63 he smd ‘

7.‘ Itrappears, however, from the said Acting Police Commissioner’s- letter of
the 17th March, 1902, that he vefused to grant the said licenses to me, not
because he considered the said ten victorias to be insufficiently found or - other-
wise unfit for tha coaveyance of the publie, or me to be unfit to be entrusted -
with the same (on which grounds alone, as I submit, the Police Commissioner
was empowered to refuse to grant the said licenses), but’ because the” sald ‘
victorias did not conform to the pattern referred to in the said letter. - =<1

8. Isay that my said ten victorias are substantially built, well equipped and:
in every way sufficiently found and fit for the conveyance of the public, and T
say further that licenses have this year been granted by the said Aeting Police
Commissioner in respect of a large number of hack victorias of the same pattern

“as that of my said ten victorias.

-9, T submit that the said Acting Police Commissioner had no power to’ refuse
to grant to me the said licenses upon the grounds stated in his said Ietter or -
otherwise, and that his réfusal aforesaid was and is illegal. T

.10. + T do not know of and have been unabla to ascertain the exxs*ence of -any
rule authorlsmg the Police Commissioner to prescribe a pattern to bo conformed:
to by all 6woers’of eonveyances intended to be pliéd for hire in Bombay, and I
will, if necessary, contend that any rule purpmtmg to nge such authonty is
wltra vires and of no effect, - :
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<14s T had’ Shoztly before the complotion of my said ten’ v1ctor1as purchased
good and eostly horses to work in the same,: But owing to the. refusal of the said
‘Acting Police Commissioner to grant me the said leonses the said victorias and
~ Torses aro unused, and I havo been evor since such refusal aforesaid and now; am
incurring considerablo loss in vespect of the same, inasmuch as T have to house
and keep the same without chrning anything thereby, and my property and my
personal right to earn a living by plying tife said thomas for hire have heen
aud aro being seuously injured., :

. The Acting Commissioner of Police (the appella,nt) 1n hlS‘

- affidavit stated as follows (paragraphs 3«8)

3 That_ it has always been the object of »successwe ‘Gommlssibners of Police
in Bombay to improvo'the dlass of public conveyaixoes in BQIﬁb&y in the interests
af the publie, and in furtherance of that object such changes have from' time to-
time been introduced in the style of publie conveya.nces as have appeared to bo
esirable. Co

4. Aslato as about 1832, so far as I remember, the publie hack oonveyance
ased. in Bombay was a buggy seating two passengers and the driver, buf
numerous cowplaints from' the public were made as to this style of public
convoyance which was objestionable on various grownds and conmsequently an
endcavour was made to introduce Hansom cabs and a style of conveyance called a
victoria., The vietorias were introduced, so far as I remember, between 1882
and 1884 and were thon built to carry three passengers. In complance with the
wishes.of the public, the pattern of public victoria was in 1893 altered so as to

* ezrry four. passengers. This pattern of vietoria for four passengers continued in
uge_ for some time, but in 1899 it became apparent that the class of horses
obtainable and available for use-and used in snch public conveyances was not fik
to pull such a heavy type of victoria and it became necessary in the opinion of
Mr. Hartley Kennedy, the then Commissioner of Police, in -the interests of the
publio to reduce the carrying capacify of public vietorias to three passengors ‘and
to take stops that conveyances lighter in woight should be introduced, and it is

“this direction as to the style of new public conveyance which would be. licensed

which the said Txja Noora has admittedly neglected to pay attention to.

5. "When the alteration was so decided upon in 1899, Mr. Hartloy Kennedy
considered that.it would be easier and more beneficial for public conveyance’

owners to copy a pattern victoria than to follow specifications on paper.and,
therefore, a sample victoria was placed for inspection by such owners-at the
head Police office. "The public conveyance owners without exception, and’
including Taja Noors, the applicant, inspected the sample vietoria and intimated:
that they weré quite ready to follow the directions givon and made no - objection
1o the styls of vickoria decided upon for future buﬂdmg and licensing, which-
. they agreed was - smta.ble for the oclass of horses msed in’ Bombay pubhc
conveyances.’ : e : :
6 Wlth 8 View. to obvxatmo loss fo the o owners ‘of - public. conveyanccs
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1903, Mr Kennedy directed that, though no new conveyances thereafter built: of the
"7 0ld pattern should be licensed, owners of public conveyances would be prrmitted
: ~ to bring up to be licensed any victorias of the old pattern as had already been
- TA2A NooRA.  built before the date of the issue of the new directions, provided that such .
conveyances of old pattern were oﬁered a8 substltutes for pubhc conveyances
condemned as unfit for further use. -
¥, Until recently Taja Noora brm!ght up no new vmtonas of the old pattern
to be passed for licenses and he admits in his petition that the victorias, which
he now seeks o have licensed and which, I say, are of the obsolete pattern
tondemned by Mr. Kennedy, were built by him after the directions mentioned
" n paragraphs 4 and 6 hereof wefe issued by tho Commissioner of Police. =~ -
8. Tam advised that the Commissioner of Police is justified in ret'using to
_ Ticense a style of victoria which in his opinion is undesirable and uufit as a
public conveyance in Bombay having regard to the interests and wants of the
public and the quality of the horses obtainable and available for use and used
in Bombay in public conveyances, and actuated by these considerations I have
exercised the discretion vested in me and have rofused to license. the new -
’ vmtonas of Taja Noora, as I am of opinion that under the cuoumstances they
are unfit for the conveyance of the pubhc in Bombay, vty

" The petition was heard by Russell, J., who after argument
dehvered the following judgment : ‘

RUSSELL, J.:~—On the 18th July, 1902, the applicant Ta_]a Noora,
presented a pemtlon under the Specific Relief Act (I of 1877),
and Bombay Act VI of 1863, praying that the Commissioner of

- Police, Bombay, should be ordered to grant him Jicenses under
; Bombay Act VI of 1863 for ten vxctouas of Whlch he is the ~
owner. S

" T'may. mention, at the “outset, that th1s procedure is- wrong, ,
er by rule 577 of the Bombay, High Court Rules, applications,
under section 45 of the Specific. Relief Act must, be . made by -«
motion. | In future if this procedure is not adopted, this Court
will be compelled to reject the application, Inthe present casé; .
however; I treat the petltlon as a notice of mo{uon -and "affidavit -
in support thereof. - * . - ' ; :

“Paragraphs 1, 2, 8, 4, 5,7, 8 and 9 of the petltlon set out the
matenal facts and submissions of the apphcant’s case :

1. I am and for several years past have been - earning my. living .by owmng
and plying for hire several public or hack vietorias in Bombay. . k

9, In or about the middle of 1901 I commenced to have built. ten new
vistorias with the intention®of plying the same for hire i in Bombay, and the sm\l
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vichorias were built in a,ccordance with a pattern introduced by the late Police
C’ommxssxonex ‘Mr. Vincent, and then (and now) ¢ommonly in vogue in Bombay.

The said vietorias were complete and ready for nse on the 1st March, 1902,
» and on the 2nd Maxrch, 1902, I applied to Mr. Gell, then (and now) Acting Police
ngmlssxoner, to grant to me the necessary licenses for the same under sections 2

and 6 of Bombay Act VI of 1863 (an Act for the Regulation of Public.Convey-
" ances.in the Town, Suburbs and Harbour of Bombay), and I produced the said .

ten victorias before the said Acting Police Comumissioner for his inspection and
- orders, and duly complied with all the Polics Rules relating to the grant of
licenses as aforesaid, but the said Acting Police Commxsslonel refused ‘to grant
the licenses applied for by me. .
. 4., The grounds upon which the said Acting Police Commissioner refused
to grant the said licenses to me appear from his letter of the 17th Mawh 1902
Twhich has been set out above, page 3097,
© B.. 1am advised that upon the true construction of the provisions of the said
- Bombay Act VI of 1863, under which Aet, I am advised, the Bombay Police
Commissioner grants licdnses for conveyances, the Police Commissioner has no
power to refuse to grant to me the licenses applied for except under the proviso
" to section 6 of the said Act, and that'sive as aforesaid it is incumbent upon the
. Police Commissioner to grant to me licenses for my said victorias.
‘7. It appears, however, from the sail Acting Police Commissioner’s letter of
. the 17th March, 1902, that he refused to grant the said licenses to me, not because
he considered the said ten victorias to be insufficiently found or otherwiso unfit
for the éon'veya.ﬁce‘of the publié, or me to be unfit to he entrasted with the same
(6n which grounds alone, as I submit, the Police Commissioner was.empowered

~ fo refuse to grant the maid licenses), but because the said victorias di& noh,

conform to the pattern referred to in the said letter. .
T | say that my said fen victorias are substantially built, well equlpped
and in every way sufficiently found fit for the conveyance of the public, and I
say further that licenses have this year been granted by the said Acting Polica

. Commissioner in respect of a large number of hack vietorias of the same pattern
a3 that of my said ten victorias. :
9. I submit that the said Acting Police Commissioner had no power to refuse

to grant to me the said licenses upon the grounds stated in his said letter or.

otherwise, and that his refusal aforesaid was and is illegal. _

- .The reasons why thé Commissioner of Police has refused to.
grant the licenses are thus set forth in paragraphs 8—8 of his

_affidavit of the 25th August, 1902 [above set out : see page 811],

. From t;his and the other affidavits in the case I have come’

to the conclusion that the real and: only ground on-which. the -

licenses have been refused is that the ten victorias in question”
- do not conform to the p;attern Whlch_ Mr., Hartley -Kennedy had
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made and of whlch I ﬁnd on the aﬂidawts, the apphcant had '
“due notice.

" On the 13th beptember, 1“‘99 the: notme (Exhibit'A 'ﬁo. '
‘Mr, Power’s affidavit of 10th September, 1902) was 1ssued
[Whlch is set out above : see page 308]. :

The questwn ar:nes, therefore, whether the Comm1ssxoner
of Police is justified by law in requiring all hack victorias to
comply with a “sealed pattern.’” Section 6 of the Bombay

< Act VI of 1863 prov1de5)as follows :

Licenses issued under sectmn 2 of thls Act shall ysuslly be granted on the
1st January in each year, but the Commissionor of Police or Master Attendant

- “may at any other time grant licenses, and shall always at the time of granting

every license, and at all other times when necessary, eause to be painted. and
branded upon a conspicuous pait of every such public conveyanee such number
and inseription as are required by section 2: Provided that the said Commis-

. sioner of Police or Master Attendant may in kis discretion refuse to grant any

such license for any conveyance which he may consider to be insufficiently fonnd

or otherwise unfit for the conveyanee ¢ of the public, or to any applicant whom
“he may consider from youth, bad chalactel, or for other reason unﬁt to be
“entrusted with the same. -

The first point that occurs to me is that the section refels’
to the conveyance itself only. 1t does not refer in any way " .
‘to the horse which is to draw the- conveyance. It is clear from
Mr. Gell’s affidavit that the reason why the sealed pattern -
‘was adopted was that horses to draw heavy victorias are. :
not ‘easily procurable in Bombay. Nor do I find anything in -
that section which authorizes the Commissioner of Police o
'say that he will not license any victoria unless it is_painted .

" yellow and complies with the other details in thé notice I have

above referred to. In fact, it appears to me that if T am to hold =~
that every victoria must conform to the sealed pattern I should
do away with the discretion which the Commissioner of Police
has to exércise under the Act. How a man is to exercise his
discretion as to an Object with regard to which he declines to
exercise such’ diseretion, unless the o}Uect complies with a
¢ gealed pattern,” I fail to see. = I find direct authority for
this in the case before the Court of Appeal in England of -
Wwd v, lenes Oorporatwn.(l)

(1) (1898) 1 Q D, 463;
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“The ‘head-note of that case’ runs a8 fOllOWb

- Section 36 of the Public Health Act, 1875 Wlnch empowers a local authorlty ‘

to'give notice 1equ1r1n0 the owner of a house fo  provide a sufficient ‘water-closet,
earth—closet or privy, and in cage of non-comphance empowets the local anthority
to do the necessary works and recover the éxpenses; does not empower such

:ﬂthOllty to enforece a general resolutlon that in‘all such eases within their '

Jjurisdiction a particular system shall be adopted but they are bound to exeroise
their discretion in each particular case, and congequently a nokice in accorda,nce

with the general resolution and requiring compliance with its” pwvxsloné is
invalid. = - _ . .

The Lord Chancellor, in the course of hlS Judament sald

1 ﬁnd it 1mposs1ble to look at the dates of the various resolutlons and notlces
“without ¢ coming to the conclusion that it was the intention of the 1espondents to-
enforce a pamtlculax scheme of sanitation without ‘reference to the exigencies in
any particular case, and that notice was intended o carry out tha,t view. The
notice consequently was not one authorized by the statute : ‘

In the same case A L Srmth L L, expressed ’ohe follow-
mg opinion :

N .
o N

I-agree with the Division Court that this was an attempt 1o enforce & general.
.scheme so that where there were defective closats they should be altered t6 others
of a particular kind. . When once that question of fact is arrived at, the judgment

. appealed against must stand. Thereis another ground upon which it can be .
. supported—that this notice was one that ordered the provision-of closets according -

to a particular plan tc be found ab the board room of the respondents, and

- ‘intimated that if the work was not done in accordance with that plan, then the
-authority would themselves do the: work, axd charge the appellant with the
expense. - Supposing that the appellant did not like the plan approved by the
respondents, but desired to put np water-closets of the latest type, his doing this

" would not have beena mmphance with the notice ; and on this gwund I think
the notice was bad, because it gave the appellant no option to put up, ag requlred
by the statute, suﬂiment closets. i

Applymw the reasomntr in these Judgments to the present case,
it"appears to me that, if the most perfect and up-to~date victoria
' was subniitted for a license, the Commissioner of Police, accordmg
to his present argument would be bound to decline to license 1t
because it- did not comply with his sealed pattern.

Whﬂe fully sympathlsmO' with the attempt of the Commls- .

_ sioner of Police to i improve the v1ctor1as in Bombay, which are

an eyesore, I cannot think that his action herein is Jusbzﬁed -

by the section of the Act above set out,
" p1632—3
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I accordingly grant the prayer of the petition, I Order ‘the

‘Commissioner of Police to grant licenses forthwith in respect of

the ten victorias in question. I order him to bear his own costs
and pay half the costs of the petitioner, who is to_bear half his
own costs. I make this latter order, as I am satisfied on the _
affidavits that the pebitioner’s statements that he had no notice
or knowledge of the pattern victoria are untrue.

The Acting Commissioner of Police appea.led.v

“Sco# (Advocate Greneral) for the appellant (Commissidn'ef of

- Police) :—Section’ 6 of Bombay Act VI of 1863 gives the

Commissioner absolute discretion. The Commlsswner in" hig
affidavit says that he saw the vietorias in question and after

inspection and using that discretion he refused the licenses. - This

Court will not interfere with his decision. The Judge below
was wrong in holding that the licenses were refused because the
victorias were not built according to a certain pattern. . Thereis

©nothing to show that influenced the Commissioner. He, no doubt,

-had good reasons for refusing the licenses : Wo_od v. Widnes

Corporation ®; Stat. 10.and 11 Vie., cap. 89.

Lowndes for the respondent (petltloner) :—1It is clear from the
affidavits and the letters that the licenses were refused’ because

‘the victorias were not of a certain pattern-prescribed by the‘

Commissioner’s predecessor. That is not an exercise of his own

* - discretion as required by the section, The section. does not ’

sanction an attempt to compel the use of a certain type of victorias.

‘The discretion of the Commissioner must be apphed to each
"particular case: see per Lord Halsbury in Wood v. Widnes

Corporation® ; and it must. be exercised only as to Whether the

. vehicle is “insufficiently found or otherwise unfit.”” These words -

‘do not permit any regard to be paid to the fitness of Qhe. horses "
used in the vehicles. There is no -discretion.given as to that.
It could not be said “that the question of whether a Tailway
carriage was insufficiently found or otherwise unfit” included
the question of the character of the engine that was to draw it.

| (8981 Q. B.463
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‘petitioner under section 6 of Bombay Act VI of 1863, exercised . Taza NooRa.

the discretion vested in him by that section, If he did so, then
unquestionably the Courts could not interfere : Attomey-@eneml
v. Great Western Railway Company ©; Reg.v. Collins @ ; Khando
V. Appajz ® and cases therein cited, But the ground of: refusal
should show that it wasa ground to which the power extended :
Queen v. Sykes™ ; Bz parte Smith(®  In this case the power given

is to refuse a license only when the Commiséioner considers that .
" the conveyance for which it is required is insufficiently found ox

otherwise unfit for the conveyance of the public, or that the
applicant is open to certain objections. This clearly calls for the
exercise of discretion in each particular case, and ““an exercise of
the power in the fetters of self-imposéd rules, purporting to bind
the authority in all cases, would not be within the Act’” : Maxwell

on Statutes, page 149. In Wood v. Widncs Corporation ® the ultra

vires action complained of had gone somewhat further and had
attempted to enforce by notice the adoption of a particular

system, and it was observed that had the notice merely been to
the effect that it might be convenient to the publie to know that

a particular form of construction would satisfy the requirements
‘of the Corporation, there could have been no harm in it. In
the present case there is no question raised as to the invalidity
of any such order prescribing uniformity, and the question here
depends rather on the applicability of the principle laid down by
'l‘urner, L. in Tinkler v. Wandsworth Board of Works,(” that it
is no less ultra vires to act in a particular case on such a -general
and self-imposed rule as to prescribe such a rule for uniform
compliance in all : cases, The question here, therefore, is not
whether such a rule was made, but whether it was the reason
on which the refusal of the license was based, excluding all

consideration as to the individual fitness of each conveyance in
question. .

- (). (1877) 4 Ch, D. 735 at pp. 744-745. @) (1875) 1 Q. B. D. 52,
* @ (1876)2 Q. B. D, 30. © (1878) 3 Q. B. D. 874,
@ (15%) 2 Bom, 370 at p. 373, © (1898) 1 Q. B. 463
(") (1858) 2 DeG & J, 261,



318
1903

¢~ GErn

) - kg .
T45A Noora.

THE INDIAN LAW REPORTS. [VOIJ. XXVI[ .

The adoptlon of - principles approved by, or ‘foundéd on-: the .
experience of, a predecessor in offics is not necessarily open’ to
objection, and might be desirable to maintain continuity." But
the principles adopted must be strictly limited to the attainment -

~only of those requirements which the Act enableg the aljthority".
_to enforce, and, when those requirements are satzsﬁed cannot, A
prescribe variance in the mode of compliance: '

Tt has been urged in appeal that the requirements of- sectlon
8 of the Act (Bombay Act VI of 1863) extend only to the equip- -

) ménts‘ of conVeyariqes and that the words “otherwise unfit”
~ must be construed as relating only to defects gjusdem generis
~ with the defects in equipment, and that neither of the expressions

used would permit any consideration of the motive power to -be
émployed. " That 'the words “ otherwise unfit,” as more general
than the preceding words ¢ insufficiently found,” may be limited
thereby, ‘may be conceded.  But the phrase ¢insufficiently
found ” constitutes as the ground of objection, not the « findings *
or “ equipments,” but their “ insufficiency,” and therefore limits -

“‘objections on the ground of unfitness to “insufficiency,” which is

the only mode of unfitness mentioned, and not to the objects
in which unfitness may be detected, which would be merely
tautological and nugatory.- The word « unfitness” is generic in~
relation ‘to' insufficiency, but has no such connection with equip:.

“ ments. - The phrase « otherwise unfit for the conveyance of. the

public” ‘is, therefore, susceptlble of being construed as “ other-
wise defective ” for the purpose mentioned.’ S
~Now a license must under section 4 specify the number of
horses ‘or other animals'by which the conveyance shall be dmwn
and therefore ‘in granting the license the -Commissioner - :must
necessarily consider, with reference to the number of hmses to
be specified, and the structure of the vehlcle whether it is
defective for ‘the. purpose’ of conveying the .public. - If the
number of horses provided is insufficient for _that purpose, it is

 insufficiently found, and if defective in structure or aterial,

it is otherwise unfit. If the motive power could be ignored,
an immoveable machine might be approved, The line mpst -
manifestly be drawn before absurdity is xea,ched,/ And the hne»,;

" has manifestly been drawn by the Ledislature at insuitability
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for the purpose designated, as to the existence of which, in each

particular case, the Commissioner is the sole judge. .~ :
_The only question is, therefore, in my opinion, whether the
Commlssloner really- considered the fitness for the purpose of
these particular conveyances, not ignoring the sufficiency of the
motive power to- be specified in the license as among the

- accessories to be provided. - This is a mere question of fact, and
- one-as to ' which the Commissioner alone could supply the answer. -

A bare statement that these particulap conveyances had been
considered ‘and . held by the Commissioner to be unfit for the
conveyance of the publicon the ground that they were too heavy
- for the motive power provided, would bave sufficed, but the
Advocate General, who appears to support the appeal, is unsib]e

“to point to any passage in. the Commissioner’s affidavit which.
contains such a statement. We have been asked to infer that -

the Commissioner must have meant that he had so considered
the particular vehicles. But the affidavit was formally drawn

up when legal advice as to what was required was available, -

and if the statuboijy condition had been fulfilled there could have
been no difficulty in saying so. Nothing short of a clear state-
ment to that effect ought, I think, to be accepted.

Reference has been made to & letter from the Commissioner to

'the bohc:tors for the respondent, in which the Commissioner

states that he had that ‘morning seen the conveyances. The

reason therem aSs1gned is, however, not that on such inspection
“the conveyances appeared to the Commissioner insufficiently
" found or otherwise unfit, but that the petitioner had chosen to

~ build new victorias of a type condemned and thus taken on

himself to ignore a rule that every other owner of conveyances

had submitted to. -Whether the conveyances in question were,

aparb from.their resemblance to the condemned type, insufficient

or unfif is not distinctly affirmed in this letter. In paragraph 8-

. of his-affidavit the Commissioner says: “Indeed I have
) exercxsed the discretion vested in me and have refused to license

veraens -as I'am of opinion. that under the circumsiances they:
are unﬁt ‘&e” The circumstances adverted to are manifestly

those stated above and specially in paragraph 8, viz., the victorias
were of an obsolete pattern built after the directions issued. So

--819:
1908.
GELL
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TasA Noora,
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that the ground of refusal wotild appear to be that the pattewf
was disapproved and the directions contravened. The directions
were, as already observed, w/¢ra vires, and therg is no power to

~ refuse a license on the ground that a pattern is obsolete or open

to objections, unless the Commissioner is able to say that in the ‘
particular instances before him the Commissioner is-satisfied-
that the defects appearing in the pattern have been reproduced,

“which render them unfit for the conveyance of the public. The

Commissioner may have meant this, but his language is more
consistent with the mference that his refusal was based not on

defects noted in the particular victoriasin question, but on defects

observed in victorias of a similar type, which' may or may mnot, k
for all that appears'in the affidavit or correspondence, have been

.avoided in these  particular instances, It is quite conceivable

that a pattern may be preserved and its defects remedied by the
use of other material or otherwise. I am not therefore satisfied
that the decision. of the lower" Court is wrong and thmk the
appeal ehould be dismissed with costs.

STARLING J.: Under Bombay Act VI of 1863 ectlons 1 to 6
provision is made ‘for the grantmu of licenses in respect of land =
and water conveyances ; and by section 6 a discretion is given,
to the Commissioner of Police to refuse to grant a license for
any land conveyance ¢ which he may consider to be msufﬁclently

- found or otherwise unfit for the conveyance of the public””; but

under these provisions, Whlle the Commissioner has a dlscretlon
it is not an absolute one, but one which is to be exercised after

"the Commissioner has made himself in some way acqualnted with

the character of the carriage to be licensed, and has considered
whether it, as an individual carriage, is-fit for the conveyance of .
the public. In the exercise of this dlscretlon he is not to fetter
hlmself with rules which ‘would prevent him in each case bemg
qulte free to con51der the merits of each particular carriage. .
v Now, 1t appears that on the 13th September, 1899, the
Commlssmner of Police, Mr. Kennedy, issued an order setting

forth the detaﬂs of constructlon which he requ1red to be adopted

in victorias presented for hcense, stating that he had had a sa.mple

v1ctor1a. plepared, and tha.t all new victorias must be of that
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pattern. ' It ‘is clear, howéver, éha‘t the orddr is illegal, no -

authority to make it being given in the'Act, If this order had

"been in a slightly different form, and had a note affixed thereto:

that it would be convenient to the owners of victorias to know
that that particular form of victoria would satisfy the require-
ments of the Commissioner, there would have been no harm in
it, but in its present form, in my opinion, it is bad. Tt is an
attempt by .the Commissioner to fetter the discretion vested

in him by the Act: see Wood v. Widnes Corporation.® Un-.

32l
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authorized as such an order was, it was still possible that the .

Acting Commxsszoner Mr. Gell, might have exercised his diseretion

in respect of the victorias in question in this matter independently

of this order. If it had appeared by Mr, Gell’s affidavit that he

had considered - these victorias on their own merits, and that on -

* -such consideration he was of opinion that they were unfit for
the conveyance of the public, this Court could not have interfered ;
but on going through Mr. Gell’s affidavit and the other affidavits’
'in the case made on his behalf, I find no indication of any such
1ndependent consideration. It is quite evident that his subordi-
nates consider that these victorias should be rejected solely
because they do not conform to the standard pattern introduced
- by Mr. Kennedy. Further, Mr. Gell’s letter of the 17th March,
. 1902, -states as follows: “ My reasons for refusing to grant
these licenses are as follows.,” Then- follows a statement of
Mr. Kennedy’s directions about victorias, and the applicant’s

Solicitor is informed that his client’s conveyances were of the
condemned type and not in accordance with the sample pattern,
‘and that if he suffers from their rejection it is his own fault.

It is quite true that Mr. Gell says he has seen the victorias, but

it is ‘quite evident that all he considered in them was whether

they were in accordance with the preseribed sample or not.

Doubtless Mr. Gell, in the eighth paragraph of his affidavit,
says: “T have exerc1sed the discretion vested in me and have
refused to license the new victorias of Taja Noora, as I am of
opinion, under the circumstances, they are unfit for the conveyance
of the public in Bombay ”; but it is only “under the circum~

*

" () (1898) 1 Q. B. 467,
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stances,” and it'is‘impossible to separate these few lines from
the preceding paragraphs of the affidavit and the-letter 'of the
17th March, 1902, since which time Mr, Gell'does mot suggest
that he has given any fresh and independent consideration to
the matter. Under these circumstances, I consider this ‘case is

on all fours.with that of Wood v. Widnes Corpomtzon,ﬂ) and the :

appeal musb be dlsmlssed with costs. . o 7
‘ ‘ ¢ ‘ Apﬁeal desmwsed

Attorneys for the petltloner—respondent——Mesm. Smetkam 3
Bg/me and, Noble. 7 : Co Ty
Attorney for the Comrmssmner of Pohce—-Mr. L' F Nwlmlson

M

Ty (1898) 1 Q. B; 467.

APPEL’LATE CIVIL. i

quoré My, Justice Chandavarkar and My, Justice Aston-
NATHA KUPAJI AND OTHERS (ORIGINAL PLAINTIFFS); APPELLANTS, -0

MAGANCHAND MOTIJI axp OTHERS (ORIGINAL DEFENDANTS), :
RESPONDENTS.* pa

Fraudulent conveyance—Tmm'fér of Property Act (IV of 1882), sectwn 53‘”
. Transfer-to one creditor—Ghood futths -

o Liopeias™

"One Byramjl Kuver;i died in June,l 1896, 1ﬁdébtéa to"sevéra'lw‘b‘réditt;ré :

- Immediately after his death his sons mortgaged his property to Moti Gela]h :
.. one of his creditors:: On the 11tk August, 1897, another ereditor,- Jaitha

Kupaji, obtained letters of administration to the estate of the deceascd,vand ‘a8
such administrator, sold the property to the som of the mortgagee, thé latter
baving died. Subsequently the plaintiffs obtained a money decree against the
estato and sued to establish their right to attach the property, alleging that the ‘
sale was void under section 53 of the Tra.nsfer of Property Act (IV of 1882)
The lower ‘Appellate Court held that the purchase was for value and that there
was no evidence of fraud; and it dismissed the suit. On second appeal;

Held, (affirming the decree) that the sale was valid, ~ The fact that. it  wasa
gale of the whole of the ‘property of the deceased to one. of his creditors made
np difference; The only question was whether the transaction was i good

* Second Appeal No, 389 of 1902.
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