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quore My, Justwe Chandavarkar and Mr. Justzce Aston.»

EMPEROR . SHERUI‘ALLI ALLIBHOY ¥ 1902,

- Criminal Precedure Code (et Vq/' 1898 sectzom‘ 984 and 235~Nzcmbe: qf AL ovember»ﬁf?,
- .. charges—Same transaction. T T

The fact that offences are committed at differont times do_es nd’é necessarily -
. show that they may not be so connected as-to fall within section 235 of the -
Criminal Procedure Cods (Act V of 1898). The occasions. may be different,
_but there may be a continuity and a community of purpose. . The real and
- substantial test by which to determine whether several offences are so connected
- as to form the same transaction depends on whether they are so relited to ome
. another in point of purpose, or as cause and effeet, or as prmclpal and subsidiary
acts, as to constitute one continuous action. .
The accused was tried at one trial for three offences: (1) idr having in his
possession on the 9th October, 1902, certain’ sbencil plates for the purpose of
counterfeiting Hubbock and Company’s trade-mark on two kegs of paint (section
- 485 of the Indian Penal Code), (2) for having, on or about the 7th October, 1802,
-gold 12 kegs. of paint to which'a counterfsit trade-mark was affixed (under
section 486 of the Indian Penal Code), and (3) for having in his possession for
~ sale on or about the 9th Ooctober, 1902, ceriain kegs of paint purportmg to
. be Hubbock’s paint having 'a counterfeif trade- mark (under section 486)..
‘was convicted and separately sentenced for-such offences. He uppealed, contend-
ing that the trial was illegal, inasmuch as he had bsen charged ab one-trial with
offences which were not connected together so as to-form the same transaction,
‘ . ‘under section 235 (1) of the Criminal Procedure Code (Aet V of 1898).
Held, dismissing the appeal, that the trial was not illegal. There was a
. community and also a continuity of purpose in the possession and the sale—the
" - possession of the instruments was the cause, the possession of the kegs and thelr
sale the~effect, and both the possession and the sale had one intention - a.nd_
“aimed at one result, namely, that of deceiving buyers into purchasing-what was
not the genuiue article of Hubbock and Company.

~

APPEAL from a conviction and sentence recorded by J. Sanders
Slater, Chief Presidency Magistrate-of Bombay.'
The accused was charged at one trial with the three followmg
offences, viz. : '
(1) having in his possession on the 9th October, 1902 certain
~-stencil plates for the purpose of counterfeiting Messrs. Hubbock

- % Criminal Appeal No. 393 of 1902,



1902,

—
-, EMPBROR -.

o,

FHERUPALLL

" THE INDIAN LAW REPORTS. [VOL XXVII.

/ & Co/s trade-mark o kegs of pamt (sectwn 4&) of the Indmn

Penal Code) ;

(2) with selling on the 7th chober, 1902 12 kews of pamt
bearing a counterfeit trade-mark (sectlon 486 of the Indlan

Penal Code) ; and ; S
(8) with having in his possession for sale on 9th October,

trade-mark (section 486 of the Code).

The Magistrate convicted the accused on each cha;ge, and - .
sentenced him on the first to eighteen months’ rigorous imprison- -
“ment, and on each of the others o one year’s rigorous imprison- -
~“ment. The sentences were ordered to run concurrently. = "
- . The acéused ap\pealred,y ‘contending, - ¢nier alia, that he had
- been illegally tried at one trial for three separate offences, those”
- charged in the first two charges being punishable under different
.sections of the Indian Penal Code and having (as alleged) taken . =
place at different dates, and that the acts which were alleged to- -
- eonstitute, the two oﬂ'ences dld not, form part of the same

transaction.

 Strangman (w1th Messrs Payne, G’leezt Say _/am and Moos) 101 :

the accused,

Seott (Advocabe General) and Lowndes (w1th 1\Ie°srs Orau fmd

Brown & Co) for the complamant

» CHANDAVARK&R, J —The petitioner, Shcrufalh Alhbhoy, was L
tried before the Chief Presidency Magistrate, Bombay, on three

charges: firstly, undér section 485 of the Indian Penal Code,

having in his possession onthe 9th,Octobe'r, 1902, certain stencil
‘plates for the purpose of counterfeiting Messrs. Hubbock & Ca.
" Limited’s trade-mark” on two kegs of paint ;. secondly, under -

section 486 of the Indian Penal Code, having on. or about the

having in his possession for salé on or about the 9th Qctober, 1902,

1902, a certain number of kegs of paint bearmgacountelfelt o

© 7th October, 1902, at’ ‘Bombay, sold two kegs to which a cqunter—_"
- feit trade-mark was affixed without taking reasonable precau-
. tions, &ec. ; thirdly, under section 48? of the TIndian Penal Code, -

s

. certain kngs -of paint purporting to be Hubbock’s paint, having'a o
counterfeit tradesmark. The Magistrate convicted the peﬁ;tvorcl»‘ =
“on each of the charges and sentenced him to eighteen months’ .
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~ rigorous imprisonment on the first and to one year's rigorous - 1%2 -
‘imprisc)nme'nt o each of the other two charges, He - also”™ Euerzor
directed ‘the sentences to run concurrently. - The pet1t1oner now - Snmumnm.; ,
- @ppeals against the convictions and sentences. . -
The first point raised before us in support of the appe&l is
“that the trinl was illegal and must be. quashed, ‘because the -
Magistrate charged the petitioner at one trial with offences
~ which' were neither of the same kind, under section 234, nor
‘connected together so as to form the. same t1ansacb10n, under
- -sub-section 1, section 285 of the Code of Criminal Procedure,
© Mr. Strangman, who has appeared for the petitioner and argued -
~ the appeal, conceded that if the offences of which his client has’
‘been convieted could be regarded as arising out of the same
transaction, the point raised by him should - fail. - His argument.
_ - is that they do not arise out of the same transaction, because the -
first charge related to having had possession on-the 9th-of Octo-
= ber, 1902, of instruments for counterfeiting, whereas the second
- charge related to a sale on the 7th October, 1902, of certain
counterfeit articles—that, in other words, as the two offences
- related to' two different occasions, they could not be regarded a§
" ome series of acts so connected together as to form the same.
_fransaction.” Briefly put, the argument makes time the. test, and
- the sole test, for determining whether two or more oftences arise
" out of one and the same transaction,. But, in my opinion, there is
- no principle on which we can hold thaf, merely because an offence
: is committed at one time and another_ offence is commitied ab
* another, they should be regarded as not falling within the cate-
gory of offences contemplated by sub-section 1 of section 285 of
the Code of Criminal Procedure, ‘Whate\ver‘in other respegts be
their interrelation or interdependence. Some of the illustrations
to the sub-section in question serve to ' throw light on its real
*meéaning. Illustration (c) says :

o4 entwes B, the wife of C, away from C, with intent to com-mit adultery with
B, and then commits adultery with her. 4 may be separately charged with and
convmted of offences under sectiods 498 and 497 of the Indian Penal Code. |

Here the enticing away and the adultery take place on different
occasmns but the two acts are connected together, because there
8. not only contlnuxty of tlme but also contmuxty of purpose in
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them, and therefore they are connected together 50 as to form;
the same transaction. Illustration (/) says:

A, with jntent to causo i inj ury to B, falsoly accuses him of having commitrod ;

-an offence, knowing that there is no just or lawfal ground for such charge.
- On the trial 4 gives false evidence against B, intending thereby to cause Bto bos -

convicted of a capital offence. * 4 may be separately charged with and convicted

~of offences under-sections 211 and 194 of the Indian Penal Code.

Here, again, the occasions when the two offences were commltted

‘were different ; but there was a continuity and community of
~purpose, The real and substantial test, then, for determining

whether several offences are connected together so as to form the
same transaction depends upon whether they are so related toone

* ‘another in point of purpose, or as cause and effect, or as principal -

and subsidiary acts, as to constitute one continuous action. ‘A

- ere interval of time between the commission of one offence and

- another does not by itself necessarily import want of continuity, -
_though the length of the interval may be an important element

“"in determining-the question of connectlon between the two.” For

instance, in. Queen: Empress v. Vajir am® proximity of time, com-

" bined with' the case as. to intention and similarity of action and

result, ‘'was held to bfing several offences as to several fraudulent

: .transfers of property within the meaning ‘of the words ¢same -
bransaction” in section 235 of the Code of Criminal Procedure. -

Judged by these considerations, the present case must be held .
to fall distinctly within the scope of sub-section 1 of that section.

--The petitioner sold a number of kegs having a counterfeit -
' trade-mark of Hubbock’s on the 7th of October, 1902; on the

9th October he was found in possession of more kegs of the same- g
description and of instruments for counterfeiting them. -There

- was & community and also continuity of purpose in the possession -

and the sale—the possession of the instruments was the cause, the
possession of the kegs and their sale the effect; and both the
possession and the sale had one intention and aimed at one result, -

“of deceiving buyers into purchasing what was not the genuine -

article of Hubbock There was, therefore, no 1llegal1ty in the ,

]

g trlal , , o

L e

@) (1898) 16 Bom. 414,
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I’aseunor on to the ments, the main facts of the case rehed

upon by the prosecution and found proved by the Chief Presi- -

dency Magistrdte on the evidence have not been chal]enged
before us by Mr. Strangman in arguing the appeal ; but the plea’

advanced in support of the petitioner’s innocence is that he had B

taken charge of the shop where the counterfeit articles were

- found only six months before the finding. But no,evidence was

adduced before the Magistrate to prove'that plea and to prove that

~ the instruments for counterfeiting had been kept in the shop

- without his -krowledge by his deceased partner and uncle. In
‘the absence of such evidence the Magistrate was right in giving
. effect to the evidence of the prosecution and attaching no weight

¢

to the unsubstantiated statement of ithe petitioner. As to the -

sentence which is complained of as excessive and severe, we do
. not think that it errs at all on the side of severity, considering

the nature of the offence and the necessity, in public interests, of
_protecting cominerce from fraudulent dealings. -We dismiss the
~appeal. ,, - B :

_ Aston, J.:—1T concur in the view that the possession up to
"9th chober 1902, of’stencil plates for the purpose of counter-
fextma Messrs, Hubbock & Co’s trade-mark, the possessipn for

7 ‘ sale up to 0th October, 1902, of goods marked with the counterfeit

: ktrade-mark together with the sale on or about the 7th October
of certain kegs marked with the counterfeit trade-mark, were

: parts of “one series of acts so connected: together as to form the
same transaction,”” and the offences char: ged in respect of each of

~these acts could, therefore, under section 235 of the Criminal
Procedure Code, be tried at the same trial. On the merits the
-guilt of the appellant is, T think, established by clear ewdence
and there is no ground for reducing the sentences.

4 ppéal dismissed.
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