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FULL BENOH.

APPELLATE OIVIL

quf’we Sz'r L. E Jenlcms, Clief Justice, Mr. Justwe Crowe, M’:. Jumce
. " - Batty, and Mr. Justice Aston. :

Y “KASHIRAM AND ANOTHER (ORIGINAL APPLICANTS), APPELLANI-S,
PA\IDU AND OTHERS (ORIGINAL OPPONENTS), REssoNDENI8.¥

Lzmsmnon Act (XV of 1877), scheclule TII, artiole 179—-Instalments—— :

.« Imstalment decree-——Defuult in payment of msmlmenis—-Subseguent pay-
» ‘ment mwl acceptance of’o'verdue msmlments-—mer - .

A decree obtained on the 27th J une, 1887, by ammortgavee agamst hls mort- :

\gagor directed that the sum of Rs. 1,050 should be paid by yearly instalments of
~Rs. 55, the instalments to be paid in the month of April in each year. It further
“provided that, in case of default being made in the payment of any two consecu~

tive instalments, the plaintiff should recover possession of the mortgaged properhy. )

.The defendai%t did not pay in April, 1891, or April,1892, the instalments due in
those months as ordered by the decree, but he paid them, and they were accepted
“by the plaintiff, in the months of May, 1891, and May, 1892, respectivély. He

- also paid subsequent instalments, and up “to 1895 mo single instalment remained

unpaid at the date at which that immediately succeeding- it became due. -But

~he again failed to pay two consecutive instalments, viz., those due.in 1896 and -

1897, and he paid nothing subsequently. In July, 1899, the plaintiff applied for

execution of the decree, contending that his right to executmn arose in 1897 .

“under the teims of the decree. The lower Appeal Court held that the plamtlff 5

-right to execution had arisen in 1892 and that his ‘present apphcatlon was

therefore barred by limitation. On appeal to the High Court, °

.. Held, (by the Full Bench, raversing the decree of the lower Court) that ;

having regard to the payment and acceptance of /instalments in this case subse-
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3902'.' quently to 1892, the parties had’ been remltted to the same posmon a8 they would
“Rasuieans have boen in if no defanlt had then ocourred; and that on -the subsequent.
' default in 1897 the plaintiff’s right to execution aroso ‘and that consequently hls :
application in 1899 was in time. g
Per Jenkins, C.J. :—The true view appears to me to be that, though there :
may be a-failure to pay punctually under an instalment decree, still the subse- -
.quent cnduct of the parties may. precinde eithor: of them from: afterwards.,
agserting that pa.ymenﬁ was. not made regularly and in satisfaction of the:
obligation under the decre » . o . . This view s not far, if at all, removed _
from an apylieation of the doctrine of estoppel, for it would be but an elaboration -
of it to sy that if each of the parties has-by-his acts intentionally caused the-
other'to believe that the payment was a regular satisfaction of the obligation,: -
and the parbles have acted on that. behef nelther can aftérwards deny the s
yegularity.- - - ‘ : - S
It isa fundament=1 proposmon of la,W that payment and acceptance of
; overdue instalments cannot by themselves prove a waiver. The point is one. to -
. be determined on the clrcumstances of each cases , .. oV o

. .Dulsook v, C’lmgon(l) and Balaﬂ v :S’alchamm(?) commented on

Ve
Pawoy.,

- SECOND appeal from - the declslon of . Réo Bahddur Gr D

" Deshmukh, - First . Class’ Subordinate “Judge ‘ of * Sétdra Wlth

_ - Appellate. Powers; reversing’ the..order; of Rdo Séheb G. B

_ -Laghate, Subordinate-Judge of Karad;in‘an executlon proceedmg

. Application for-execution of-a decree, i -

One Gopalji bm Bhagoji obtained a decree (\To. 120 of ]887)

agamst his mortgagor ‘Ramji bin Mankoji, The decree was dated -

" the’27th June, 1887, and directed pa,yment of ‘the morbdage-debb
N by 1nstalments payable in Apml of each year as follows :

"The pla.mtxﬂ‘ that is, the Judgment-credltm Gopalgl Bhagop, do 1ecover
the sum of Rs. 1,050, including the costs of the.suit, by instalments of- Re. 554
year,. the ﬁrst instalment of Rs. 55 to be recovered in April of 1888 ; and 56 onr\

. in future Rs. 55 -in April of,each ‘year until the.whole amount’ of Rs. 1; 050,‘
“Ciis pald. off. That if defautt be made to pay any two conseeutlve msta,lments -
the plamtﬂf do recover possession of the mortgaged property and pay the Gov-,ﬂ

i emment assessment: thereof a.nd enjoy the proﬁts in heu of mtelest

‘The ﬁrst 1nstalment Whmh became due in Aprll 1888 Was "5
. pald in April, 1889 the second and thlrd instalménts. Were pmd_ =
together in’ Aprll 1890. ‘The next three instalments. were paid
“in May, 1891, 1892 and 1893, and the.seventh and' eighth
- instalinents were paid together in Apnl 1895. - The lnstalments
7 wasmoBoms6 @ (1892) 17 Bom. 555,

»
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: due in Apml 11896, and Aprll 1897 Were net pald nor was any
esubsequent instalment paid. ' Ca

The' plamtlﬁ" clmmed that under the terms of the decree hlS

rwht to- recover: possessmn in" execution of the decree arose on .
the defendants’ failure to pay the instalment due in April, 1897

. Under- article 178 or clause 6 of artwle 179 of .schedule II of i

the Limitation Act: (XV of 1877) he was bound to apply for -
execution within three: years from the date his r1ght acerued. -
In October 1898 _aceordingly, an apphgatlon for execution was™
_presented but nothmg further was done. On' the 8th J uly,
- 1899, the sons and legal representatives of the plamtlﬁ’ presented
- fresh apphcatmn to the Subordinate Judge, who ordered
execution to- issue’ if ‘the . amount ‘due under the decree was -
not paid; Wlthm ‘four months. . The following was his order

» Tnele appeals to be no objection on the ground of hmltatlon as contended by
the apphcant (Judgment-debtm)

- As to the prayer of the apphca.nt (]udgment debt01) for mstalments, the1e 1s -
\tno material before the Court to show the condition of the defendants. But as the
“whole property. of the apphcant is now to go by this darkiast mto the possession

-of the -éxecution creditor, I would as a last resort glve to the applicants four

months time fof pa,yment of the decretal debt. < o
i Executmn as prayed for o issue after four months from this date O

On appeal by the defendant Pandu, the’ Judge reversed thls
order and reJected the plaintiff’s application for’ exeeutlon as i

‘barred by hmxtatwn He held on the authonty of Dulsook v.
Chugon © and. Hats Devehaml v.. Nargji @ that the plaintifi’s
_right to execution arose when the deiendants for the first time

‘made two consecutive defaults, viz. in 1891 and 1892, and that '

his present application ‘was, therefore, too late (see article 178"

‘and clause 6 of article 179 of schedule II of the L1m1tat10n A\

&et XV of 1877) In his Judgment he sald .' R

" [The main questmn to be dec1ded in this case 1s whethel or not the dmlcﬂast
is barred by the Law- of Limitation. In deciding this point it will have to be-

found when d1d the cause of executmo' the decree sought to be executed accrue -
to the legal representatwes of the deceased Judgment-credltor Gopalp bin

Bhagop
< The decree sought to be exeouted is payable by yemly 1nsta1ments of Ré. 55

Wxth a plOVHO tlmt in default of payment of ~any two consecutwe 1nsta1ments,

cnmmzmm%e, @m%anmmj:
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the ]udgment-credxtor to recover possesslon of the mortgaged property under '
certain conditions. The decree has directed that each instalment shall be paid in_
April of each year. The whole amount of Rs. 1,050 is directed to be paid- by.
instalments of Rs, 55 a year. The decree is dated 27th day of June,. 1887." The
amount will be paid off by twenty instalments. The first instalment was due under )
the deoreo in April, 1888, and the last instalment will be due in '-April, 1907 A,
It appears from the decree executed that the first instalment was due in April,
1888, the second in April, 1889, the third in April, 1890, the’ fourth in Apnl,
1891 and the fifth in April, 1892, and so on until April, 1907, U

*The legal representative of the- deceased Judgment-debtor has put in six
1ecelpts for the payments made by him and by his father to the deceased judg-
ment-creditor Gopalji. These receipts show that a default was made to pay

" the instalment for 1891 and that for 1892, The judgment-debtor has, therefore,

made two defaults, and this circumstance entitles the judgment-creditor to take

possessmn of the mortgaged property for the remaining debt, “-. . v o0

" Tt is ‘evident, therefore, that the cause to present the clewkkast a.cerued to the

- judgment-ereditor in April, 1892, ,

The darkhast, therefora, ouglit to have been made within thl 8e years from the

. _dates on which the two msta.lments foll due and were not made,. This shows

that darkhast if not made in Apnl 1895 is evxdently barred by the Law of
Limitation. S it L

The darkhast is ma.de in J uly, 1899, that i 13, Wlt]nn one year from the prevxous
darkhast, which was given in October, 1898, which was also barred by limitation.

_That time-barred darkiast cannot be considered tobe a proper and legal step-
-faken in executing a decree so as to allow a second darkkast within three years
_ from that date. Article 179, schedulo II of - the Limitation Act (XV of 1877),

clause iv, provides alimitation of threa years for an application for the exesution.
"of a decree or order of any Civit Court from the date of the decree ; but, where -

" the apphca,tmn ‘has been made, from the date of applymg in accordance with law
- to the proper Court for execution or to take” some step in aid of execution of

the decréo or order. 'The Bombay High Court have ruled in I. fi R. 15 Bom. .
pagd 237, _that “the application for execution . contemplated in- clause iv

o . of article 179 of schedule LT of the Limitation Act (XV of 1877) must be one
" made in aecordance with Jaw. = This ev1dent1y means ' that a . time-barred

~ .previous application for executmn cannot give a fresh pointto start for counting

followmg was the referrmg Judgment

the limitation of three years for a subsequent like application.
; Relymg, therefore, on I. T R. 2 Bom., page 356, and P, J, for 1894 page 407.
I hold that the darklast presented by the legal representatives of the decres-

" holder on the 8th July, 1899, is evidently barred by the Law of leltatlon, ’

and ought to be dismissed on that ground.

PR

" The plamtlﬁ preferred a second -appeal, Whlch came on for
hearlng before Jenkins, C.J.; 5 and Aston, J.  After argument thelr '
Lordshlps referred the case to a Full Bench for declsmn. The

\»
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=y ENKINS, C. J ——Thls second appeal arises out of certam'

- execution proceedings, in which it has been held that the decree-
v ,holder is barred by the lapse of time from enforcmg his decree
From this he appeals. T L :
.. The-decree was the result of an amicable settlement and 1t
»',Was thereby ordered “that the’ plalntlﬁ' that is, the Juogment-
ereditor Gopalji Bhagoji, do reeover the sum of Rs. 1,050, including
“the costs of the suit, by instalments of Rs. 55 a year, the first
. instalment of Rs. 55 to be recovered in April, 1888, and so on
in future Rs. 55 in April of each year, until the wholé amount of
- Rs. 1,050 is paid off. That if default be made to pay any two -
 consecutive instalments, the plaintiff do recover possession of the

¥ mortgaged property and pay the Government assessment thereof

: \a.nd enjoy the profits in lieu of interest.” 7 o .
~_The instalments were paid as fo_llow_s o S L

‘:"I‘lst instalment ..! e v e e 22nd API'H: 1889,
7" 2nd and 8rd instalments - ... wo  iwe 17th April, 1890.- .-
- 4th instalment ... o e s wie- 3rd May, 1891

: {“‘\’25th instalment.... ... e e o 9th May,;1892.
7 '#+ 6th instalment . .. ‘e v o, 12th May, 1893.
" 7th and 8th 1nstalments © e e «.. 16th April, ]895

No subsequent 1nstalment has been: pdld In October 1898
) the plaintiff presented a darkhast praying for execution, but
~‘apparently. it came to nothing. On the 8th July, 1899, he

‘presented the present darkhast, but it has been held :by‘ the

lower Appellate Court that it is barred by limitation, -
" There is no doubt there had been failure in punctual payment
‘of two successive instalments more than three years before the

© . 1902,

“KASHIBAM
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* presentation of the darkhast of 1898, and the question is whether, - B

- by the payment and acceptance of the several instalments as above -

" stated, the parties have been remitted to the same position as

-~ they would have been in, if no default had occurred. There is a

. conflict of view as to the possibility in law of such’a waiver,
~and in  illustration of this we may (without at this stage
- exhaustively c1t1ng the rival authorities) point to_ Dulsook v.
# Ohugon ® on_ the one side and Balaji v. Sakﬁamm,(z’ Ram

B :‘1’ (1877) 2 Bop. 356.: syt e ;» _(g) (1392) 17 Bom. 555.1
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4 'OuZpo v. Ram Oﬁrmder . and Mon Moﬁun v, Durga Chum R

KASHIRAM -

on the other. Certainty as to instalment decrees is so Jmportant

" for the mofussil Courts, that we refer to a Full Bench: the

question, whether by .reason of the payment and acceptance of -
instalments in this case the apphcahon for. executlon is- w1th1n

time. - .7 T DRI SRR e

'l‘he refelence came on for argument before a Fu]l Bench consmtmg of

Jenkins, q J a,nd Crowe, Batty and Aston, J J

Oanpat 8. Rao for the: appellants (plamtlﬁ's) -—V\’e Submlt that
the plaintiffs’ rlght to exetution. arose under the terms of the
decree on the failure of the defendants to pay the two 1nstalments
due in April, 1896, and Apml 1897, and.that this apphcatmn is; -

. therefore, not barred by- hm1tatlon ‘No. doubt the defendants-

"failed in'1891 and 1892 to pay. the instalments punctually. ; and.

the’ plamtlff might then have obtained -execution, but, we submit, -
he was entitled to waive. his right ;- that he did so by subsequently

: ecceptmo' payment of the overdue 1nstalments, but that on the -
later default of the defendants the plaintiffs’ right £ execution -

acmn aecrued - The . plOVlSlOl’l in the decree 1s for the beneﬁb of

_,the plaintiff and it is open to him.to waive any default, and -

¢

Timitation will only run against him from the date of the: last
default which- he- has ‘not waived. For a similar provision ona’

promissory note ‘or bond see artmle 75 of schedule II of the
Limitation Act (XV of 18’7'7) ~ :

Where B debtor pays and: the - creditor accepts an 1nstalment
overdue, then the ereditor waives: his right as afralnst the debton -

- in réspect of such msbalments and the debt still remains payable s

Cheni Bask Shah v. Kadum Mundul @ ; Nilmadhub Ve Ramsody ®;

" Ram Culpo v. Ram Chunder O ; Mon Moﬁzm v. Durga’ Churn @-;

“Hurri Pershadv. Nasib © 5 8rg Raja FPapamma ~. Tolets Venlmzya (7)

~ Bri Ra/a Sazfmcﬁeflav ;S’M .Rajw Sztamma(s) Nagappa \& Ismmik"’)

: ;_(1);(1387) WO 8%, T i) (1888) O Cal. 857, seo.
(2 (1898) 35 Cal. 5020 T 0+ (8) (1804) 21 Cal, 542,
T (3)(1888) 38 Ch. D, 273,284, T () (1870) 6 M, H. C. R 195. ,
T4 (1879) 5 Cal, 97,100 - (8) (1880) 3 Mad. 61,

© (]889} 12 Mad 192,

T
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d; Rajeswam Rau'v. Hum (1) Gyan O/’umd v, Jawalmr (2) Radkav

','mesacl e Bkagwwn‘3)' Sﬁan/‘mrv Jalpa Prasad.® . - «

“+The decision in Navalmal v. Dhondiba® is in’ conﬂwb with the
o subsequenb decision in Gumna Dambem/ﬁeﬁ v\ Bhiku Har iba.@ -

" The case ‘of Dulsook v. Chugon Nawunm was’ demded under Act

< IX of 1871 In Honmantram ' v. Arthur Bowles‘s) there isan

. observatxon that an acceptance of an overdue instalment amounts

_to a Wawer. The ruling in Babaji Ganesh v. Sakhczmm Pamsh-
- ram® narrows the effect of the payment and aceeptance of an

overdue instalment. That case is, however, dlstmcrulshabl from

the\present'because there the payment was on account of the

whoIe debt and not on account of an mstalment : :
" The pr1nc1ple laid down in Bamlrishna v. Bayaji, (10 Namlmal

\v Dﬁondzba’5) and H anmantram v. Art/zur Bowles(s) is the correct -

; pr1ne1p1e and should be followed,

S R Ba/c/zle for the respondents (defendants) -—In executlon

: of a decree there can be no ‘waiver merely by accept:mce of an -

overdue mstalment The principle laid down in Dul 00k’ v.
“Ohugon Narrun™ is correct, Article 179 of the,leltatleg Act
“does. not mention waiver, That Act provides for waiver of

“contractual debts : ‘ see article 75. * If the doctrine of waiver - be

apphed to Judoment debts, an addltlon W111 have: to be made to
R artmle 1790

When there is a specific enactment the Courﬁ cannot aet on
\ge_neral principles. Whether article 179 or 178 applies, the effcct
. -would be the same... The Calcutta rulings are, no doubt, against

our.contention, < The décisions of the Madras High Court. priox
to Rajeswara Rau v. Hari,® in which there wasa decrée -and

~which is distinguishable, were in cases based on’ contract; so -

also: the cases of this High' Court, except Dulsook v. Ohugon

3:2\ arrun® which is in our favour. In all the Bombay ‘cases the
'zdoctrme of waiver has been apphed to contra.ct debts only In

,,? E . S

Sy (1803) 1.9 Mad, 162, © - - (6')‘ (1876) 1 Borm, 125, 120,

O (8 2N W.P.H G R.83, () (1877)2 Bom. 856, T
7~ 13 (1883) 5 AlL 289, . (®) (1884) 8 Bom, 561.
T (1894) 16 AN STL s ©) (1892) 17 Bom: 556, 558

(6) (1874} 11 Bom. H. C. R 155 157 . 00 (1868) 5 Bom. H. C.R. 35_.\ ’

1002,
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Balwji Ganesh wv. Sakkaram Parashram® there is an expression

of opinion in favour of the doctrine “contended for, but the
decision was on’ other ‘grounds. In Hati Devchand v. Naroji®
this Court refused to adopt the doctrine of waiver in the case.
of judgment-debts. The declsmns of this Court have been

‘consistent and should be followed

JENKINS, C J —-I‘rom the dates on which the several
instalments were paid it appears that, though certain of them

were paid after the date on which they were properly due, at no
“.time up to 1895 did any smgle instalment remain unpaid at the
. date when that immediately succeeding it acerued due.: This

might- serve to distinguish the present case from the demsmn in -

~ Dulsook v. Chugon Narrun® ; but I desire to -place -my - decision )
“<on broader grounds, believing -that thereby a solution of the
-~ difficulty attending instalment decrees will be furnished, Whlch :

will be more easily apprehended by the mofussil Courts; than if

"1 limited myself to the- reﬁnement “which the dlstmctmn above; =
~ referred to would involve. -

.Though the decree is equwocal on the pomt I W111 assume, as,

most in the. defendant’s favour, that on two successive defaults _
',_. the instalments thenceforth ceased, and the plaintiff was: ‘rele-~
~gated to his right to récover the balance of the decretal sum by '

taking possession. And- yet we find that after the default on -
which_-the defendant relies, instalments were pald by - the -

) -Judgment-debtor and a.ccepted by the decree—holder that though{
- -the first and second instalments were late, the third was pald g
“within time; and that while the fourth to the seventh were

beyond time, the elghth mstalment was pald and accepted w1thm:

* the preseribed period.

.. In Aprll 1895, therefore, every 1nstalment then due had been .

pa1d and there were 1O arrears, so that, if limitation be 1eckoned -
. from defaults after that .date; the present ‘application_is within -
' time. -Must we, notwithstanding this, hold that the plaintiff is
" barred ' because. his rwht to recover possession arose on the
- defendant’s’ prevmus failures to make punetual payments [

(1) (1892) 17 Bom, 555, @ P. 73,1804 p, 407. L
, (3) (1877) 2 Bom, 856, . '
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In Bombay there are two dlfﬁculbles in the way’ of our holdmg . ase2,
that the plamtlff is not barred TFirst, 1t has been held that the KASI?;BAM,
- statute of limitation opera{;es notw1thstandmg subsequent pay- - Panou.

K

‘ment of overdue instalments ; and, secondly, that payments of -
overdue mstalments cannot by themselves prove a waiver. Tt

' is becase of these two d1fﬁcu1t1es that this case has been referred
to a Full Bench of this Court.

- The origin of the view that failure to pay in accordance Wlth ‘
the terms of an instalment decree is™not affected for the purposes
- of limitation by subsequent payment and acceptance, is to be @
_found in the decision in Dulsook v.-Chugony  Notwithstanding
the high respect that must at all times be yielded to the opinion-
- of the learned Judges responsible for that decision, it undoubtedly
‘detracts from its value that the case was unargued and this dis-
~advantage is, I think, apparent in the somewhat. mconcluswe
reaqomng on thch the opinion is supported. :
~In the Courts of the other Presidencies it has been repeatedly
recogmsed that there are pertment con51derat10ns which were :
ot discussed or alluded to in .Dulsoo/c’s case. ~ Tt has been
'~ said that to the general’ rule, by which a decree-holder would
- ordlnarlly be barxed of his rights under an instalment decree,
- there ‘i an excep’mon where the default has been waived.
Thus in Mon Mohun Roy v. Durga Churn(z) it. was said (pacre
505)

- First, Jt is a general rule that where 3 demee or order makes a surn of moneyr
+- payable by instalments on certain dates, and provides that, on default in payment
' - of one of the instalments, the: whole of the money shall then become due and.
payable, and’be recoverable in execution, then, under article 179 of the Limita-
* Hion Acb.iiesrerssiessenssy limitation comuences ﬁelun when the first defa.ult is
] made L : SR i
There has, however, been engrafted upon that gene1a1 rule ‘an exceptlon in -
_f, certain cases. That exception I understand to be this, that if the right. to
enforco payment of the whole sum due tpon default being made in the payment
> af an instalment has been waived by subsequent payment of the dverdue instal- - .
", ment on the one hand and receipt on the other, then, the penalty having been
- waived, the parties are remitted to the same posxtzon as they would have been
in if no default had occuned. : :

R (]877)2Boin. 856. .-+ . <@ (1888) 15 Cal.B0%

’
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Lo 1902, S -~ Though- it may be no more than a matter ‘of. form, I am- »
" Kasmmax . averse to treating the operation of subsequent: ‘payment and -
p A:;)U-,. agceptance as-an exception to a general rule. It creates: a- doubt

whether we have found the true rule. So I would venture to
express the p051t10n in somewhat difterent language. ..
" The true view appears to me to0_be, that, though there may be
a fallure to pay punctually under an instalment decree, -still the -
subsequenb conducpof the parties may preclude either of them '
from afterwards’asserting that pa.yment was not made’ reO'ula,rly
and.in’satisfaction of the obligation under the decree. Thisis"
illustrated by the case of Norfon v. Wood,® where the obhgec'
* under a-bond bound ‘himself- not to call in the prmcxpal for
a spemﬁed perlod "if interest were regularly paid.  On two .
occasmns ‘interest was paid after the due date In dellvermg
hlS Judgment Lord Lyndhurst said :

~

The ques‘mon whethel payment of mtelest tendeled afte1 it is due and accepted -
by the creditor i is or is not a regular payment, 1s one whlch at law, would be -
1eft to the jury. As to the construction to be “put upon the memmandum, I
_igree with the Vice- Ohancellm, and . then the only remaining questxon willha

* whether this amounts to a regular payment of the interest. - Upou that pomt;
1 feel myself bound to express a different opinion from that entertained by .
His Honor. I think, if money is tendered after the period when it became due, .

~ and the person to whom it has beon paid does not see fit fo refuse it;ibisa--

B wawer ‘of the” objection ; it must be taken as a regular. payment if the person"

. Teceives it the dav atter w1thout making any ob]ectlon ‘ : :

Here t}len we have a recognition of the prmclple 1nvolved 1nrﬁ

‘ the maxim’ anusquisque potest revunciaré Juri pro se wtroducto -

whose modern application has been asserted by Lord Selborne: -
 inthe Gréat Eastern lewa y C’ampany v. Goldsmith,® eyen where'
,v/the Jus renounced was_the ‘creature of a statute charter It is-
true that in" Noréon v. Wood® the delay in payment was - -small,

- but that- does' not “disturb the ~principle on which the-deecision
~ rests. "~ Also, no doubt, in that case the rights were contractual_
~ and not decretal, but this is'a distinction in a circumstarce not

really material, for the case of Great Bastern Railway C’ompany -
ehcws that the maxim is- not limited in 1ts opemtlon to rlghts

arlsmg frorn conventlon .

WO IREMIT . - @ (850.9 App Os. 07 s p. 096,
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An e*{posmxon of the law on thc same lines is to be found in

the judgment of Loxd Ha’oherlay in Thompson v. Hudson o) Where
‘he says- (page 17)= - L s

It is s1mply {as Loxd J ustice Turner put 1t) that, upon ote of the condltlons

‘;bemg broken, & concession is made in rospect of that one condition, ‘with: regwrd
v to Which’ the appellants could never again insist upon their complete rights. - -

““This view is ot far, if at all, removed from an apphcatmn of

the doetrme of estoppel, for it would be but. an elaboration of it
“to- say thab if each of the ‘parties has by his acts mtentlonally .

.caused the other to believe that the. payment was a regular

;rsatlsfa,ctxon of the obligation, and the parties have acted on that

: behef neither can afterwards deny the regulamty

The v1ce of Dulsook’s case®?, as it seems to me,’is ‘that it stands _

Eon too narrow a basis: it insists on the default to the exclusion
; of al] élse ; ;- while the truer view would seem. to be ‘that default
- may, undel the influence of after-events, cease, as between the
~parties, to bear that character. Whether this change has come

‘about in-any case is, in the language of Tiord Liyndhurst, “to be -

left to. the jury,” that is to say, it can on]y be determlned by
: 1eference to the circumstances of each case.- <

Thu% to take ‘the facts of this case. bould the deeree-holden

“in May, 1892, have successfully applied for possession ? Would
“he not at once have been met W1th the obJectxon, ¢ All the instal-
'ments due to this date have been paid to you, and accepted
- by’ you as such in satisfaction’of the obligation- created by the
“decree : L you “were only entitled to those instalments on- the

hypobhesm that the instalments stﬂl continued payable, and could ‘
e so paid in satisfaction, and that excludes the idea that the.

_right to take possession exists: you cannot be heard to say that

“there has been a default which entitles you to take pocsessxon i
I think ho would's and thab the objection would have prevalled ‘
~ But if he could not have taken possession, he eould not be barred
“of that right, if by default it later arose. ' There cannob be
i approbatlon &nd reprobation, The soundness of this view may .

~be tested thus: if in this case all instalments save the last two

liad been punctually paid, would the unpunctual payment of those -

) _(1é53) L R,4H L latp, 17 . : 2. 2@ (1877) 2 Bom. 356,
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two, after they had in fact been pald and accepted, have ent1t1ed :

the decree-holder to possession? Surely not. And the reason
must be, that he could not after acceptance of those instalments

be heard to say, that they had not been paid and a.ccepted as

regular instalments in satisfaction of the decree. :

I recognise to the full the.paramount duty of keepmg the
decrees of the Court inviolate, but, in my opinion, there is no -
evasion of that duty in the application of the considerations I
have discussed. The terms of the decree are not thereby modi-
fled ; it is only that, in obedience to a well established principle,
a limit is placed on perm1ss1ble proof, so that it becomes beyond
the power of the ] person affected to lead the evidence requisite
to bring into play the particular provision of the decree, and “of

- things that do not appear and things that do not “exist, the-

reckoning in a Court of law is the same ’ (per Lord Ha.lsbury
in Seaton v. Bumanda)) ¢

It is unnécessary to discuss’ further than they were in" argu- i
ment the decisions of the other Courts, not because they are -

- undeserving of con&udemtlon——they have been most fully con:,*-
- sidered—but because there (so far as I can-see) views similar
~ to those I bave' expressed, though perhaps differently framed,.

prevail. Indeed, it is because the consensus of opinion elsewhere
favours the view that subsequent payment and acceptance. of - -

" overdue instalments must be taken into consideration for the ©

purpose of applying the rules of limitation to an-instalment

, decree, that this reference hass been made, for it is, 1n my .-’
- opinion, desirable and in the interest of Justlce that, so far as
- possible, there should be unanimity between the several Courts -
~on those matters,- where local considerations do not call for
different results, - It mlght be said that we should observe the -
 maxim sfare dmszs, but, .outside the realm. of property law, :

that rule loses so much.of its importance, that it ought not to ;

: wemh with us in the present case.

I now proceed to deal with the second of the two dlﬂﬁcultles
which confronted the referring Bench, viz,, the opinion expressed. -

- in Balaji v. Sakharam® that payment and acceptance of over--

due 1nstalments cannot by themselves prove waiver. ThlS (1f

-® (1900) App. Ca,. 135 atp. 186, @ (182) 17 Bom 555 atp 50
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-inteﬁdeci to be a general proposition of law) is 6ppbéed to 'the‘ "

“view expressed in several Calcutta cases (Bam Culpo v. Ram
Chunder®; Mon Mohun v. Durga Churn®; Hurri Pershad v.

" Nasib Stagh®), and in its operation conflicts with the decision’

-~ of Lord Lyndhurst, which I have already cited.  In my opinion

~ the. point is one to be determined on the cifcumstances of each .

" case, and unless the proposition in Balaji v. Sakharam@® was

7\1mtended to be limited to the facts of that case, I think it cannot

be sustained, and that we should decline to follow it
The result is that, in my opinion, wé should answer the

reference by “holding that, having regard to the payment and

- acceptance of instalments in this case, the application is within

~ time. I think-we are entitled so to decide, notw1thstahdmg that

- this is a second appeal, for it is a mlxed questlon oi:' law "and
- fact that is involved.
. T am glad that it is open to us to' come to thls conclusmn as

to the effect of waiver on instalment decrees ; for, though in this-

. case the result is that a judgment-debtor is "held to his obliga-

~tion, to hold otherwise, instead of being beneficial to judgment- -
’“”'debtors -generally, wonld preclude decree-holders under instal-’ .
‘ ment decrees, however favourably -inclined, from acting with
: reasonableness, and would possibly in the result throw debtors
" (to use the language of Lord Selborne in Cotterell v. Strattion®)
- %into the hands of those who indemnify themselves against

: extra.ordmary risks by extraordinary exactions.”

oAb the same time, I think it would be a wise precautxon and \_
, ’possilbly would save litigation in the future, if -judicial officers - -

in this Presidency, in framing instalment decrees, would make it

~ clear that the rights consequent on defaults are dépendent on a’

positive election by those in Whose mEerests they are 1ntended
' ,to be created \

o CROWE'J =TI concur,

BATTY 3.:—1I concur. The"tende‘r» on one side and acceptance :

on the other of instalments as such appears to me to create an

. ) (1887)14Cal. 852  ® (1894)21Col Bi2abp. 547
‘ ) (1888) 15 Cal, 503. - . @ (1892) 17 Bom, 555 at ps 559,
@ (1873) L. R. § Ch, 205 at p. 302
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' estoppel wh1ch precludes both: part1es from oﬁ'ermg ev1dence of '

an alleged default which each party had by his’ conduct 1nduced 3
the other to believe had not occurred. e
- The theory of waiver by the Plamtn‘f does not appear to me
equally consistent- with a strict cqnstructlon of the decree,, as
that theory would require to be supplemented by. a cbrollary
that plaintiff could not only waive his right to recover in lump,’
“but could also revive a right ox hypothesz otherwrse extmvulshed:"
to recover by 1nstalments o ©on : 0

ASTON, J. —I concur Wlth the Judament of the Chlef J ustlce’
,und -would add: the followmg remarks, . e
On the point, what ' constitutes waiver, Mr. Rao for the;

S appellant has cited demsmns of the Calcutta, Madras and Allah--

abad High Courts, some ‘with reference to. instalment decrees~‘:‘
-and: others with reference to instalment - bonds, in some- of

~ which, from the fact of paymenb ‘and acceptance. of an overdue:

“instalment, an inference has been deduced that the creditor or:
the decrée-holder had in fact waived the benefit provided by the:.

~bond orthe decree, the benefit waived being. in those cases ar

-right to recover at once all the mstalments ‘remaining due The"
prmmpal cases are discussed in Sitab v. H yder.y, , e
. The- Calcutta case Hurri Pershad v. Nasid,® .an- 1nstalment*'
decree case, doés not go -so far-as the case of Shankar v. Jalpaﬂ

 Prasad®; but it was said (p. 547) : “ We cannot hold that mere”
abstmence from suing “can almount- to waiver -or that- there can

be any waiver soas to affect limitation save by payment and-
acceptance of an overdue 1nstalment Nor do we think- that any
distinction “can -be: drawn ... . between a case in ‘which it g~
provided. that, on payment ‘of an instalment, the whole - amount;
sﬁall become due, and.one in which it is. provided that on- non: -
payment of an instalment the whole amount may be sued fm

- There seems no reason; why limitation should DLegin to run in =

the one-case and not in the other.’.. In. the same rcase it was "\
held that an uncertified payment, Whlch cannot. be- recogmsed'}ﬁ

"under sectlon 258 C1v11 Procedure Code (XIV of 1882) may be

. (1) (1896) 24, R @ (1891) 21 s Bi3,.
S oL ) (1894) 16 AlL 371 - : i
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proved for the purpose of showmg that the period of hm1tat10n 7
- did not " begin .to run until the default made in. respect of the ‘

second’ instalment.
~In- the Madras Presudeney it was demded in. Nagappoo v.
Ismatl‘“ that acceptance of the amount of an instalment in arrear,

" on account or in satisfaction of such arrear, amounts to a Walver 3 '

- within - the meamng of Act XV of 1877, schedule II, article 75;
so:-as to give a fresh starting point in limitation end,to revive

kthe right (of the debtor) to pay the debt by instalinents. This;
_ decision, which is cited in Balaji v. Sakharam,® dealt, it is true;

-with a bond and not with a decree, but - there is nothing in the

Madras ‘decision inconsistent with the view that, in -the case of

a,n instalmert decree also, such acceptance by a decree-holder of
“an overdue instalment would revive in the judgment-debtor the
- rlght t6 pay the decreed debt by instalments, and thus not only

“restore-the same conditions of the decree as to subsequent mstal- \

ments but: also start a fresh period of limitation. DT
~Indeed, this is the view which seems to have been accepted

by this Court in Balam, v. Sakharam,® where the principle of

< decision was not that in.case of an instalment decree the decree-

“holder has no-option but to execute the decree once-and for all
_ for the- whole .amount due under it as prov1ded in‘ case of 8
default but that, on the evidence, it was “not proved that the

~decree-holder had accepted payment of an overdue instalment

“on. account of the specific instalment in. arrear so.as to constltute'

f ‘waiver, R ,
.- For the respondent, ehance was spemally placed on Dulsook
< V. Chugon,® which applies to instalment decrees the principle

““on which Gumna v. Bliku® was decided as to instalment bonds.
% In Gumna V. Bhiku the plaintiff sued on a promissory note

thlch provided for payment by instalments, with a stipulation

* that, in default of any one of these instalments not being punc--

tually paid, the whole amount -was to- become payable at- once.

. The plaintiff alleged - that after a default the defendants made 3
~‘and plaintiff accepted payments. It was said in the Full Bench

., décision- in- that case: “The creditor is, no ‘doubt, not bound’

(1’)‘;(1389)512’\Mad."1‘92;-»_ e (1’877‘)’2 Bom. 356,
“(2) (1892) 17 Bom. 855, .(9-(1875) 1 Bom. 125,
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immediately to sue for, or insist upon payment of, the whole debt
‘He ‘may, if he chooses, show forbearance towards his debtor, ‘
and accept a part of what is due. But, if he does so, he- does -
not thereby prevent, or change in any way, the operation of the
law of limitation, which, notwithstanding any such subsequent.
wish on his part, begins to run from the time of the first default
rendering the whole amount due.”” . This Full Bench case was

_ decided upon the Limitation Act XIV of 1859, which contained

neither the provisions in section 20 nor the article 75 of the
schedule II in the later Limitation Act, by which it is practically-
superseded. = But in Dulsook v. Chugon® its principles were
applied to a decree payable by instalments. In this case it:
is remarked by Westropp, CJ.: “The principles, however, on
which that case (Gumna v. Bhiku®) was decided apply in.

- this ecase. - There is not in the. last clause of article 167

of schedule. II of, the Act IX of 1871, which clause relates™-to-
decrees payable by 1nstalments, any provision similar- to that
in article 75 of the same schedule with respect to promissory
notes or bonds payable by instalments ; ; where such notes or

- bonds provide that if default be made in payment of one

instalment the whole shall be due, fixing that the. period of -
limitation shall begm to run from the -time of the first default,
unless where thefobliges waives the benefit of the provision, and -
then, when fresh default is made. Nor does there appear in the -

- new Limitation Act (XV of 1877), schedule II, article 179,"
. clause 6, ‘relating to- dedrees payable by instalments, any such .
* provision.” . Accordingly, it was held that a decree payable by -

instalments, with a proviso that in default of. pa.ymelit of any one-
instalment the whole amount of the decree shall become payable-

- at once, is barred if apphcatlon for execution be not made- within'
* three years from the date on whlch any one mstalment fell due -
~and was not paid, B

In Hiralal v. Budho® the questlon consulered was - what

" constitutes waiver, and the decision related to an mstalment :

bond, not t6 a decree payable by: instalments. . The same remark
apphes to Devlal V. Sadws&w(‘” and to Kamlmokand v Rustom;z @

() (L877) 2 Bom. 356. . TV e (1888) P I.p. 172,
- (» (1875) 1 Bom. 125, ' “ (1888)P J. s 381
. ® (189 20 Bom. 109,
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In Hatz Devchand v. Ncw o;z(D the dec1s1on related to a decree »
: payable by instalments. The decree directed payments by annual--
" instalments from™ November, 1884, and»ordered that in default"
of payment’ of three instalments the whole. amount shall be -

recovered - at once by sale of the mortgaged property.” The

_ instalments were not regularly paid, but, between Avugust, 1885, -
and. November 1891, the defendant pald various small sums.”

In- 1893 the decree-holder ‘applied for execution .of- the decree
~ to recover” Rs 29, being the balance of the mstalments which

“had” become due till then, by the attachment and sale of the

deceased defendant’s moveable property It was held  that

’ the. apphca ion was time-barred, because it was not made within _

‘three. years from - the default in payment of the first three

mstalments It must be observed however, that the Jud()’es'\ )
‘ who decided this case expressly stated “In the present case _

. we -do not construe the decree as giving’an option.”
In the case of Balaji v. Sakharam® already. referred to, the
*drspute was “about execution of a consent decree for Rs. 1,800

. passed in a mortgage suit, which ordered (inter alm) that the -

- defendants should pay off the amount by annual ifistalments of

Rs. 50 to be pald on the 30th Aprﬂ every year, and on their
~ failure to pay any - of the ‘instalments yithin the stipulated -
‘period, the plaintiff should recover “the balance of the decretal

amount by the sale of the mortoraged property and from the
defendants personally. The defendants made default in payment, . -

»but paid various sums later on. The plalntlff apphed ‘well

within time for execution of the decree and to recover- the .

vbalan’ce due by sale of the mortgaged property and from defend-
- ants personally, -The defendants pleaded waiver. = No question
Was raised that the plaintiff was left no option under the decree. -
to ‘extend the time for payment of any -instalment, and the -

decision _ turned merely upon the’’ pomt Whether there was
-sufficient evidence of a waiver, - : S

If the decision in Dulsook v. Chugon® was mtended to 1u1e ) - -
~that in applying the law of limitation to an apphcatlon for

e:;ecutlon of an instalment decree, the- Court executmrr the

ge (1894) P. T, p. 407. R (1892) 17 Bom. 555,
R (1877) 2Bom 856, .
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decree must conﬁne attentmn merely to the decree and' to what
-is provided within the four corners of the Limitation -Act's ‘that,

conduct or agreement of the parties to the decree, and the'
executing Court is therefore precluded from giving effect to legal

or eqmtable principles derived -from authority outs1de the
- sections and schedules of the Limitation Act in determlnmtr
- whether the rights of the parties to such a decree have been 50
- modified by the conduct or agreement after the decree _as to

affect the law of limitation applicable to an apphcatlon for “its

-execution : then I think, with great deference to the authority
. by which Dulsool’s “case™ was decided, that we may, for reasons
“advanced by the Chief Justice,. well hesitate to accept. such a
. proposition.- It has not been. expressly adopted by any subse-

quent decision of this Court cited during the course: of ‘the

- argument, ‘and such a proposition ‘is ‘opposed to the prmcxple

upon which, as already shown, euhsequent cases in thls (Jourt‘

‘ ,Thave been decided. .

Now the decree of which executlon is sought in the presentf
case contains no st1pulat10n that the whole balance of ‘the decreed
debt is to become recoverable at once in execution proceedmgs

“on the occurrence of the default mentioned in the decree. The'\
- decree is'a consent decree” passed in a mortgage suit. It decrees .
- payment of a sum specified by specified instalments and ‘it.

converts the mortgaoree E rwhts to possessmn of his - securlty mto

' possessron bemg default by the judgment-debtor- m paymoxv‘
" any “two conseeutlve sinstalments of the debt decreed < The -
_\’posmon of a Judcrment debtor, who is in default under such -
a decree, though not exactly the same as that of a 1ea°e-holder
+ whose lease 'of lmmoveable property has “become detérmined by
_ forfeiture under clause (g), section IIT of the Transfer of: Property
- Aet (IV of 1882), is suﬂiclently analogous to nake it pertinent
to observe that such a forfeiture is ‘waived- by acceptance of rent
- ‘which has. become due ‘since the foxfelture. or by any other act -
~on the; part of the Iessor showing an intention o treat the 1ea,se :

'/v.ef

Ke)) (1877) 2 Bom, 356 '



VOL XXVII] L BOMBAY SERIES.

as subs1st1ng unless such acceptance is. subsequent.to a- , suit in
ejectment : see section 12 of the Transfer of Property “Act. o
The guiding principle applicable - to the question  appears to me
“to bave been laid down in Ramfkrishna v. Bayaji, 0 where it was - -
, sald by Couch C.J., and Newton, J.: * Although the 1nstalments -
were ‘not ‘paid by the. defendant at the time fixed . for pay-
mént, yet the defendants having paid the money on account
of ‘them, and the plaintiff having accepted it, the” paymenbs/
“must be consxdered as regards both the parties as if made at the -
time fixed,. and the plaintiff cannot take advantage of the stipu~ ‘

“lation that the-sum should become due on failure to pay any
instalment, or the defendant rely upon it as making the whole
‘debt due and fixing the period from which the time of limitation
tan.  That _view was accepted by the Legislature as regards
ilnsf;almenﬁ bonds after a contrary opinion was expressed in. the

- Full- Zﬁench decision Gumna v. Bhiku, ~ and the-: : Limitation-

At (XV of 1877)-does not appear to contain any provision which

‘vfpreVentsthe -application of the same principle .to instalment -

. decrees. . But-it is a view, which, in my opinion,.is not based
solely upon the doctrine of waiver. ‘Where there exists no

. right,” there, I apprehend, can be no walver, The learned
-+ Chief: Justice: has already pointed out that under a decree -

“framed in the same words as the one undel cons1derat10n there

4;,'1141iofht ‘conceivably be- no default . except as to the last two
‘instalments, which the decree-holder might accept when overdue.’

“If such a decree-holder, after such acceptance, were, never-
theless, to apply for-possession of the land; because the decree

.l awards such possession on default of-payment of any two instal--
t_‘ments, ‘the plea, of the Judgment-debtor would presumably be -
satxsfachon, nob waiver ; there being no r1ght left to be waived

" if. the. condmonal right to possession of the land as security
has ceased to exist as soon as the debt decreed 1tself is fully
- dlscharoed and the security is extmo*ulshed

. To take another illustration, Suppose the decree hftd ordered
payment of the whole decreed debt on a spemﬁed date and had
~provided that the creditor was to take possessmn in default of
such payment If such & decree-holder were to accept the Whole

(1) (1868)5B H, C,R. 35 TR @ ‘(1A876_)1Bom. ]25,‘ .
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sum due unde1 the decree after due date and were nevertheless .
to apply for possession, the defence to such a claim would ‘again *
~ presumably be satisfaction and not waiver, when the decreed
~debt is discharged and the security is extinguished.-

 The question thus arises whether any essential dlﬁ"erence

- exists when the decreed debt is -divided into instalmentspay-

able at stated-intervals with the same provision as to recoverina,f
- possession in execution when there is default in paying any two_

- "consecutive instalments. - - Such a decres would be satisfied - for

the: time being by payment of=the instalments on the’ dates

. spemﬁed ‘and if it would not be straining the interpretation of
~ such a decree to treat it as’ satisfied for the time being if the

.decree-holder accepts all the instalments which have. fallen: due,
* though overdue -at-the time of acceptance, then in such cases”

] alone there would be no rlght to possession and no scope “there~

fore for waiver, ‘if such right. is lost by -acceptance whether.
mtended to be waived or not. - On the other hand, if the decree’

' made all the remaining instalments payable on the oceurrcnee of:
- a default specified (Whmh the decree ~under cons1derat10n ‘does

not do), then, too, if we accept the prmmple laid down in Ran-
chandra v. Bayaji,™ the Court to which application for further
execution of the. decree is made may well say to the decree-:
holder : «The judgment-debtor is not in default, the payments.
you ha,ve chosen to aceept before making your application must-
be treated as if made at the ‘time fixed in the decree, and the -
-decree is therefore satisfied for the present and not’ capable for\
. the present of further execution.” o

. Under thls view, which appears to me to be both reasonable
and sound. in principle, it would be immaterial whether the
decree, awarded possession’ or made all remaining ‘instalments at

- once recoverable on the occurrence of the default specified.
I thelefore :fully agree with the reasons orlven by the learned

_Chief J ustlce for answermo the reference in the terms proposed

o (1868) 5Bom H c. R (A o J. ) 35.
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