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- f'?bub throunrhout the Code, or indeed thlouﬂhout Todian Ieglslatlon" 190k
,fgenerally. That 1s:obviously impossible.” The term ¢ rent is SADA.SIIIV v
- -used; as for instaunce in section 87 of the Code, where the term’ Rmxrxsmu. -
" “land -revenue” would be inapplicable. - In fact it seems to me o
perfectly correct to say that the term ¢ rent” is used in the Code -
only with reference to those superior and inferior holders between' ’
- whom -the relationship’ of -landlord :and  tenant subsxsts, ‘and not
“with reference to those superior and mfenor holders between :
"= whom the relationship does not exist. BRTRAR - L.
I‘u1ther I do not think that the. teun “ rent 9, a,nd “ land X
“revenue are "used indiscriminately even in’the ‘one- 1nstancef—‘,
cited. No doubt a vast majority of alienations are alienations of
" land revenue, bub. there‘is nothing o prevent Government from B
bemo* % landlord or. from alienating land. of “which it is the
“landlord. That appears to be® safficient reason for inserting the
. term-“ rent ”’ as well as the term *land revenue ”’ in the deﬁmfnon'
of “ glienated.” . e ‘ : '
B I coneur in the judgment of the late Mr. J ustxee Ranade.

’

_Dearee conf rmecl. ’ :i
* Noie —-Ranadc,'J. s dwd on she 16th Janu ay, 1901 five da)s before ﬂns gud"‘-.;
. ment was dch\ ereds . ) S e ’
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‘ KARIM NENbEY (Pramseres), o, G K. HEINRIGHS am L g
TR . mommn (Dmammms). R \’ 1001
i [ox APpEAT ¥ROM THE Hidh Conm oF Jumcuum: AT Bomzu.] Lo - dpriso.

Contmct-—(}onstruetwn of' ¢ contmct——C’ontmct mdeﬁmte as regards d uratwn- :
~Agreement to pay ¢-cerfain sum as mamtenance——Efec& on agreement of
- defeasance being rendered impossible. - " N

- Gifts or contracts expressed. to be for mamtenance, and- mdeﬁmte ay reoards
. duratlon, may be shown by the acfs of the partles or other circumstances to be
intended to operate in perpetuity ; but, prmm fcme, they are hmxted to the lee

: exther of the gmntor or gra.ntee. v o

R Present Lord Hobhouse, Lord Macnavhten, Lord Rob\rtsou, Su- Rxchard Couch,
and Sll’ Ford North, ~ - ’ _
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- The plaintiff, one of a family of Khojas, carried on business with his 'grand‘-\ ;
father Peeroo, his father Nensey, and his two uncles Kassum and Fazul, his

N share in the business being 2 annas. Amono'st their other business the firm

was employed as contractors and brokers by the defendants’ firm. . On 80th July,

1894, -deed of dissolution of partnership was drawn up, the basis of which' was -
that- the' accounts of all the partners should be considered ag settled, and that -
they should mutually release and be released by each other.  The agreement '
stated the pocuniary relations of each of the partners, whether debfor or-ereditor:
to the firm, and also the terms on which each should vetire and be released.
The plaintiff was indebted to the firm, and by the deed it was provided that ke

* should be’ Toleased from all claims ‘against him, and should release the other’

partners from all ‘claims he’ mxght have, - The deed was signed by the other
 partners, but the plamtxﬁ' objected to sign 1t on the ground that its -teims were .
unfavourable to him as it made no provmon for lnm and left him dependent on:
~ his father, thh ‘whom he was then on bad terms,* To induce the plamtli% to-
-consent ‘to the dlssolutron, in"which they were interested, the defendants gave
him the fo]lowmv letter, dated 4th August 1894: “In’ con51deratxon of your -
having at our -request s;gned tlie agreement of dissolution. of partnership made

) between Peeroo, Nensey, Kassum, Fazul and yourself, and dated ‘30th July last;”
- we hereby agre¢ to pay you,on behalf of Nensey, a sum.of Rs. 500 per month,-

payable on the first of each mouth, until such time as your father Nensey®

‘makes provision for your maintenance, so as to give thereby himself the abovo,

“sum every month for such maintenance.” - The plaintiff thereupon signed the
deed of dissolution, N ensey died in March, 1898 without having made any
provision for the plamtlﬁ’s maintenance. - -
- Held (affirming the decision of the ngh Court) tha!: the habﬂzty of the -
defendants to pay thie Rs. 500 a month to- the plaintiff came to an end on the
death of Nensey. The 1an0'uave of the contrach pointed strongly to the life. of
. the mtended or supposed grantor as the limit of the henefit, and there was nothmg !
in the posztlon of the pal ties or the circumstances of the case to grve it a any other
constructwn ‘ : ‘

APPEAL from a decree ot’ the Ingh Gomb at Bombay (Zﬁth.~
August, -1899) reversing a decree of that. Court in its Ongmal;i
ClVﬂ Jurisdigtion (22nd April, 1899) in favour of the plaintiff.

".The appeal arose oub of a suit broughb by the plaintiff (the -
presenb a.ppelhnt) for money which he alleged to be due on an'*

, agreement which was executed by the defendants in his favour
- on the 4th August, 1894, BRI e

'The facts of the case were that prlor and up to the SOth J uly,
1894, the plaintiff ‘(whose family were Kho_)as) carried on business .-
in. partnership with his father Nensey Peeroo Mahomed, his:
grandfather Peeroo Mahomed and hlS uncles Fazul. Peeloo i

Y
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’"‘f:Mahomed and Kassum Pecroo Mahomed under the nanies and-
[ styles ‘of Peorco Mahomed and Nensey Pecroo. The -deed’ Off

"«i')partner‘s'hip was dated the 21st December, 1885, and under it. -

, 4Nensey had a 5'auna share, Karim (the plaintiff) a 2-anna share,:

and the remaining. 9. annas was ‘cqually divided between Péeroo

and his other sons Fazul and ‘Kassum. Part of the business of

7 the firm was acting as mukidams - (contractors and: brokers) for-
" the defendants Heinrichs and (xlade who also tmded under the
“ pmame of Glade & Co. \ - a

- In 1894 a dlssolutlon of the paltnelshlp 'Was ;)roposed and’}
U was alrreed to' by all the partuers except the plamtxﬁ and an*
* ‘agrecment to dissolve the partnership was drawn up, ‘dated ‘30th
July, 1894, The basis of this aoreemen‘s was that the accounts _

: ‘i961'%; ) '

- KARIM
..N mvsx!

— memcua.

' should'be'treated as having been adjusted ‘and’ settled. and that .

~all the partners should mutually release and be released by each
other. It stated the pecuniary relations of cach partner to the

*firm (whether a debtor or creditoy to it) as shown by the books,

3 and ‘also - the terms in which each partner was to retire and be
released by the others. . The third clause related to Nensey Peeroo,.
the p]alnblff’s father. It recited that about Rs, 3, 75,000 was,

-~ due by him, and ameed that in vespect of this he should pay -

Rs, 75,000 to his father Peeroo - Mahomed, and further that he

_ land his heirs should pay certain allowances to Peeroo for his life, -
- and after his death to his wife. It also 1ecovn1zed the excl_gs;ve,f,»i

_ right of Nensey Peeroo to certain specified properties. The sixth

clause related to Ka,rim‘Nensey; the plaintiff, and provided that:.
he should be released from- all claims against him, and should - )

release all claims he might ha\}e Tt was in evidence that his
" indebtedness, as shown by the books of the firm, p‘foved by Fazul

_Mahomed was about Rs. 76,000, No' provision - was made for =
the plaintiff by the agreement for: dlssolutlon “The -deed -was" 'v
.- signed by the other- partners, ‘but the plaintiff objected to-sign -

it, on the ground that its terms were: unfavourable and- disadvan-:

_tageous to him, as no provision was made by it for him, and he:.

was left dependent on his father, with whom he was’at that time
‘on bad terms. In consequence of the continued refusal of the':

plaintiff to sign; the defendant Hemnchs endeavoured: to” induce

~the plamtxﬁ‘ to. agree fo the dissolutmn, a,nd ultimately oﬁered 5

PO
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. on’ behan of hls father’ Nensey Deeloo to. gumantee the pltuntlft'
as maintenance the sum of Rs. 500 amonth until he could -make .

drrangements with his father to 'allow him that sum for his -
Hsmnzcns./ . maintenance.. The plaintift declined to agree to this unless it -

- ~ was put into Wntm and Hemmehs therefore. signed and gave.

" _the plaintift the followm(r ]etter which constituted the aﬁreement

4 ‘on-which the suit was blouoht _— - :

' wasmr

| Mg Kamix Nexsgy, o Bamba s dth August 1894.
“ In consideration- of your_ havmv at our 1equest signed the agreement of -
. dissolution of partnership made between Mr. Peeroo Mahomed and Messrs. |
. Nensey Pesroo, Kassum Peeroo, Fazul Peeroo. and yourself, and dated the 30th -
~ July last, we hereby agree to pay you on behalf of Mr. Nensey Peeroo asum of -
rupees five hundred pér month, payable on the 1st of each month until such
time as your father; Mr. Nénsey Peeroo, makes provision for your maintenance, -
: 'so 23 to gwe thereby hxmself the above sum every month for,such maintenance..
SRS AR A Yours truly, ©. ... Guape & Co.

- The plamtxﬁ thereupon executed ‘the. deed of dissolution of

\ 'parbnershxp, and’ the sum of Rs, 500 & month was paid him by the )

- -defendants’ firm up to the death of Nensey Peeroo, the plamhff’s,
father, whiclr” took place on 29th March, 1898, On their- refusal
- to continue the payment the suit out of which thls appeal arose -

- was mstxtuted on 2nd August, 1898, - _«,
" -The plaintift had taken out lotters of admlmsblatwn of Ius
. . father’s esba,te, but he alleged that fhe estate was insolvent, and -
> that he had no-provision out of the estate and took nothidg by ;
- his fathers .death. He claimed Rs. 2,023-6-0 with . farther:

‘interest on Rs 2,000, pait thereof, ‘at 12 annas per cent per

" month from st August, 1898, until payment. '

B The defendmnts contended that they were under no obhrratlon

- to pay .the plaintiff the Rs. 500 a month after the death of .

. Nensey Peerao. - They stated that the defendant Heinrichs had -

- endeavoured to get the plaintif's father to _provide for the:
- plaintif’s maintenance, but without success,: They further alleged * -
. that the-plaintiff, since the death of his father, was amply prov1ded
" for out of his father's. property, and they claimed. that the '

etter of the 4th August, 1894! should be dehverecl up to them to
“be cancelled.

:The ngh Court in 1ts Original - J uus«hctxon (Tyabp, J. ) held
'that the" afrreement of 4th August,. 1894 meanb that tho
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- f', mmntenance of Rs. 500-a month was to be paxd to the plamt:ff

b fox- his life. He therefore gave & decree for the plaintiff.

"Augusb 1899 (Jenkins, C.J, and Candy, J.) reversed. the decree

# ‘i',

The defendants appealed, and the Appellate Court on- 25th

of the lower Court and dismissed the suit with costs.
~J enkins, C J.;in coming to that’ conclusion, observed —

- The questlon that -arises for our determination i 1s whe{:hm thls document of

’ the 4th ‘Angust, 1894, secures, as the plaintiff contends, the payment to him of a
monthly sum of Rs, 500, if not in perpetuity, abany rate for his life, or whether, -

.- as the defendants urge, it was not intended to- operate in any event. beyond

- Nenséy Peeroo’s life.  Mr. Justice Tyabji aceepted the- plaintiff’s contention and

accordingly passed a decree in his fayour ; it is from this decree that the present

- appeal has -been preferred.. The appellant ‘maintains that in view of the _
~ ambiguity of this letter it is necessmy for - the purpose of determining -its true
‘meaning to consider. the ‘surrounding facts. Thus it is pointed-out that the -

- partnership of which the plaintiff was a member might be expected to secure so

“-_long as it lasted & certain income to the plaintiff, and it was this advantage '
.. that the plaintiff declined to resign,  Further it is said {hat tlm income so far °
‘a8 it arose out of the business necessarily ended, ot Was at any rate determinable,

on a dissolution of the partnership, an event,which in any case Toust h‘we’

‘ oocurred on the dea,th of any of the partners despite any opposition -on ‘the:
. plfuutl!fs part.  In mo case therefore could .this income have lasted beyond. -

" Nensey Peeroo’s lifetime except witl the consent of the other pzutnexs. These,

" ‘circumstances, lt is mged, give some clue a.s to what the letter - was deswned to
© secure, - L
Tummo then to the letter itself wo- ﬁnd it does Tot conta.m an agleement »
" to pay 500 rupees per month simpliciter, but to make this payment on behalf of
M. Nensey Peeroo as though the plaintiff were an agent for him, a relationship- )
if it in fact existed would manifestly termmate with the principal’s death, I

..do not suggest that such a relatlonsh)p in fact exlsted but the languaue is to

'some extent sugveshve of a habxhty coterminous with such a relationship.
- Further it appears that this payment was to be made until  Nensey Peoroo made

provision for the plaintiff’s mainienance ‘so-as to glve thereby himself the

above sum every month for such maintenance,’” Thisagain points to a common ™
deswn that the liability was to take the place of the maintenance, which it was -
- expected Nensey Peeroo would, as a Mahowedan father, allow his son, and also ..

to an intention that the obligation should continue only 'so long as Nensey .
Peeroo was alive to provide this maintenance. As against this it is arcrued that

; the words of the letter do _not expressly limit the liability, which would ther efore -
- continue “until Nensey Peeroo created a sufficient security in the plaintiff’s
favour for the payment of 500 rupees, and that by reason of this liability the

defendants would have remained liable though Nensey Peeroo had voluntarily

! allowed the plaintiff 500 rupees during his lifetime, and even though, ag may prove }

< -
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" "Hrinricns,
- . its phraseology points to an mtentlon to secure a pelsonal ‘maintenance from.
" Nensey Peeroo during his lifetime, and that it was not in the contemplation of. -

" dismiss the suit with costs.
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- to be the case, he may ha.ve left an esta ¢ from which the pla,xnhf’f as one of hls
" heirs deuved an income vastly in excess of fhat amount. Such a contention

appears to me under the cncumstances of the case to be unreasonable, and aftor
giving to this letter the best consideration I can, I como to the conclusion that

the parties; nor is it the legal offect. of the document in suit, to impose an -
obligation on the defendants to continue payment of Rs. 500 a month to. the - -
plaintiff after Nensey Peeroo’s death, 1 Would therefore allow the appeal,- a.nd

e

Candy, J. (afhel refelrmm to the construction put upon the

. ’letter by Tyabji, J.), said: R S

; The sole questmn for our consldelatmn is whethe1 that is the correét’

" gonstruetion of the leiter. In my opinion it is mnot. If the parties- had
intended that such should be the agreement, nothing would have been-easier:.
than to say so. _The letter was drafted by an experienced lawyer’s clerk, and -

e could easily have Wutten “for lifé or until &e’ Tt is clear that -

'~ My, Heinrichs bound lnmself to use his influence with Nensey to induce .-
"Nensey to make a ‘settloment and provision for his (Nensey’s) son Karim out: -
" of his estate, 80 that the son would get at -least a monthly income of Rs. 500,

There is no reason to disbelieverMr. Hemrmhs when he deposed that after the -
lotter was writtenthe several times bued to 1nduco Nensey to make the requlretl
provmlon for his son. But he failed. 8o he had to go on making the monthly- -

_ payment to Karim; but in Maxch, 1898, Nensoy died, and then Mr. Heinrichs
. considered that his firm’s liability ceased. . Karim admits that he took out letters -
" of administration to his father’s estate after his father’s death. What will“be-

-the final result of that administration—whether it will be a profit or a loss fo.
Karim—seems 6 me to be beside the question. Nensey being ‘dead it is -

. impossible-for Mr. Heinrichs to useany influence on him to make any provision
. for Karim. - The condition on.which Mr. Hsinrichs -signed. the letter” was:

¢until such’ time as your father makes provision &e’ The father as long as- -

" he was alive was in a position to bo influcnced by Mr, Heinrichs, and so long -~

accordingly the” contract - held ‘good. When the father died the condition »

- hecame mlposmble, and the eontract was at an end. It is not contended that -
- while Nensoy was alive M. Heinrichs did not-do all in his power to persuade -
: Nensey to make an allowance to his (Nensey's) son. There is no default alleged :

- on the part of Mr. Heinrichs. He certainly did not in terms bind himself to

make the payment to Karim:for Karim’s life; should Karim survive his father.:
T feel quite unable t6 come to the conelusion that such was the intention of the

“parties and therefore the contract ¢annot be applied to cireumstances which were” 7
“notrin the cantemplatlcn of the parties whon the contract was made (see vemarks -
of Brebt J.,in Jackson v. Umon Marme Insur ance Co.() . As was S‘l.ld in Bazly

@ (18”3) L.R. 8 c. P. 572 (581).
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- v+ De Crespigny,® where the event is of such a character that i cannob b

‘Teasonably supposed to have been in the contemplation of the “contracting .

parties when the contract was made, they will not be bound by general words
which, though large enough to include, ‘were not used with referenco to the
possibility of the particular contingency which afterwards happens. I take it
. that what Mr. Heinrichs in effect said to Karim was—*‘I will do my best to
persuade your father Nensey to make due provision for you, and until T sucoced
in persuading him we will pay you the Rs. 500 a month.' Obviously it is
impossible now that Nensey is dead for Mr. Heinrichs to persuade Nensey to do

_anything, The impossibility of the event upon which the promise iseontingent -
has the same effect upon the contract as the impossibility of the act which is the -

object: of the agreement. . Supposing Mr. Heinrichs had said : ¢ We will pay you

Rs. 500 monthly until your father attaing the age of 60,” and the father died at -

the age of 50, would Glade have been bound to continue the payment after the
- father’s death P If not, then why should they be bound to contmue 1t under
the circumstances of the present case P
From the decision of the High Court the plam’mff appealed
The only question in this appeal was as to - the construction.of
. the letter of 4th August, 1894, the appellant contending that
the respondents continued liable under it; and the respondents
conténding that - their liability ceased om the death of the
appellant’s father Nensey Peeroo. :

Lawson Walton, K.C., and J. D, Mayne for the appellant

- R. B. Haldane, K.C., J. Jardme K.C, and Kenyon 8. Pasker
for the respondents. -

[1901 April 30th]-——Lawson Walton, K.C. :—Unless there is
some express Janguage to terminate the defendants’ obligation,
it would continue. Their liability continues until the plaintiff
" has obtained maintenance from his father. The father’s death
" has of course rendered it impossible for him o make provision

for -his son, but it is submitted that the father’s death does
not relieve the defendants from the obhgatxon: in fact the event .
on which the liability was to terminate has not happened. - It is

submitted the intention was that the son should be supported as
long as he required it, and not only until the death of his father,

and if it was not intended that the allowance was to contmue, it

‘ should have been expressly 50 stated

: 1) (1869) L. R, 4Q.5,180 (185)
B 756~-10
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1901, J. _D Mayne on the same s1de —-The son had an mteresﬁ
§§RIM in the partnership independent of his father and one .Whlch__

r}fu‘ would not have been terminated on his father’s death; this”
HEINRICES,

~ allowance was coﬁsideration for his agreeing to the dissolution -

~ of the partnership ; it ought therefore to be presumed to continue ,

~ after the father’s death. It must have been contemplated that
it would compensate him for ‘what he was giving up by agreeing -
‘to the dissolution of the partnership ; bué if it ceases at his
father’s dewth it does not 80 compen':ate him. -

Counsel for the resp ondents were not called upon, .

- [1901, June 13th]-—Thexr Lor dShIPS Jud crment was3 dehvered by

Lorp Hopouss :—The question raised in this appeal is whether i
the High Court of Bombay has placed a wrong construction on a
_ written agreement made between the appellant who is plcmntlﬂf
-in the suit, and the respondents who .are defendants. . The
agreement is in the form of a lebter from the defendants to the
plaintiff, dated 4th Auousb 18944 and explessed as follows :—

Mz. Karin NENSEY, g
- In consideration of- your havmg at our request signed the awreement of\
dissolution of partnership made between Mr, Pecroo Mahomed and Messrs.
" Nensey Peeroo, Kassum Peeroo, Fazul Peeroo and yourself, and dated the 30th’
July last, wo hereby agree to pay you on behalf of Mr. Nensey Peeroo a sum -
of rupses ﬁve hundfed per month payable on the first of each month until guch
" time as your father, Mr. Nensoy Peeroo, makes provision for your maintenaned,
S0 as to gwe thereby himself the above sum every month for such maintenance. -
' Yours truly, .- - (Signed) GLADE & COMPANY. -

The mrcumstances bearing gon ‘the nature of the agreement are as -
follows:—The plaintiff was a partner in trade with his grandfather -
Peeroo Mahomed, his father Nensey Peeroo, and his uncles Kassum .~
and Fazul. The profits were shared in various amounts, the

. plaintiff’s share being two annas. It does not appear whether °
.the partnership was for any definite period, or whether. any notice -
was required to dissolve it. In the year 1894 a deed of dissolution
was prepared and executed by the plaintiff’s four partners on the -

: 30th July. Tt contains statements of the pecuniary relations of
_ each partner to the firm as shown by the books, whether a debtor
- or a creditor to it, and of the terms on which each is to retire and .
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.- velease his 'partnei's The plamtlif’s father 1s stated to be very
heavily indebted. The plaintiff is stated to be indebted, and it

- appears by the books proved by his uncle Fazul that his debts

amounted to Rs, 76,000 ormore. The deed provides that he shall

transfer all his interest to his grandfather; that his debt to the

" firm shall be written off ; and that his grandfather sha,ll free him
“ from responsibility for any debt of the firm.. o

The plaintiff hesitated to sign this document, W_’hen the” four

others executed it they inserted a statement o the effect that he
had not executed it, but it was hoped that he would do so. -
The defendants carry on business in partnership under the firm

of Glade & Co. They employed the plaintifi?s firm, or his father

as one of the firm, to transact their mukddam business; and they
- were consulted about the dissolution, For somre reason they were
desirous that the dissolution should take place as arranged, and
~were willing to give the plaintiff some benefit to induce him to

agree. Negotiations between them resulted in the letter of 4th’

~ August now sued on; and on the same day the plmnblﬁ' swned
the dissolution deed. :

© The plamtlff’s family are KhOJaS, Who, though Mahomedans,

© have some peculiar customs. It is not shown what is the castom

prevailing in their caste with reference to a son’s right to
maintenance from his father, nor is it shown what were the legal

incidents of the property, of which the father appears to have
been in possession, as between him and the family. At any rate

10 suggestion is made by the plaintiff that the custom of the
_caste gives him any stronger claim for maintenance than among

Hindus a son would have against a father in possession of family
* property.* Nensey Peeroo may have been bound to maintain the

plaintiff out of family property ; but there is nothing to show that
- he was bound to maintain anadult son, or to give him any definite
suma or proportion, or to settle prope1 ty on h1m by Way of
permanent provision: _ :
© © 7 As a matter of fact D "\Tensey Pecroo was on bad terms with the
plaintiff and did not provide any maintenance at all for him.
Consequently the plaintiff had recourse to the defendants who
paid him the stipulated sum up to the month of April, 1898. In
March of that year Nensey Peeroo died. The defendants then

57
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declined to° pay anythmg more, conceiving that thelr Ixablhty d1d
not extend beyond Nensey Peeroo’s life.

The plaintiff alleges that his father, to whom he took out

administration, dxed not only intestate but insolvent, and that the
defendants had agreed uncondltlonally to secure him an income
of Rs.500 per month. On that view he brought the present
action, which was tried in the High Court before Mr. Justice

‘Tyabji. That learned Judge declared that the stipulated amount

was to be paid to the plaintiff for his life, and passed a decree on
that footing. His reasons are not stated. On appeal by the
defendants, the Court, consisting of Chief Justice Jenkins and

"Mr, Justice Candy, was of a dlﬂeren’c opinion, and dismissed the .

suit.
The learned Chief J ustice held that the liability of the defendants

expected that Nensey Peeroo as a father would allow to his son,
without any intimation that there is any joint family property or

_ was intended to take the place of the maintenance which it was -

]

that the father is subject to legal claims for maintenance of an =

adult son. The learned Judge speaks of him as a Maliomedan:

father, Mr. Justice Candy construes the document to mean that

the defendants were to do their best to persuade the father to 3

make provision for the son, and were to pay him Rs. 500 a month
until they succeeded in that work of persuasion. Then finding it
proved that the defendants had done their best to persuade

Nensey Peeroo while he was alive, he held that their contract had =~
been fully performed. The grounds taken by the two learned & -
Judges differ in expression, but in substance they amount to the

- same thing, viz., that the obligation of the defendants to maintain

‘did not extend beyond the life of Nensey Peerco. . If the

-inheritance then devolving on the plaintiff has furned out to be
insufficient, ‘that was a contingency not provided for. The
defendants did not undertake that Nensey Peeroo should die rich A
enough to leave the plaintiff an inheritance worth Rs. 500 per

month
" Their Lordships have no heS1bat1on in concurring Wlth the
decree appealed from. It is true that the agreement provides for

- payment by the defendants to the plaintiff without any definite

limit of time except the making of a provision by Nensey. Peeroo ;
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and it was argued at the Bar that the pz ovision intended was ‘an
* actual settlement of property by the father on the son in.
perpetuity. That puts a strain on the words which they cannot
bear. Gifts or contracts expressed to be for maintenance, and
* indefinite as regards duration, may be shown by the acts of the
parties or other circumstances to be intended to operate in
perpetuity ; but primd facie they ave limited to the life either of
grantor or grantee, In this case the language of the contract

points strongly to the life of the intended or supposed grantor as

* the limit of the benefit. - Whatever may be the relations between

a Khoja father and son in this respect, the maintenance spoken of- 7

is one to be given by the father himself every month to the son,
just as a Hindu father in possession of family property might
" make a definite allowance to his son. What the defendants
guarantee is that the father shall be bound to allow Rs. 500, -and

that if he does not they will pay on his behalf.  There is nothing -

to show that they intended to incur more liability than Nensey

Peeroo would have incurred if he had executed a bond obliging -
himself to pay his son Rs. 500 for maintenance. Upon his death

his paternal obligation to maintain his son would come to an end,
and the son’s share in the family property would take its place.

" The defendants have not guaranteed the amount of Nensey
Peeroo’s estate, nor have they undertaken to pay; on his behalf’

and by way of maintenance, money which could Only be expected
to come from him while living, »

- Such being the reasonable construction of the agreement on its

face, it only remains to say that there is nothing in the position
of the parties to give it any other construction. A great deal has -

‘been said at the Bar of the plaintif’s relinquishment of his -

" -interest in the partnership. For all that appearshisinterest was.

nothing more. than a right to have the accounts taken and the

surplus, if any, divided. No attempt is made to show that the
terms on which he retired were other than favourable to him, or
that by the contract as now construed the defendants did not pay

an ample price for avoiding the litigation on which he might

have insisted. .Allowing that the expressions of the contract are
not precise, and that the construction placed on them by the first
COurb might be shown under supposable circumstances to be the
B 892—1 - .
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true one, their Lordships find nothing in the evidence to suggest

‘that the meaning which most casily fits the words leads to any
~unreasonable conclusion, or that it was not the real intention of

‘the partles
They will humbly advise His MaJesty to d1sm1ss the appeal.

The appellant must pay the costs.
PP Appeal dzsmzssed.

Solicitors for the appellant: -—-Messrs. .Payne and Lattey. ‘
Solicitors for the respondent :—Messrs. Cameron, Kemm & Co,

I APPELLATE CIVIL.

) quore;/:S’ir L. Jenlcins, COlief Justice, and Mr, Justice Chandavarkar, -

SHARIFA (ORIGINAL DEFENDANT), APPELLANT, 0. MUNEKHAN
(ORIGINAL PLAINTIFF), RESPONDENT *

Mmor—-Smt to recover custody of — Suit by _/ a father for the recovery of his
-children wllegall;y detained — Tort — Death of defendant pending suit —
Survival of cause of action against defendant's heirs—Practice — Proceduve.

A Civil Cpurﬁ has jurisdiction to entertain a suit by a father to recover:
possession of his minor children illegally detained by a stranger. Such a suit is
not barred by the provisions of the Guardian and Wards Act (VIII of 1890).

A Mahomedan-sought to recover possession of his minor danghters, who were
alleged to have been illegally detained by the defendant Mukimbhai. f’ending
the suit Mukimbhai died, and the snit was continued against his widow Sharifa
“88 his heir and legal represenbatxve, on the ground that the minors were in her
possessions -

Held, that the cause of action did not survive as against the widow of the
deceased defendant, and that therefore the suit conld not proceed.. The cause of
action which gave rise to the suit was extinguished whenthe defendant Mukxm-
bhai dled . e

SECOND appeal from the decision of E H. Moscardi, District
- Judge of Surat, reversing the decision of Réo Bahddur K. B.
_ Marathe, First Class Subordinate Judge at Surat,

The plaintiff, 2 Mahomedan, sued to recover possession of his -
two minor daughters, aged 13 and 11 years, respectively, from one
Mukimbhai Dhumunbhai, the defendant, alleging that he had left

I3

_ * Second Appeal No, 473 of 1900,
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