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but 3 questmn of facb a,nd a questlon of fact to be determmed by 8
one and the same person, . It appears to their Lord»hlps that the " Prsremar.

certificate allowing the appeal to Her Magesty must have been - MV n;(’on?::‘
granted under a misapprehension, - S }'xm QﬂgN "
NSURANCE : ©

Their Liordships will therefore humbly advxve Her Ma;;esty tha.t - COMPANY, -
the appeal ought to be dismissed: -
The appell:mt will pa.y the costs of the a,ppeal
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i Decree——Death of judgment-debtor after decree but before execution—Sale
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g person-—fl itle of purchaser at such sale—Sale irregular but not a nullity— -
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An accolint and 1edempt10n of & mortgage, eﬁected in 1877 were refused |
where the mortgaged property had since them bven sold ata judicial sale in -
. execution of a-decree, The plaintiffs were the heirs 1ep1esentmg the mortgagor;
The purchaser at the sale was the’ mortgagee: The éale_ took place-after notice

- had heen wrongly served upon a person who was nob the legal representative of
-the judgment-deblor’s estate.” The executing Court had euoneously declded that 7
he was to be treated as such vepresentative. ~-: .

. Held, that the judicial sale was not a nulhty, and could not be txeated as .

o mvahd no% w1thstand1ng this irregularity, even though a material one, for the

Jurlsd}ctlon of the Court to execute had been complete throughout It had not
been lost by reason of the above error, and had empowered the Court to decnie :

. wrongly as well as rightly. ol » : e
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_Onan irregularity such as this the aggrieved party had his remedy by taking

Mazzapsoxy Within due time the course prescribed in section 311 of the Civil Procedure Code

v.
NARHARI,

(X of 1877), or suing for gotting the order set aside. That course had not been
Jollowed within the period fixed by art. 12, schedule II, of the Limitation
Act XV of 1877, viz. ono year from the confirmation of the sale, which was
valid, and formed a defence to this suit. .

Baswantapa v. Ranu Qdistinguished.(D There the Court actually had not
the jurisdiction which it purported to exercise. Here the Court having jurisdie-
tion had by its decree established the debtor’s liability and was in the process of
vmkag it out, against his estate, when the irregularity took place.

‘Arprar from a decree (19th December, 1895,) of the High Court
of Bombay reversing on second appeal a ‘decree (22nd August,
1893,) of the Subordinate Judge of Sholdpur exercising appellate
powers. The latter Court had affirmed the original decree (2nd
February, 1891,) of the Subordinate Judge in that district. The .
case in the High Court is reported sub-nom. Emva v. Szdmmappa‘

- Pasare in 21 Bom, 424,

This was a suit for redemp’mon. The plamtlﬁs were the daughters

of one Nagappa; who mortgaged the property in question to the

defendant’s father Sidramappa Pasave for Rs. 3000 on the 28th
March, 1877, Sulbsequently, viz. on the 27th June, 1877, one
Hanmant Vithal obtainied a money-decree (No. 687 of 1877) against -
Nagappa, but, before it was executed, Nagappa died, having by
his will dated 15th February, 187 5, bequeathed all his property

~ to the plaintiffs,

After Nagappa’s death, Hanmanb ‘Vithal on the 22nd November, ’
1878, applied for execution of the decree “against defendant
Nagappa, deceased, by his heir and nephew Ramalinga.” * A year
having elapsed since the decree, notice was issued under section-
248 of the Civil Procedure Code (XIV of 1882). This notice,

" however, was issued to one Ramalinga, the nephew of N: agappa, :
- and not to the plaintiffs. Ramalinga appeared and informed the
- Court that he was separated from his deceased uncle NaO'appa, .

and that he was not Nagappa’s heir; that the plaintiffs were
Nagappa’s heirs and that he was not in possession of the estate.

- He was informed by the Court that the application was not

-against his property, but agalnst the estate of the deceased )

(l) (1884} 9 Bom. 86,
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' Nagappa, and that if hlS nroperty should o attached he Would
have his remedy after attachment.

sale in which the defendant was described as Nagappa, deceased - - -
aftcr decree : heir Ramalinga,” and the interest to be sold as that .

. of “Nagappa, deceased, his heir Ramalinga”” At the execution

sale on the 9th June, 1880, the mor tgagee Sldramappa purchased '
~ the p1operty, and a certificate of sale was granted to- him when
. the sale was confirmed. He had given notice of his morfgage -
~and the sale was made subject to it. The certificate of sale
* described the interest sold as that of « deceased- ~Nagappa.” On

*- the 11th October, 1880, Sidramappa was put into formal poqsessmn, v

he being already in possession as mortgagee.

" In the year 1889 the plamtlﬁ's brought the present sult as helrs c

of their father Nagappa and also as legatees under his will, for
" an account of the mortgage of the 28th March, 1877, and for

redemption. The defendant relied upon the title which he had.
acquired by his purchase ab the judicial sale of the 9th
- June, 1880. He contended that as such. purchaser he was entitled )
. to the property ; that the plaintiffs had full knowledge and notlce

~of the sale ; that the certificate of sale was duly registered ; that

in a redemption suit they could not call in question the legality 9f ‘

~the sale. He pointed out in his written statement that the plaint
- said nothing of this sale and he pleaded that the sale, unless set

“aside, precluded the right to redeem and that the mortoaO'e debt” .

E ‘merged in the purchase.

. The main question between the partles was Whether the sale in
*—'executxon was a nullity, inasmuch as-due notice had not been.

previously given to the legal representative of the mortgagor. . -

“The Subordmate Judge dismissed the suit, holding that the sale

.- was not invalidated by the 1rregu1ar1ty That Judgment was
_affirmed by the Court of first appeal. .

"The plaintiffs then filed in the High Ceurt their - second appeal .

~ on the pomt of law, and a Du1s1on Bench (Farran, CJ and

. Parsons, J.) were unable to_concur in a declswn (See L L. R 21 -
' ‘Bom. p. 428 and p. 436.) : .
" Farran, C.J., was of oplmon that notice to the true representa-

tlves of the deceased ]udgment -debtor was necessary : and that
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unless such notice is issued and the representatives of the judg- _
ment-debtor are given an opportunity of showing cause against

the enforcement of the decree by execution, a warrant to execute
it issued and an attachment levied under such warrant, and a

- gale’ ‘held in pursuance of it are informal and irregular, and that -

the legal representative is entitled to have the same set aside as
of right if he applies in time a,nd an 1nte1 est superior to his has
not supervened.” ’ .
* The Chief Justice proceeded to say (p. 432) :—*The further

.questlon, however, arises whether the several proceedings prior to

* and including the auction-sale are in such cases absolutely nulland
_void, or whether they are not, though liable to be avoided at the -

instance of the legal representative of the judgment—debﬁor, valid

“until set aside.” The latter is, I thin¥, the case. The proceed- -

ings and-sale, if not challenged within the time which the law
allows for that purpose, conveg title to the purchaser. The decree
is, as I have shown, a living decree ; the formal steps have been -

~ taken to effect a sale under it; the property attached and sold

is property liable to be attached and sold-under the decree ; the .
law confers upon the Court the jurisdiction to sell.. All is com-

“plete save that a person who ought to have had notice of the -

proceedings has not been notified. I can see no reason for hold- -
ing that on that account the proceedings are anullity and that
nothing passes under the sale.”” -He added (p. 433) : “ How, it may
well be asked, can a purchaser know whether a notice under section.

- 248 has been issued or not, or if issued, whether it has been duly

served. .. . Agam, how, if he enquires and finds ‘that the
notice has been served, is he to know that it has been served on - i
the proper ‘person thoutrh served upon the apparent heir? A -
will appointing an executor may subsequently be found. There

-+ is no- security for him. Consider then the position of the legal

‘ rep_resentat;ve 'As a rule he is not damnified at all.. The
- property. of the dead man is made answerable for the debt of the -
"-dead man. If the legal representative objects to this he can

" come-in and set the sale aside. This affords him full protecti‘en =

. Ishe to beallowed when the estate which has devolved upon him
' has ‘had the benefit of the sale-proceeds of the property sold, to -

fold h1s hands for twelve years and see whether the property -
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' ,wﬂl rise in Valtle, and then, if it does, to evmb the purchaser?
- I cannot bring myself to believe that such is the law.” : -

The- Chief Justice was inclined to hold that the purchaser’s t1ble

‘became absolute upon confirmation of the sale, bub- considered

it unnecessary to decide that. point, as he held that the- right

‘o set aside the sale was barred by limitation at the date of his -
) “ “Judgment (18th September, 1895) more than twelve years havmg
~ elapsed-since the sale (in 1880); and the learned. Chief Justice
~ observed (p. 435) :~—< Even now there is no suit to set it .aside.”
-~ He added : “Tt is found that they ¢ (the plamtlﬁs\ knew of the )
. sale. Tt is certain that they were not . purposely kept in

-, ignorance of it.”’

" Parsons, J., considered (p. 436) that /the poin{'. for‘ decision
~ - was = Does a purchase at a sale in execution of a mere money
‘decree convey any title to the purchaser when the application to
execute the decree has been made against a person other than -
- the legal representative of the deceased judgment-debtor, and no
- notice under section 248 of the Civil Procedure’ Code has been
~ given to the legal representative?” =~ - : ; .
 He held that such a sale is “a nulhty and has no vahd or
- -binding effect on the estate of the deceased in the hands of the
- legal representative”; and he quoted Baswantapa v, Ranua) m
3 ,support of his conclusion.

. On this difference of opinion the case_was referred to a Bench k
' of three Judges (Candy, Jardme and, Ranade). Their Judgments -

are reported in I. L. R. 21 Bom. 443 et seq.

" The decree of the High Court therefore reversed the decree of
__the lower Courts and remanded the suib for an account of what
" "was due on the mortgage, - - ' - »
" The defendant appealed to the any Councﬂ \

A Phillips for the appellant (defendant) argued that the
B Chlef Justice’s opinion was correct, ‘and that there was error*

’: “in the judgments of the three Judges to whom -the reference- -
* had been made. The case referred to in support of the claim

‘to vedeem, Bhagvant Govind v. Kondi,® was a case- of ‘an

“ .unaathorized sale, and not one where & judicial sale had been

. (1849 Bom,§6 ©  ,® (1889) 1t Bom, 279,
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decided to have been invalid. The sale there had in fact been a
sale by the widows of a mortgagor to the mortgagee’s agent, and

_ the equity of redemption had been sold during the minority of

the mortgagor’s son. In this case the sale was a judicial sale by

. order of a Court, and that Court, on objection taken, had decided
- that Ramalinga as heir of the deceased Nagappa represented

him, and had consequently been correctly treated as the person
to whom notice should be given of the intended sale. That
decision was arrived at by a Court having complete jurisdietion.
over the subject-matter and the person against whom it was
directed, so that, even if wrong, it must be treated as one of which

.the error did not affect the appellant, who Was in no way bound

to inquire into, or establish, the correctness of it. The appellant
was entitled to rely upon it. If the decision was wrong, that

~would not render the sale null and void. At the most its being
wrong, and contrary to fact, would have been a ground, within

the permitted time, for suing to have the sale set aside.. Thab
could not be done in this suit.. The suit was not framed for that

“purpose, and had been pers1sted in, notwithstanding that the
- defence had pointed out the obstacle to the plaintiff’s claim to
. redeem existing in the sale. Nor was the decree-holder a party
. to this claim, Redemption -of the- mortgage was the object of -

the plaint, which did not mention the sale, and the appellant.
was a bona fide purchaser for value. The sale proceedings were
to all appearance. regula,r, and the appeliant had had no notice
of irregularity in them. But the main defence on which the

- defendant relied was that-any suit to have set aside the sale V
was barred at the expiration of one year from the date of the
certificate of sale, under Act XV of 1877, schedule 11, article 12,

The ‘respondents did ot appear.. Afterwards, on the 21st
J uly, their Lordshlps judgment was dehvered by ' :

Lorp HOBHOUSE :~—The respondents to this appeal represent

% the plaintiffs below who instituted their suit on the 24th January, -

1889, The defendant below is now represented by the appellant. .

The plaintiffs stated that on 28th March, 1877, one Nagappa,
whose heirs thoy are, mortgaged the land to the defendant to
secure the sum of Rs. 3,000 and they prayed for aceounts- andr :
redemptxon of the mortgage < :
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AY

. The only defence which need now be considered was that in a

suib instituted against Nagappa by a creditor of his named Vithal

a decree was obtained in execution of which Nagappa’s interest

in the property was put up for sale; that it was purchased by

the defendant on 9th June, 1880 ; and that on 11tk October, 1880,

possession was given to the defendant and had continued with

him ever since. The plaint was wholly silent about this sale.

The written statement went on to suggest -that the plaintiffs

might possibly contend that the sale was illegal because it took

place without the plaintiffs being joined in the certificate as

heirs. The defendant said that he waited to hear Wwhether the

plaintiffs would make any such case, but that if they did he had
an answer to it ; and he pleaded by anticipation that the legality
of the sale could not be impeached in the present suit, one reason

being that Vithal, the decree-holder, was no party to the suit. B
Finally, the defendant putin a distinct plea that the claim for

redemption cannot be maintained unless a suib is brourrhb to set
aside the sale. : :

- The plaintiffs perswted in thelr suit according to its orlalnal-
frame. Eleven issues were settled by the First Court. The first
issue was whether the mortgage debt merged in the subsequent

purchase. In point of form that issue was not adapted to the
facts of the case ; nor, as it was treated by the First Court, was
it adapted in point of substance. There was no issue adapted to
examine the propriety of the execution proceedings.

"The First Court dismissed the suit on the ground as the

learned Judge expressed it, that the mortgage merged in the

purchase. - The pla,mtlffs appealed. -They complained that
proper issues had not been stated, and that they had been

prevented from tendermg evidence on points connected with the -
regularity of the execution proceedings. The' defenda,nb made

objections to the same effect. But no further issues were stated,
. and no further evidence was given.

The Judge of the Second Court, the first Appeal Court, who is

) styled the Joint First Class Subordinate Judge, A.P., at Sholdpur,

affirmed the decree below. As there has been no remand

-of the case on account of defects in the issues or evidence, his

findings of fact are in this stage conclusive; and from them and
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the documents referred to in them the case appears to stand as
follows. Vithal’s decree was against Nagappa as principal debtor .

~and Wyankappa as surety. The latter was Nagappa’s son-in-

law, being the husband of Tukava, one of the original plaintiffs
in this suit. The date of the decree was 27th June, 1877, Ttisan

important document, but there is no copy of it in the record. It

is spoken of as a simple decree for payment of money ; but from

~ the terms of the application for execution, which was made on

22nd November, 1878, it appears that the decree also related to

‘some property which was mortgaged, and that on a previous

application made in the year 1878 a trifling sum, Rs. 8-4-0, had
been realised by sale of that ‘preperty. The application is in a
tabular form as required by the then Code of Procedure, the
terms of which are those of section 285 of the existing Codesof
1882. The name of the person against whom the execution is

B sought is given as ““the estate of the deceased Nagappa.’’ The

names of the parties are given as, first Nagappa deceased by
his heir Ramlingappa, and secondly Wyankappa. = The relief

~ sought is sale of the immoveable property of the deceased

defendant for the realisation of Rs. 65 and a fractlon bemg the

balance remaining due under the decree. , - i
‘Notices were served upon Ramlingappa and Wyankappa The -

former was the nephew of Nagappa, but was not_his heir, the -

" family having been divided as the Court has now found.  On

the 23rd December, 1878, Ramlingappa appeared to show cause.-
What then took place appears from an entry of that date.
Ramlingappa stated : “As Nagappa separatéd from my father

- even during [my father’s] lifetime, I am not Nagappa’s heir.’
. His heirs are his daughters” (and he named them, meaning to
name the plam@s) +“T have not with me any ‘estate’ of the

deceased mnor did I recelve it. Therefore' th_is decree should not.
be executed against me.’ ; ] : _ e

The Court’s judg gment was as follows: «The plaintiffs’ appli- .
cation for execution is not against other property : it is against

- the ‘estate’ of the deceased. If [any] property belonging to -
. you i5 included in that [estate], you should take legal steps after

the attachment is levied.”” 7
> After that the execution proceedmrrs went on Wlth the™ result '

" _that the’ mortgaged property was put'up on the 9th Ju_ne, 1880, -

- . oz
. o
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to be sold subjeet to the charge -then stated to be Rs. 3,680, and
- was bought by the defendant. It would appear that the pro-
perty ‘was considered to be worth nothing substantial beyond
the mortgage debt; the highest b]ddanS for all the lots only
" amounting to Rs. 9-12-0..

The second Court dismissed the plamtlffs appeal The‘

7 learned Judge proceeded on the ground that Ramhngappa was

a legal representative of Nagappa within the meaning of the

Code, because he was a relative of the deceased and was possessed:
of some of his property. He also relied on the presence of
Wyankappa as a party to the execution proceedings, arguing
that knowledge of them was thus brought home to the plaintiffs,
and that they could not be-allowed to lie by for years and then,

after the property had increased in value, to treat the sale as

invalid. - If, he said, they objected to the plooeedingsl as

ureoular they ouO*ht to have sued within the year aIIOWed by

the law of limitation.

' The plaintiffs appealed to the Hwh Court, when there appeared '
a great variety of judicial opinion. The appeal was first heard -
before Sir Charles Farran, C.J., and Parsons, J. The former of

~ those learned Judges pointed out the insufficiency of the reasons
- assigned by the Courts below for their decrees. He held that
notice should have been served on Nagappa’s heirs, and that in

- default of such motice the sale was informal and irregular, and
~ -might be set aside on an application made in good time, Then

he addressed himself to the question whether the sale, however

. irreﬂulail , was a nullity ; and he held that it was not, that it must

be set aside before the pluintiffs could recover the property, and
that they had never sued to set it aside. - Parsons, J., on the other
" band held that the sale was an entire nullity and that the

o plaintiffs were entitled to proceed as if it ha@l never taken place,

Upon this conflict of ‘opinion the case was referred to threc
other Judges of the High Court. Ranade, J.,agreed with Parsons,

J., that the Court had no jurisdiction at all to make the sale which

was consequently a nullity. Candy, J., without deciding the point,
- assumed for the purpose of his judgment that the .sale passed

- the property subject to challenge in a regular suit, but he held -

~ " the présent suit to be a-suit for that purpose He further held
B 172—-o : -
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_ that the suit was brought in good time apparently on tﬁe

MirgaRIUN

ground that the right to zet aside the sale is subservient to the
right to redeem, and that the necessity of impugning the sale
arises from the defendant resisting the suit to redeem. Jardine, J.,
gives his reasons at length for holding that the Court had juris-
diction to order the sale and that the sale was not a nullity.,  But -

‘then he expresses agreement with Candy, J., as to the nature of _

the present suit and its competency. The decree of the High
Court does nothing but direct -accounts to determine what
amount the plaintiffs must pay for redemption. It does not set --
aside the sale. It must therefore rest on the principle that the
sale is an absolute nullity, though in fact only one of the J udges
on the ﬁrst hearmg and one on the second heamng was of that
opinion. -~ : \

" 'This is indeed the cardmal point of the case, and it is one of
great importance to all those who take property under the
‘apparent sécurity afforded by a judicial sale; which in India is
conducted not by the creditor who seeks payment, but by the
Court itself. It is very unfortunate that the views which have
prevailed in the ‘High Court have not been supported by any
argument at this bar. Their Lordshlps have done what they can

_to understand and appreciate the views of the two learned J udges,

who think that the sale was 2 nullity, and to examine the

" authorities cited for that opinion, but they feel the disa,dva,ntage of

being without a respondent. .
Tt is not disputed that if the Court took proceedings wholly with-
out jurisdiction the plaintiffs would remain unaffected by them,

-and two of the learned Judges below go the whole length of affirm- -
ing that the execution Court had no” jurisdiction. But a decree
" had been made, and partially, thouorh to a minute extent, executed *

against Nagappa; and his estate was liable to make good the

~ balance. . To enforce this liability was: within the jurisdiction. of
" the Court.  If a judgment-debtor dies beforo full execution of a

decree the creditor may apply for execution against his legal

representatlve To receive that application is part of the Court’s

jurisdiction. - In point of fact the apphcatlon made was against
“ the estate of Nagappa,” and in another column Ramlingappa

" i named as his heir, The Conrt had jurisdiction fo receive such -
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_an application and either to reject it as defective or to order some* E

further proceeding. If Ra.mhngappa, had actually. been successor
in title nobody could have objected to the.regularity of the

proceedings. If there had been a dispute: who was heir or whether
the property had or had not devolved upon the heir, it was for the -

Court to determine sinch matters for the purpose of the execution,

If it had been found 1mposs1ble to discover whether any representa-

tive of the deceased was in existence, it was for the Court to say

what steps should be taken, All these matters, which might .

involve questions of nicety, were  for the Court to decide. It is

" clear that the jurisdiction was not lost for the reason that the .
form of application might be open to exceptmn How ‘was'ib lost -

afterwards?

" The Code goes on to say that the Courb shall issue a notlce to.
- the party agaiust whom execution isapplied for. It did issue

notice to Ramlingappa. He contended that he was not the right
person, but the Court having received his protest decided thast he
~ was the right person, and so proceeded with the execution. -In
so doing the Court was exercising. its jurisdiction, * It made a sad
mistake, ibis true; but a Court has jurisdiction to decide wrong

as well as right. If it decides wrong, the wronged party can only.

- take the course prescribed by law for setting matters right ; and
if that course is not taken the decision, however wrong, cannot be

“disturbed. The real complaint here is that the execution Court

: construed the Code erroneously, Acting inits duty to make the
estate of Nagappa available for payment of his -debt, it served
with notice a person who.did not legally represent the estate, and
on objection decided that he did represent it. But to treat such

" an error as destroying the jurisdiction of the Court iscalculated-

to introduce great confusion into the admlmstratmn of the law.

“Their Lordships agree with the view of the learned Chief Justice
_that a purchaser canuot possibly judge of such matters, even if
“he knows the fact ; and that if he is to be held bound to inquire

into the accuracy of the Court’s conduct of its own business no

- purchaser ab a court-sale would be safe. Strangers to a suit are

_justified in believing that the Court has done thab whmh by the
directions of the Code it ought to do. :
. As for authority, many cases are cited, but their Lordshlps
- cannot find any decision which supporbs the one now under dlscus-
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sion, That which is relied on by Candy, J., is Baswantapa v..
Ranu M, In that case the creditor of a man who was dead
sued  his mother in the character of heir, whereas the real. .
heir of the debtor was his widow. In August, 1878, the creditor
obtained a decrce ex parte upon which execution took place, and the
debtor’s property was transferred to the defendant in November,
1880, In 18813 son, adopted by the widow of the debtor, sued by
her as his guardian to recover the land, The plea of bar by time
under article-12 of the Limitation Act was set up; and it was
held that the article did not apply, beecause the sale was a nullity
and there was no need to set it aside. In that case neither the
debtor nor his estate were ever made subject to the decree of the
Court, the liability never was established, and the process of
execution had nothing to rest upon. The Courtactually had not
the jurisdiction which it purported to exercise. It is a different
matter when the Court has by its decree established the debtor’s

liability and is in the process of working it out against his estate.

Other decisions are cited in which proper notices have mnot

A been served after decree ; bub on examining them they all appear

to be cases in which pmgeedmgs have been taken, either under.
section 811 of the Code or by independent suit, within the year

~ allowed for setting aside asale. In such cases the necessity for”

distinguishing between irregularity and nullity does not arise;
and general assertions of the invalidity of such sales, quite
appropriate to the case in which and the purpose for which they

- are nsed, are only misleading when separated from their context -
" and applied to a case in which the distinction between 1rregu1ar1ty

and nullity is the cardinal point. ]

- Tt is then necessary for the plaintiffs to set aside the sale in
order to clear the ground for redemption of the mortgage. There
can be no’ quesbion that omission to serve notice on the legal
representative is. a serious_irregularity, sufficient by itself to

- entitle the plamblﬁ' to vacale the sale.’ But there may be

defences to such a proceeding, and justice cannot be done unless
those defences are examined by legal methods. It may be that
the plaintiffs could unite a suit to. sct aside with one to redeem, .

AN
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and that the defendant’s anticipatory plea of misjoinder Would 1f
tried have been overruled. Bub that need not be discussed,
because their Lordships think it to be beyond 1easonab1e dlspute
that this is not a suit to set aside the sale.

The plaintiffs have dehberately refused to make it such a suxtv'

in the face of the defendant’s challenge.- Tt can only be called a

suit to set aside a sale in the sense in which any other suit might be .
- socalled if it prayed relief incousistent with the validity of the
_sale. Candy, J., considers that the only thing wanting is a formal

_prayer to set the sale aside, and he says that if the plea had been

raised that there was nosuch prayer, leave would have been given

"~ toamend., Infactthe plea wasraised at a time when the plaintiffs
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- .could amend at their option, but they did not do it. - To give leave - ‘

“to amend at the hearing may have been in the discretion of the

Court, Bus it would be very far from a matter of course to.do so,

It would be giving leave to institute a new suit with the date
of an earlier one. The decree-holder would be affected by it.
" He would be a proper party and (unless there is some recognised
practice in India to the contrary as to which Mr. Phillips' could

not inform the Board) a necessary one. .The issues would be

different. It cannot be denied that the conduct of interested
parties at the time of sale may be a bar to them when they come

© toset it aside. The defendant said openly that if the plaintiffs .

- made a case for-setting aside the sale he had got an answer to it.

It the plaintiffs then made such a case he must have been allowed

to make his answer, and the issues raised by him or by the

judgment-creditor must have been tried. - When defeated in'the '

~ first Court the plaintiffs complained that proper issues had not
been framed for trying points connected with the sale’; which

was true, though it was their own fault ; but they did not ask to
remodel their suit. - When defeated in the second Court they
complained that the Court had drawn presumptions as to their
knowledge of the sale without issues or evidence, which was true;

_bub they did not ask to remodel their suit. In fact their case

- has been conducted throughout on the principle that the question
of nullity ‘was the sole question, and that they. could not succeed
" oh'any otherground. To allow them now to shift their ground

~and to make a new case, and that too without -allowing the
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defendant an opportunity of makmrr the defence which, he says,
he has in reserve, is wrong in principle and is calculated to work
practical injustice. ’
In the case of Jagadamba ()lwwdmm v, Dakkma M okzm, report—

ed in L. R. 13 Tad. App. p. 84,® the plaintiffs were reversionary
heirs of a deceased Hindu, subject to the interest of his widows.
They brought suits not long after the surviving widow’s death to
recover the estate. But-adoptions had been made in 1853 and
1856, cither of which, if valid, would displace the plaintiffs. " The -
law of limitation applicable to the case (the Act of 1871) provided
that a suit to set aside an adoption must be brought within twelve
years after the date of the adoption. The plaintiffs sued, not to
seb aside the adoptions, bubto recover the estate ; and they argued

* that their title was good “until an adoption was set up ; that those
= who set it up must prove its validity ; which accordingly might be

controverted by the plaintiffs. There was difficulty in the case -

- because the expression © set aside an adoption” is inaccurate ;

an adoptmn cannoh be set aside, though its validity may be
1mpeached and in fact the language was altered in 1877 before -~
the appeal was heard. This Board found, however, that the
expressmn had been frequently used in legal documents and was .
known to Indian lawyers as a short way of denoting any process
in which the fact or. the validity of an adoption was disputed.

- On that ground they held that the Legislature must have intended

to place the specified limit on suits for these purposes. Then the
suit, being rightly described as one to set aside an adoption, -
attracted the consequence that the time for suing ran from the

- date of the adoption, and that the suits of 1873 and 1874 were -
*_barred. It is obvious that the expression “set aside a sale” is.

" not attended by any such difficulty, because asale, valid until set .

~ aside, can be legally and literally set aside ; and anybody Who

desires relief inconsistent with it may and should pray to set it -

- aside.  That brmgs us to the last point in this rather tangled

‘ controversy, mz what is the period allowed for sefting a sale
“agide ?

Their bérdglups have dlSCUSSOd the nature of the suit in detall

" because the two learned Judges who afﬁrm or assume the reality

Cwasescazes. o



VOL. XXV.] ' BOMBAY SERIES..

of the sale make the case turn updn it. But 1f the conclusmn

could be reached that the suit-is one to set aside the sale, the
result would be equally fatal to the pl'untﬂfs Article 12-(a) of

the Limitation Act of 1877 provides fh_at a suit to set aside a -
sale in execution of a decreé must be brought within one year

after the sale is confirmed. That seems precisely applicable to
the present case. It issaid by Candy, J. (with whom Jardine, J.

agrees) that it had not been contended that the- plamblffs were-
. “bound to sue within the year:and he refers to a text-book for

cases to show that the article does not apply to a suit fora

. declaration that the sale is inoperative as against the plaintiff,

Here the sale 1is, as their Lordships hold, and as the learned
Judge himself assumes, operative as atramst the. plmntlffq though
“liable to be set aside for due cause. '

The only case cited by the learned J udge himself is Bhagvant
~Govind v. Konds, reported in 14 Bom. 279, In that case there
was no judicial sale, Property was mortgaged by a Hindu, and

. after his death his widows, who seem also to have been guardians
_of his infant heir, sold the property to a trustee for the

~ mortgagee, The heir sued to redeem, but not till after the

- expiry of the three years after his majority, which by article 44
of the Limitation Act are the limit of time for settmg aside a

" sale by a guardian. In overruling the plea of limitation the

Court - made the following observations : " The 'necessity of

impugning the sale of 1863 to the second defendant arises '
from the second defendant’s resisting the ~plaintiffs suit to.
redeem the mortgage and is therefore subsérvient to that suit.” .

That is the only reason assigned for overruling the plea,

Candy, J., says that these observationsapply exactly to the facts

, of the present case. - Possibly they do, but their Lordships find
it impossible to grasp the reasoning behind them. If it means
that the right to set aside the sale is kept alive as long as the

 right to redeem would subsist by virtue of the mortgage, the

" result is that the validity of the sale might be held in suspense for

sixty years. The twolearned Judges intimate that there is alimit

" of twelve years, but how that limit is arrived ab does not appear.
They treat the sale as valid until vacated, but apparently they
“pllow it just so much validity as suffices to turn the possession of
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the mortoragee into the adverse possession of  an absolute owner,
and no more.- But if the sale is a reality at all, it is a reality

defeasible only in the way pointed out by law ; and it seems fo

their Lordships that the case must fall either within section 311
of the Code or within article 12 («) of the Limitation Act of -
1877, or within both ; anyway, there .exists a bar by one yea,r R
delay. :

The antatmn Act proteets bond fide purcha.sers at ]udlcxal -
sales by providing a short limit of time within which suits may
‘be brought to set them aside. If the protection is to be confined
to suits which seek no other relief than a declaration that the
sale ought to be set aside, and is to vanish directly some other

- relief consequential on the annulment of the sale is sought, the

protection is exceedingly small. Such however seems to be the

~ effect of the doctrine of subservience laid down by the Bombay

High Court. In the adoptlon case just cited from 13 Ind. App. .
this Board remarked that there was no prlnclple on which simple-
declarations of invalidity should be barred by the lapse of twelve
years after the adoption, while the very same issue, if only mlxed _
~ up with a suit for the possession of the same property, is left open
for twelve years after the death of the widow. Their Lordships

“make the same remark now. What is the justification for -
refusing to construe article 12 (a) according to its obvious

" meaning Whenever a su1t01 goes on to pray for that relief which"

is the object, perhaps the only object, of setting aside the sale ?
Thelr Lordships hold that both the letter and the spirit of the
" Limitation Act require that this suit, when looked on as a suit:
to set aside the sale, should fall w1th1n the prohibition of the \
artlcle .

“The ngh Court ouorht to ha.ve dlsmlssed the plmntlﬁ’s appeal
‘with costs, in accordance with the opinion of the learned Chief
Justice... The1r Lordshlps will now humbly advise Her Majesty -
to make that order, reversing the. decree appealed from._ The
respondents must pay the costs of thls appeal. o

, Appeal allowed

s Sohcltors for the appellant —-M essrs, L’dwards, Heron & C'a .
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