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AJ AB SINGH AND omnns, ArPELr.AN'rs, 2, NANABHAU VALAD
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On appeal from the Hlo'h Court at Bomba,y. :

Documenturg emdence—Old reports of panchdits—Claim to a 'uatan -
: “existing from Mardtha rule. .. «

Title to an 1nhentanoe devolving upon a single heu‘ was contested between the -

-.'partles representing;. respectively; two lines of descent from the same ancestor.

Ho bad three sons whose posterity eontinued in three lines till the extinction of

- the senjor line of deseendants in 1877. On this, the last of the younger of the
“ two surviving lmes olaimed to have his right to the succession deolared ’

\

- have been the pmnt then in dlspute, and the entmes a3 fo it had been tampered
with. © T - :

" The enquiry, however, into the h1story of the famﬂy was mmute, it took place .

The question was whether an ancestor of the claimant had adopted as his son & .
member of -the family born in the senior line. -The decision depended on the
weight to be attached to entries in old documents “These wera “réports by pan-

oh4its to the Collector of the years 1819—21, preserved among the Mémlétddr's
records, and’ they rela.ted to questlons of “sygoession between the heads of the -
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famxly hues, d1sputmg then, -as were their suceessors now. The authentwlty of

the reports Was not impeached. But the adoption now in question could hardly

bafore a eompetent local tribunal, ‘and the report was sxgned by the plaintiff’s

: grandfa.ther The ﬁndmgs were- held ' strong’ evidence -in ma.tters of fa.mlly ’

adigres. The decision of the ngh Court; which had dismissed the. suit, (after

bringing home the fact of the part obhteratmn of the entry to the plamtlﬁ), Ws.s, _
. on the emdence, maintained. .-

APPEAL from a decree (2nd December, 1890) of the ngh Court

reversing a decree’ (30bh November 1887) oE the Subordxnate '
- Judge of Dhuha. LT T v
" *Present : Lonns Hoenovsm, MAcNAeHmN, AND Monms, AND Sm R, Coucw.
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1888, ThlS st for adeclaratlon of trtle was brought by the father
" AJAB Sixem of the present appellants against the respondent, clalmmg_,to
Naxsemay: | establish his right to the Rawulki vatan at Karwand, as his
‘ - ancestral vatan, in tdluka Shirpur, zilla Khéndesh,  The- plamt- -
iff alleged that he was entitled, as the nearest of the descendants -
from & colmon ancestor, Sultanji, who died in the last ceritury,
to inherit on the death of the last male” holder Bhilesing, who
died unmarried on the 14th September, 1877. Sulfanji havmg
* had three sons, there were three lines of descent, the senior line
- becoming ‘extinct on.the death of Bhilesing, The plamtlff‘b
Madhavsing was sixth in descent in the third lme, and Nana-
~ bhau, the defendant, was sixth in the second line.  Fach of these
claiming to be heir next. after Bhilesing, they ‘were, before the .
- recognition of either, 1eferred to proceedmgs in the Civil Court,
and, accordingly, this smt was, blonght on the 9‘oh September,;
1886, . - . B W ; 5

"‘The claim . of Madhavsmg, W1th the assent of both par’ues,%,

‘ turned upon the decision of a: smgle question of fact ; whether *
- SuJa.nsmg, youngest son ‘of Bhaba, the latter. being first in. the'
~ senior line, had been adopted by Futtehsing, son of Esba, in the "
junior line ; it not being disputed that SuJan would have been~
thereby: removed- from his orwmaJ ‘branch to the other.one, or’
‘,thut the proof of thls adoptmn Would dlspose of bhe plamtlﬁ’ }_
clmm e SRR

The facts are sta,ted in thmr Lordshlps ]udgment The Sﬁb-ﬁ?
ordmate Judge - -decided this -question in favour of the plamtlﬁ’

" This : decision Was reversed by the HlO‘h Court (Sargent cJ.,
- andCandy,J) LT -

.. The questlon of thg facb of the adoptlon was agam 1alsed on':
: "the present appeal. '

~Part of the gudwment of the High Court was as follows .
e The pa.rtles in the. present case having elected to’ go %o trml,
~"'on the sole issue whether Sujansing was adopted by Fubtohﬂmg,"
“rely on certain_old documents taken from the M4mlatdar’s records.’
-In 1818- 1819 there was a dispute between Bhlmsmg and Nahar;
as to which Was the semor, Bhaba or Gungba. This - was. refer«;
< red to a panch Who 'in thelr report gave a hlstorv of the ramlly,7
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holdmg that Bhaba .Was: the senior..’ Nahar admltted the fact Wl'é"si o
and gave a klzotpatm ” to that eﬁ'ect. R et : A.m; Smen

e In 1821-1822 thcre was'a dlspute between Bhlmsmg and h1s wanw
- son: Udesmg on’ the ‘one:side, and Nahar’s ‘son. Dev1s1ng on the -
ot.her as’ to- Devmmrr’s alleged: adoptmn by DurJan’s ~widow
BalJabal “This ‘matter: was referred to -a'panch,” who:in their.
“report- gave a history of the" family, holdmg Dev1smg’s adop’olon :
- proved. This was conﬁrmed by a Judlclal decision.. sl
" Phe presenb defenda.nt ‘on whom the onus pmmamly 11es,
asserts that" the fact of Sujan’s adoption- by Futtehsing -was-
mc:dentally mentioned in these documents, and that plaintiff has-
. tampered with these:documents, and endeavoured to remove: all-
- trace of the mention therein of .th§’ adoption,. If defendant can
~make good. his- conten’mon, then there is a presumptmn that
Su)ansmg was really a.d@pted by *Fubtehsmg The only person
~ whose object it could have-been to remove the. mention of the
«fact of the adoption from - the documents is ' the plaintiff, and his’
obJecb .must have been to conceal the facb . If . the fraud is
brougbt Thome to him, it may .be inferred that as a fact, SuJa,n
- was- adopted by Futtehsmg, and plaintiff is. nat- entltled to- any’
: aesmtance from. @e Court.in asserbmcr his tltle to be cons1dered :
the senior representatwe of the famﬂy Inspecinon of the Teport;i
of the paneh in 1819 -shows that words: reciting: Sujan’s adoptxonj
“were ongmally written in the .document. This fact cannot be
demed b}% plaintiff, for Whom however 1. ig! contended _that the:
Mvwords were deleted at the - time When the document was drawn ;
~up.. This is. extremely 1mprobafﬂe, as there is no trace pf a,ny
sugna.ture or endorsement ai;testmg ‘the deletion, Whlch 1s ‘made
“"with ashes or qome such substance,rmxed Wlth 1nk the obJect_v
a,pparenhly Yeing. o ‘entirely Ohliterate as far as: possible {;’hej
j words in-question.  They cannot now be read without the ‘paper
bemg héld: up against the light.” Tn one portlon the"srrmdge has
entlrely concealed the former Wmtmg : ’

g But 1t can be shovyn that the ' eletlon mqgt have been made,
; [ rie ¥ 9 v\
,f' nob 'n'1818 Zbut betWeen 1é7'8 anrl 1’883 5. !

PEFIFD ST

,_Qn a’ sbrxctr examma,tlon 1(; Wasé mgde (Qle T tha,i; thls Wa,s the
; gage. tl;e recxtal of hhe a.doptxon exxstea when the docu-

-t
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~ rents were s:gned and that the attempted fraud Was the plamt-f ',v

iff’s, not the defendant’s, = % ¢
" The claiin was dlsmlssed with COSts g
On this appeal A. szlhps, for ‘the appellants, argued that,

’ ,the ev1dence was sufficient to support their clalm. The burden
~of proof had been rightly laid on the defendant, but there was -
- @rrdrin the finding that it had been dlscharged The respondent -

had not proved that Gungba was senior to -Esba, or that SuJan-’
sing was adopted by Futtehsing. - ‘

J.D. .Mliyde for the respondent, submltted that the ngh :
’Court was right in ﬁndmg that the a.doptlon of Sula.nsmg was‘
‘estabhshea T

4. szlhps rephed L :
Afterwards, on the 26th November, theu' Lordshlps Judgment

\ Lonn Homovsm ‘—-I‘h‘e questlop in th;s.case,.1s most »,reac,hly
. explamed by means of a pedigree.; and one is annexed W}nch
‘has been extracted from thosein the Record Wlth the onnsswn of_
some unnecessary names-—-y:\; e S

RO

' Qumnm
’ “BmABA R ' . : ) dvxex;Ar ": FESBA.
AR [T . FER RN I o R B
b T - "5 "Nahar ot © i T Fatteh
| T '.i;‘;*!f:‘ o E ©-7 1 adopls
glgbim Wit o S ool L Sy
ob 8 P’} :owho - adopted - l RO A
adopts byFntteh? NI I [ R
‘Devi = Dhun - . ¢ I [
Durjan = Baljabm . adopted ; e ¢ NN
%7 ob, 1798 l " obi 18!8 <7< by Baijabaf . - R Durjtm ST ghim
. E * : to DurJa.n Nanabhau, - pted .
<Devi’ : X - the defendant by Lals wxdow N
adopted Sy 2 to him. X Ude - |
in1815 RS el ::f e S e T CRTRE
' L ' ' Madbav, -
Eardar theplamtiﬁ
p
“ob. 8. P, A T

It shows that from the common ancestor of the partles there
have descended three lines of issue ;' that the senior hne, that of
Bhaba, is extmct " that the defendant belongs to the second: hne,

“that of Gungba; and’ the plaintiff to-the third, that:of ‘Esba,
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‘: Plaintiff: and c'tefendant each clmm ‘to be helr-at-la.w of Bh11

.“/ or addinghis honorary suffix Bhilesing, the last owner:of the -

property, in ‘dispute. . The plaintlﬁ is the lineal desoendant of

"~ that he was ‘adopted into ‘the third lme The plaintiff denies
- that, and the question in_ thig appeal i is whether or no the adops

. tion was made.. The Subordinate Judge determlned that issue-

in favour of the plaintiff, and the High Court in favour. of the

" defendant. - The plaintiff ha,s appealed and the present appel-’

: 1a.nts are hlS helrs

In opemno' the case Mr. Phllhps submxtted another questlon :
: 'mz whether  the line of Esba is not senior to that of Gungba, -

B 30 that Sujan’s descendant would still be heir even if he had been
‘adopted into Esba’s line. The. contents of this Record do not
favour such a sapposition. " But their Lordships are’ clear that

the plaintiff never raised the question in the Courts below. The .

~plaint ‘sdys nothing about it ; neither do the settled issues; the
~ Subordinate Judge does not address himself to it ; and the High
- Court says ‘expressly that the only question is’ ‘the adoptmn of
,fSu)a.n on proof of Whlch the plamtlff’s case must fail. o

The- property i d1spute 18 somewhat peculiar in its nature. It

“js an- interest in lands- granted by the Marétha ruler of the:

iv “eountry;” Whether ‘Holkar or the Peishwa, to the Rawa.l family
" for military services. The lands are part of thg territory which
- was conquered or acquired by-the first ruhng olkar, and which
" passed to the East India Company in J anuary, 1818, by the Treaty
"_of Mundisore. The interests not granted to the Rawals were

- vested in the. Sirkar or ruler and ha.ve passed to the Secretary
" of State in Council. Since the death of Bhil the ‘whole _property

: “has been in the hands of the Collector, and this suit is not for’

- possession but for declaration. of title. -The property is clearly
: one which descends to a single heir by the rules of pnmogemture.
: Apparently the incidents of title are such as are usual in this
 kind of tenure, but it has not been necessary to travel minutely
. into such ‘matters, because all things material to the present
question have ‘been the subJect of express ﬁndmgs in the course
.. of legal proceedmgs.

Ot isos
AJaB SINGH

.. . -
: <. NANABHAU,
" Sujan who was born into the senior line.. The pedlgree shows . '
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. bands (kinsmen), &c., take objections (to the same), do you issue strwt (peremp-
~~ tory) orders, - Bo this known.” . . , 2 :

_~ 'The lunar dates of ‘writing and recelpt have been destroyed 'byv,

1703,

% e
;’.‘gbecame 8 prey to v101ent dxsorders which, la.sted many. years. :
. Holkar’s own. dominions civil war bioke out comphcated stnfes}.’/
“.;arose between him_ and others of the grea.t Ma.ré,tha. faxmﬁes,

° . THE INDIAN.LAW PEPORTS [VOL. XX,

In the year 1793 Durjan d1ed ‘without i 1ssue Ieavmor Bngabm :
his widow. At that time the reigning Holkar was a lady whose

'varlously spelt name may be designated as Ahr]ya Ba1 ‘She was

the widow of the son-of the first Holkar conqueror, and after his

" death she assnmed the. government and carried it on with marked

ablhty and success for thirty years. . Notice of Durjan’s death was
given to her by Baijabai according to the custom. in such cases,-

7 _and apparently because of her double capacity as erkér and as.
Jomt-owner Ahilya Bai’s answer runs as follows — S

u From your friend Ahilya Bai Holkar Raul, tarf aforesmd, salutatwns The
Sur year one thousand $wo hundred and ninety-three (A. C. 1792-93).. T have

" roceived the letter which you sent and have noted the contents.”  You wrote to

say that Drirjansing Raul bad been ailing and that the medicines tried (on him)
proved ineffectual and that he died, that God willed it so, and that could not be
helped, and prayed that an ablayapetra might be sent in the name: of his full

_ brother Bhimaji Raul. As to that, Durjansing*died ; God’s will be done..

have sent a separate abkayapatra in the name of his brother. - Should the bhau-

white ants, but it is shown that the letter pa.ssed some tlme in-

Bhim ‘was aeeordmgly pla.ced in the management “/and in the'

~year 1805, upon some complaint by him of disturbance’ on’ the‘

part of Nahar, the then reigning Holkar Yeshwanb Rao confirm-

. ed his position. é‘i{r. Phillips has argued from the language of
. these orders that Bhim became the owner of the property. There

is nothing in’ the language to denote that- he was Ihade owner,
though doubtless management carried some emolument thh it,
and was a coveted position ; but it is not worth while to examme‘

closely into the question what klnd of mterest was conferred on
‘Bhim, because it is. quite elear that his position, wha,tever it may

g ihave been, was one. liable to be d1splaced by the adoptron of ‘a
_fson to’ Dur]an. ~Ibis certmn, however that he contmued o be

o manager for | some year S, ! :

Not- long after ‘the. death o‘c' Ahllya Bm the Merdtha _Sta@es
* Inff




VOL XXV] BOMBAY SERIES. .

% ,
the Pelshwa, the Gdekwdr and Sc1nd1a, and between them a.ll'

and the Company The v1llages belonging to this property were
}devastated Bhim fled away.: - Nahar assamed’ the task of re

: setthncr and managing the Jands. “In that state were a,ﬁmrs in-
:1815 ‘when. Baqabal adopted Nahars son Deu to be ‘son of"

Dur‘}&n R .

- Some tlme afterwards 1t appears thab Ballabal repented of her{'
‘adoptlon and inclined ‘to Bhim’s branch of the family. - "The adop- g
-tion of Devi, however, could ‘not be, or at all events never was,
-undone. . But about the time of Baijabai’s death in 1818, Bhim
~made attempts to dispute the title of Devi or the management of -
:_pNahar, and these attempts led to proceedings which furnish .the

~proof of Sujan’s adoption by Futteh.. The dispute was referred
for “enquiry to a panchéit, whose report . dated 7th February,

1819 ‘will be found in Exhibit No. 73, ‘After statlng the family -
- pedlgree down to ‘the” brothers Lal and Su]an the report con-:’

Ctinues :— " 1o r. s

i*;- «Of these the elder Raul Lalsmg, had en]oyment of the kérbhar (mam\ge‘T
ment) till - his dea.th Sujansing’ (b) was taken m adoptlon by Yesbas gon -

wFuttehsmg ), a mmor ().

1n the Record

w (b) The’ eqmvalents of the Words ‘Was taken in: adoptmn by Yesha.s son

Fnttehsmg have been deleted; and the deletion appears | to:have been ‘made with
“ashes - or .some such -substance mixed w1th mk, the object bemg ‘co entu'ely
obhterate the words in question.” < o s

u (¢) An interlineation i in the orlgmal noTE

Both the dlsputants Bhlm and Nahar s1gned the report orr

memorandum as it is called in the tlanslatmn 5 ea,ch saymg that
he -agreed.to What is sta.ted fnit, o SRR
It does not appear whether any fmmal order was made on thls
report and there is not in the Record any. order of reference or
‘formal statement of the case to show what was the precise .sub-
jeb of de01s1on But the report was ﬁled and preserved in the
:Collector’s ofﬁce from whence it is now produced;” The adoption
of Sujan could, 1t is true, hardly have been the pomt in dispute ab
thls time. But it is clear that a minute local énquiry into the
hlstory of the famﬂy from Sn‘tanp downwards took place before

The references (Z)) and (c) are. to the sub30med rema.rks made-‘

A.un Sn«m

Nnumuv. :
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a competent local tribunal ; and then' ﬁndlngs are strong ev1dence .
in matters of family pedigree.. W hen it is added that the parties
to the dispute were the heads of the two family lines that are
now disputing ; that Bhim could not have been insensible to the :

“importance of keeping himself, if he could,in the senior line;

and that he signed the report; its evidence against him is con-

. clusive unless he can bring some counter-evxdence to contradlcb

or invalidate it.

The Subordinate J udge appears to have treated the reporb
very lightly because it has been tampered with, But its original .
‘wording though smudged is decipherable, and there is no dispute -
but that it ran as above quoted, except possibly as regards the
interlineation, which is not material. If the original words of -
the panch can be known with certainty,.a subsequent attempt -
to destroy some of them cannot do away with their. effect. - The.
 plaintiff’s counsel at this bar has taken s different line of argu-"
ment. He submits that the smudged words were so treated by

' ‘the panch themselves and represent their final opinion before the -

report was signed. This suggestion is ‘pure conjecture, it rests -
on no evidence, and it is to the highest degree improbable, - The )
suggestion is that the draft report must have been found erroneous -
in a point.important enough to call for alteration, that the alteration

' ~was effected by some ineffectual smudging, that in that'state‘_;

it was sxgned by the seven members.of :the panchdit, by nine
‘witnesses and by the contending parties, and yet that nobody
thought of aﬂixmg any note .or mark :to mdlcate ‘that any 8
“alteration had been made. -That is incredible. -~ il

- Moreover, if the words in question are removed What remaing .
“is nonsense. Either the word “ Sujansing * alone remams, orif
"“the mterhneatmn be. accepted “ Sujansing a minor.” Neither has
a,ny meaning at all. - Their Lordships.hold that the suggestion .
~now made for.the plamtlff is.without Welght and that the repork -
- must be read as originally written. . It is. sufﬁclent to prove‘ t}le L
adoptxon of Sugau by Futteh R R e e
-There was a further reference to anothel paneh on the i
questmn whetlrer Dévi had been adopted.  They reported in ‘the .*
" year 1822, and on their report the Collector’s  Court found that
wDev1 had been adopted and decreed’ thab he should carry on the
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,’fplayed apor’ the records of the ﬁrst panc - The
ii,mdeed supporbs the’ ﬁrsb But such support‘ls not necesbary, and. 2
'f;'asfthere is no surrrrestxon th&b the ptoceedmfrs m 1822 contradict
“those of 1819 or.in any, \Vay 1impair thelr force,. thew Lordshlps
“do ‘ot now: go mto detail about them..

The lea,rned Judo'Qs of bhe. Hwh Coutt ‘have subjected. E‘(hl-‘i
-;bl -73 and the several copxes or duphcatea cognecbed with if to- a
ijuo‘orous exammatlon ‘with the view of’ finding out w hen it was’,
Ftampered with and how They conclude’ that it was done between:f‘i
;;_the years, 1878 and 1883 in- the mbexests .of the plamtxﬁ They )
:show strong O'rounds for thls opinion, and the pla,mtlﬁﬁ’s oounsel

}'thoutrh he’ dlsputes thelr mference and suggests another explana.— ;
“tion of the condition in - whigh No.73 i 1s found ha:, net challencr- :
J':ed» any.. of the ‘sta ements: on. which. the learned "Judges. found -
_,theu' mference It can hardly be doubted that they are- rwht :

jémmlar resulb has followed an. exammatlon ot the documents
‘;rehtmtr to the pxoceedmws of 1822. . Thelr LOldShlpS, however,
_,;n,cmm refmm from going into’ deb‘uls in . elbher _case on. this. ooca.-f;';
}snon beca.use in‘any., view the authentlclty of No. 73 a.s sta.ted in
‘the. record: is- ummpea.ched ‘and . “that is “sufficient to plove the
Vdefeudant’s pointi- i S L

“The plamhl’f has faxled to’ prove “his t1tle, and . their Lm d.shlp%
iwﬂl humbly. advise Her, Ma]esty to ‘dismiss the appeal The

7appella,nts must pay the costs.

Ap[eal dzsmzssed i
G’rouc/a, L’clmcmds, aml

5 10352
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