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ey + 1900, - registered as tlmt of the person to whom "the amount due under the rules oE;:»:
" IN R t.hts saciety after your death shonld be pmd. ‘

%. PgImA'r .+ Dated Nadidd___.
Sd’cm::r »Compared by Karkun__.  Diret -
Sl - irector.

- ___ Secretary and Manager. .
N. .—The corhﬁeate should bo preserved as it should a.ccompany death
certxﬁcate. A L

: The reference came on. for arwument before Ranade, Crowe, ’
and Whlt\vorth JJ. P

”

Réo- Bahadur V. J . Kwtzkm 2 Govemment Pleader, aoremst ;

. the teferenoe. S I
- L B LR w"/ PR

Per C’umam —We are’ of opmlon that the certxﬁcate in questlon,
: does not come under article 19, but falls under article 47 (@) of-
Act II of 1899 and is hable to pa.y ad vaéorem duty

~ -

1

i

';ORIGINAL OIVIL

Tasen
= March 11. -

- C’ml .Procedwe O'Oak ( XI Vof 1889), semqn 153——Jomt debtors—Suzt agamst't
several joint debtors—Judgmen#a_qamst one joint deblor who admzts claim

" does not bar. suit against. otlwrs——-C’onhact A(,t (IX qf 18/2), semon 43.—,'~
Partnea s—Prachce——Pmcedure o 2

In an ) Action agamst two alleged partners, Whloh came omasa sho1t cause, one z
of the defenda.nts admitted the claim and judgment- was thexefore passed against -

"lum for the amount clauned The second ‘deferidant- demed “hig par tnerelnp i
;- 'with the first defendant and his liability to the ‘plaintiffs, and on his apphcatmn«
the case as aga.mst ‘him was transferred to the list of long causes. and postponed.
He then filed a supplemental' written s’catemenb in wlnob heé pleaded that the -
cause of action  alleged in- the plaint was Jomt that it had become merged

,m the ;mdgment recovered against the ﬁrst defendant and that fu1ther proceed-

mgs Jin-the suit were therefore. bamed. prellmlnary issue. on th1s pomt Wes'
ralsed and argue : :

Eeld that the suit’ should proceed Tn an' actmn oommenced ao-a.mst several
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Jmnt debtoxstjudgment 1ecovered agamst one of them who admlts the claun

does not bar the fuxther p1oseoutlon of the suif a.gamst the others.

HEARING on prehmmary isswes., .o
: “Suit against the defendants Dhunji J a1tha and Ludhoo Plem']l
for the sum of Rs; 7931 bemg the prlce of 1ron sold and dehvered
to them as parbners. e = :ﬁ
.On the 29th J anuary, 1901 the dase, came on for hea.ung as a
short cause. - The first-defendant (Dhunp J altha) appeared and
" admitted the claun and a decree was then passed aga.mst him -
for the full amount B T T A A R SR
" The second defenda,nt ﬁled - ertten statement denyma tha.t
“he was a partner with the ﬁrst defendant (Dhunji - Jaitha) and
' denymu his liability to.the - plaintiffs. . As‘against” him the suit -
- was on: his. application transferred to ‘the - list of long cailses
"and postponed. --He afterwards ﬁled a supplemental written’ jt
: statement as follows — e T i : ‘

e —_'-._.5_ -

SR Y

) K Thls'defendant m’shout prejudice to the defence set Eorth in his ouginah

* written statement says that the cause of actmn alleged in the plamt againgt -
the defendants was joint and one ca,pable of .being. merged in’ a judgment -
recovered against one of the defendants, and that: on the 29tk of January, 1901, k
- the plaintiff recovered judgment against'the first defendant for the sum claimed -

- in this suit in respect of such cause of action.: This defendant thereforvsubmlts
“that the said Judvment isa bar to further- proceedmcrs ‘against this defendant,
.in respect of such cause of- actxon and that t‘ms suit should be: dlsmxssed as

; agamst him with cosbs e
. s ; ‘

be trxed as prehmmary issues : ,
(1) Whether the Judcrmenb reoovered in thls suxt on the 29th
Janua.ry, 1901, against the first’ defenda,nt is not a bar to further
proceedmws against the second defendant, ;-5 bsr T

- (2) ) Whether - the suit should not be *dxsmlssed Wlth cos"bs

. agamst the second; defendant. R - :
These 1ssues now came on for trxal.

Invem;zt;l/ (Wlth Saott Actmg Advocate General,) for defenda,nt.

. The suit cannot 'be- ‘continued against the second defendant.
J udgment has already been passed.. avalnst his  partner, the first -
\defendanﬁ The Jomﬁ debt ha,s therefore become merged in the
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3udgment and the suit is at an end. K my v Hoale(’) Keazrlall v\' 3
Hamilton® ;- In. Re Hodgson® ; - MeLeod v. Power®); -Hemendro. .

'Coomarw Rajendrolall®; Nuthoo Lall V.S/wu/cee Lall®; Br insimead
v, Harrison®; Gurusami v, Samurti®; Rahmn&/wyv C. A Turner,® .
. " The latest case on the point i is Muhammad Askari-v. Radhe Ram ' N
. Singh"9 in which it was held that. the’ doctrine of King v. Homei 3

is not applicable in India, at all events -in-the mofussil.. That-

~ decision is Wrong and it is not bmdmu on this Courb

Lowmles (w1th Raz/»es) for p]amtlﬁ‘ N
~ In order to decide whether the rulein ng v, IIoaae(“) apphes, A

- it is necessary to ascertain whether it is a rule of law, or merely ; :
- s rule of procedure. We say it is arule of procedure. If so, we

must take our procedure in’ ‘India from the Civil Procedure Code -

- (Act: X1V of 1882); a.nd sectmn 153 of that Code is de01s1ve on
. these preliminary issues. Theprocedure in England may be .
- rdifferent, but in India we are bound by that section. Is this

,rule then & rule.of- procedure? "In Kendall . Hamflton(m 1b't’f>

is'so called by Lord Penzance (pages 025 and 530° of the report)
" and “by Lord OHagan (page 584). The case of MeLeod-v.: »

*Powm(m confirms the view ‘that the rule is'a ‘mere rule of pro-(
_cedure Reference is. there ma,de to two of the English rules of
,p1ocedure vz, order XIIL. r’ule 4« aud’ order xv. rule 5, which (1b

* was said) created certain’ exceptlons to thé rule laid | down in .

. King v. Hoare: It was held that MeLeod v, Power did not fall :
- within these exceptions : ‘that these speclal rules did “not apply,
~and that therefore the general ru]e of King v. Home apphed’ "
- We contend that if the rulein Kmy v. Hoare is the general rule
" lin India, then sechon 153-of the Civil Procedure Code (hke the’ )'

*-English rules just’ meutloned) creates exceptlons to lt and “that .
thls case. falls w1thm tbat sectlon and is an exceptlon See also-

Q‘Wv :; PR LR

XY (1872) . R. 7 o P 547

Trv - (8) (1881) § Mad. 37"

-9 (1890) 14 Bom. 408,

N (1900) 22 AlL 807,55 %)

, UL (D (1844) 13 M. & W. 490
(s) (1872) 10 Beug L R, 200 18 Cal (12) (1879) 4 Ap. Ca. 504.".

- W‘R 408 e T (9) (1898)2Ch 299 i

SRY (isay15 31, W 400,
() (1879) 4 Aps Ca: 504

N C)) (1898) ZCh 295,
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% eall V. Iames (1) \ All the Indlarf cases cxted are-cages in whlc s 0]
there were two separate ssuits,, 80 - that the present questlon i5-
not covered by Indian authority..- 'I‘he ‘case of Hemendro C’oomar
” : Ra/endrolal/ @ was decided upon the suppomtlon that the rule -
“in ng va: Hoave was a tule of law, and. ot a rale of procedure
But KemlalZ V. Hamzltan(3) in “which: Lords Penzance , and i
O Hagan. expressed thelr views had ‘not then been decided.
Our first point thus is that the ‘rule ‘in King v. ‘Hogre-is in-
Indla excluded by sectlon 153 of- the CIVII Procedure Code. and"! ;
does ot apply g :
<N ext we. say that ha.vmg reourd to sectlon 43 of the Contrac
*Act. (IX 0f-1872) that rule does ot~ app'ly “The. basns of the
rule in ng v. Hoare is that the- habrhty of partnels is Jomt
:#That is the law in Eng]and By English law, if one of two Jomt,i
: contra,ctors ‘was sued he might plead . in abatement and the suit
abated ‘but the. rlo'ht to sue remained, and a fresh sult mloht be -+
brought - But if Judgment Wwas obta.med agamst one of two Jomt
contractors the cause.of actlon was exhausted.”. - "V
But Where hablhtv is joint- and several, separate suits, w111
he ao«amst the debtors and Judoment arramst one; seannot eﬁ'ect
the rmht to sue another Sectxon 48 of the- Contract Act hus
made the hablhty of pmtners in India ;]omt a.nd several Motzlal
e ("hellabhaz(“) Lulcmwlas Kﬁmyz 73 ; Mfukammad
v Radhe Ram. @ - S :3»
Lastly we ask. that if the Court should be asa.mst us on the 3
two points we have, rmsed the proceedmgs m -this casé. agamst
the first: defendant and the _]udo-ment agamst hlm should be set 7

J AI’.I.‘HA

M unsier ] (Jase .

defendants

o ’Invemnty in reply s e :
-The ;]udo*ment and” proceedmo's adamst the- first defendant ¥
cannot now be set aside.- An a.pphcatmn mlght ha.ve been ‘made
do thls before the order for a heamng on the prehmmary 1ssues

‘ i o) (1893) LT, k. 4) (1892)17‘Bom 6.
(2 (1878) 8 Cal, 353" (5 (1882) 6 Bom. 700.
(a) (1879) 4 Ap Ca. 504 %(6)(1900) 22 AIl 307

" (188%) 10 Ap >Oa 68055 p. 689, .
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1901'-}_\- was asked for and obtamed The order cannot be made now.’

2piog.:i. The fivst defendant 18 not’ here and has had no mnotice of- this®
D»ng},; -~ application, - But in any event the apphcatlon would be useless.”
JAITHA. |

- Hammond- v. Schofield. V- A right cannot be resuscitated.® ‘To
- seb aside the judgment would be to revive a right that is gone
“The rule in King v. Hoare is not a rule of procedurs. See,
\Lo,r'd Blackburn’s judgment in Kendall v. Hamilton®  Section
153 of the .Civil Procedure Code does not prevent the second
- defendant from raising the point. on which he now relies. = All
“the cases are in his favour. except Mukammad v. Radhe Ram,®
~which is wrong. In England one joint contractoi’*may - be sucd.
“alone, but he can_apply to have- his -co-contractor joined with "
“him. - Order xvi, rule 11, and Civil Procedure Code, section 82,
“The law is the same in- Dnola,nd and India. Lakskmishankar v.
}’zs/mum'm,@ Rolzmson v Gewel ® - R -

CRO\VE J. -—The prehmmary issues raised in thls suxt dre—

7 (1) Whether the ]udgment recorded against first defendant in.
_this suit on 20th J anuary, 1901, 1s not a bar to further proceedlngs
- against second defendant.” ~
(2) Whether the suit should not be dlsmlssed agamst the_
: second defendant mth costs, . : R
-~ This is &’ suit against Marathi merchants for the price of certam
“iron sold and dellvered to the defendants jointly who are alleged.
~ to have traded in’ partnershlp. On the 29th January, 1901; the "
defendants appeared and the firs defendant admitted the “claim.
'The se¢ond- defendant applied for an: adjournment, which was:
Granted on eertain'terrms and judgment was passed against’ the.
~first dcfendant "It is now contended on. behalf of the second
delenuu.nt that it ‘being a joint cause of actiong=bue. debt ‘hag
become merO"ed in the ;;udorment according to the maxim Tmnsmntf
“inrem lezcatam and that the rule laid down'in ng v.Hoare ™ a.nd

. enunma,ted more clearly in the House of Lords case (Kma?all v

(O (1891)1Q.B:488.0 L 0T () (1900) 22 AlL 807
@ 0dell v Cormack (1887) 19 f'~~(5) (1899) 24 Bém. 77, .
- Q.B.’D.223 at p. 228, - . (9 (1894) 2 Q. B, 685 at p. 687

_(g) (1879)4:Ap Ca. 504 <" - O (1844) 13 M. & W, 404,
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amzlton“)) and followed in numbersof subsequent cases apphes

“to-the present case. The judgment; in Kendall v. Hamilton'is &

“mosb. mstruetwe one on the point, not: only because of the hlgh’_- ;

?{i‘authouty from which it proceeded but from the - fact that’ the - J4

- subject was ‘treated in lengthy Judgments by six-of the- J udges

“whoheard the appeal, and that one J udge, Lord Penzance, d1ssented

,;‘fiom the opinion of the magorlty . STLE P

7Tt has been’ contended that- thelr Lordshlps 1uhng has been

"conslstently followed in a number of Indla.n cases, - among the

“most important of which are ‘Hemendro Coomar v. Rajendvo Lall,®:

- Gurusami v. Samu/tz Clinna, (3> Lukmidas K/lzm_]'b Vi Pmslwtam("
and that the case of MoLeod v. Power(5) is exactly on all’ foure
wrth ‘the - present case.. In the Caleutta “case; - Markby, J.,
remarked ‘after holding thatthe doctrme la.xd down in ng v,
Hoare was binding on the Courts in India : “If Iam at hberty

‘»ato enter upon. the cveneral questlon of. _convenience, I- should

‘hes1tate much. before applymg to ,this- country w1thout any

” quallﬁcatlon the tule laid down’in ng v. Hoarz.” .

721t has been contended by Mr. Lowndes for the plumtlﬁ ﬁrst

'tlmt the rule.in King v. Hoare is-a rulé of procedure (and

- for that proposition he relics” on the Judgment of Lord Penzance .

¢ and Lord - 0’Hagan in- the case of. Kendall. v. Hamzh‘on above _
*yeferred to), and that being so the prov1s1ons of sectlon 153 C1v1l
I’r0cedure Oode, apply to the ¢ase and that the-law as lald dovvn
-in the Civil Procedure. Code ‘must be’ observed here in Indm
Secondly, he has -argued” that \the rule in ng v. Z[aare was
founded on the “principle ‘that a contract by a partnershlp in’
Dncrland was a 3omt contract, and ot a joint and several contract

: -—-that in. Indxa since the passing of the Contract Act, 1872, the.

' eEeet of seotron 43 of that Act is to. convert such a gomt contract

"mto ajoint and Severa,l one, and he relies further on the Judgment
“of Strachey, C.J,, in- Muhamiad dskars vi Radhe Ram Singh.®
Thelr Lordshlps there held that, the effect of ‘section 48 of the
”Indlan Contract Act 1872 bemg ‘to exclude the rwht of a JOlnt
contractor to> be sued a.long Wlth his ¢o- contractors the rule ]ald

(1) (1379 ) 4 Ap Ca 504
@.(1878) 3 Cal. 358,
) (1881) 5 Mad, 37,

(4> (1882) 6 Eom 700
(5) (1898) 2 Ch, 295, -
(6) (1900) 22 All 307

~
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down in ng v. Haare and Kemlall v. Hamzlton is ‘no lonaer
apphcable to cases arising in India (at all events in the mofuss1l)
“since the passing of the Act, and that a judgment, obtained against
§ome ‘only of the joint contractors and remaining unsatisfied, is
no bar to a ,second suit on the contract against the other joint,
“contractors. He further relies on an obiter, dictum of the late
;Farran, CJd, in Jl[otzlal v. Ghellabhai,® who held in reference
-to section 43 .of the Contract Act that “as far as the hablhty
under a contract is concerned, it appears to make all _]oxnt
. contracts joint and several. z
~ Now it is necessary to ascertam, as far as poss1ble the grounds
_on which the rule in King v. Hoare was arrived at. In K endall -
'f\v Hamilton the reason for the rule was stated by Farl Ca.lrns,
~L .C., to be (page 515) ¢ the right of persons Jomtly liable to pay
- 4 debt to insist on being sued togethm ? . Soalso Lord Hatherley
‘observed (page 522)—¢‘Each'of the co- “contractors has a right to:
. be sued and to have the matter. settled at once, instead of 1te
. bemg settled p1ecemea1 > Boalsoin In ré Hodgson,® Lord Bowen
‘in considering the question, what was actually decided in Kzny V.,
Hoare and Kendall v. amilton, explained the grounds of the rule
as follow~; (page- 188) :—«Tt'is based, rightly or wrongly, on. the _
idea thiad'a joint- debtor ‘hasa right to demand, if he pleases, tha.t
he sh&ll be sued- af ‘one and the same time with all: his -
co-debtors. ° To enforce thls rlght he is only entitled to plead i in
.abatement, but the right is one of cons1dera,ble busmess va.lue )
-and is so recognised by the law.” ~ S : o
Now that being, by the clearly expressed op1n10n of one of the
_authorities, the bas1s of the doctrine, and in the present case tho
; plamtlﬁ having conformed to the view of the law on which the
‘rule i ig-based, and- ha.vmg brouaht his suit against. both the ]omt
'»co-contra,ctors in.one sult the questlon arises; whether I am Jushw
fied in extendmg the basis of the rule, Mk, Invera.rlty, who
:appea,red for the defendants says that T’ am, and he grounds hlS
“contention on the Judumenb of Byrne, J., in the case of MoLeacZ A \
J’ower @ - There-one joint-debtor had consented to. Judgment and
<1t was held that the rule in ng v. Hoare apphed Where both

(1) (1892) 17 Bom 6 oL l (2) (1885) 81 Ch D, ,’177 ‘.
’ (3) (1898) 2 Ch, 295 j )
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' Jomt~debtors Were orlgmally made defendauts to and had entcred
~ appearance in the same action.and Judwment by consent had been
- obtained - aua,lnst one of them in that actlon "There can be no ' nﬂu\m
- doubt 1 that.the decision in that case has extended the operation’ off _ JAIT’“

‘the rule: “Proceedings had been already taken against the other” ”

_fdefenda.nt in the same actien. In Weal? v. James®™ it was held"

‘that where joint contractors were sued and one’ only obtamed.”

leave to defend the other ‘submitting to _]udgment the plamblt‘f

-could go'on Wlth the action against the former, effect bemg gu en -

~to order xiv. ‘rule 5.. With the exception .of these. two cases; in’,

“all the cases cited both from the English and Indian authorities,-

-a second action had-been brought. Byrne, J., apparently bases.

-his Judgment on the fact that there. is nothlng in the rulés

which will enable hun to draw a distinction between the case of -
_separate actions being brought- against the joint contractors and
. .one smgle action being brought against them, and he treats the
_question- as . one of procedure ; remarking: that the rules do
_provide two cases for, what he terms, the non-observance of the.
~“rule.” Those cases are where one of the co-defendants only had -
lea.ve to defend and where plaintiff-has obtained Judgmenb by i
-redason of default on the part of one of the defendants. - If, .
. ‘therefore, - I feIt inclined “'to follow - the authonty of M:Leod v,
Power, I should have to follow it consistently throughout, and
- should apply the provisions of section 153 of the Civil Procedure,-
- Code; by which we re governed in.India, which lays down as &

* matter. of procedure that where there are more deféndants. than.

“one, - -and any cne of the -defendants is not at issie. ‘with the.
N‘pla.mtlﬁ' on any question of law or fact, the Court may at onco

pronounce -judgment for or against such defendant and the suib
..shall proceed only ‘against the other ‘defendants.” - Mr. Justice
it Byrne referred to the .possibility of jts being'a casus omissus m.
the English rule of procedure which it might be necessary to-

-j remedy hereafter but in India fortunately the Leglslature has
.. nok left the point unprov1ded for. = )

e prefer, ‘however, to-base my. Judgment in this case on the

(rround that the rule in ng v. Hocm sbnctly construed does 110**

-7 1(1> (]893) 68 L, T 54. -
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,‘ 1901 7 cover the facts of the plesent case:. he prmCIP]e that aJudgment"

< Dicx " 1ecovered agalnst a joint- -debtor isa , bar to a further actlon to- be
D:{’mn . prosecuted against another joint- -debtor does not;-in my Oplmon,
. 7IatmmAy - “har the prosecutmn of “an action already commenced agamst the -

- co-debtors jointly against the second of such _]omt-debtors from '
the fact that one ]omt -debtor has admitted ]udgment S ‘5

“With regard to the argument based on the provisions of sectlon
43 of the Contract Act, it ‘seems to me that that section merely-
~ takes away the nght of a JOlnt-debtor to be sued jointly and to-
~-plead in abaterment a nght which ‘was abolished in England by .

‘the Judicature Acts. > It is still open to a defendant to apply’ t0..
the Court for JOlDder of a person _who ought to have been 1ncluded
“in the "action and; to use the words of-Earl Cairns, LC ",in-'
. Rendall ~. Hamzlton,“) “« the apphca,tlon to have a person g0
omltted included as a defendant ought to” be granted or refused
“on. the same’ prmclples on which a- plea in abatemént Would
ha,ve succeeded -or failed”” - Section 82 of ‘the Civil Procedure
Code gives the’ Court absolute discretion, e1ther on apphcatlon or
suo ‘moti, to. dismiss or add parties. ’ = : ;

-Tt is not, necessary to cons1der- the questmn ralsed in the thlrd
portlon of Mr. Lowndes’ rorument . whether the Court \as
suggested by Blackburn, J in M unster v. Coz,® would be Justlﬁed
in setting aside all proceedmgs after appearance in order to nulhfy
_the operatlon of the judgment against one defendant a3 a defence.
_ But lookmg\to the circumstances of this case I may say that 1f§
the necessity - had arisen, I should have been tempted if such
~were possible to consider any apphcatlon directed to that end. -

.~ For these reasons I hold that the judgment recorded agmr@t'th“
ﬁrst defendant in-this suit on the 29th January, 1901, is not & bar
“to furthe1 proceedlngs in this suit against the second- defendant :
and that the suit should not be ‘dismissed against: the second,
defendant with costs. “Costs of th1s prehmlnary issue’ to be borne:;
by defendant 2 : :

Attorneys for plalntlﬁs —-Mesws thtle & Co.

Attorneys for defenda.nts --Mesm waz amZ Madkavyz.’;’

(,

{m) 879y 4 Ap’.’cg{so;{ o & (1885) 10 A‘p.' on 680;"
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