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b appear to have notxced the-fact tha.b in mtlcle 138 the Judwment-

debtor is in possessmn’ at the time of the sale, and he-is not in
- possession under the two previous articles, -This accounts for
~ the difference in the wording of that section and the two previous -
~ sections. It is, however, not necessary to discuss this point

- further. While dlﬁ'ermv thus from the reasons given by the
- Courts below, we are satlsﬁed that they have arrived at a correct

21

- 1300,

Gorar-

SR ,
Krisavarao. -

decision as regards respondent-plaintiff’s rmht to malntaln the ;,‘,

- suit. We dismiss the appeal with costs, = 7
: ' : S dppeal rZz'smissed.’

'ORIGINAL CIVIL.

Before Mi. Justice Ciowe ; and on Appeal before Sir L. IL Jenkins,
- T Clitef Justzce, and Mr. Justice Tyabji. N
. VALLABHDAS JAMNADAS' AND  ANOTHER (ORIGINAL Dmvnms)
APPELLANTS, ». SAK \RBAI A\D ANOTHER (ORIGINAL PLAINTIFF&),
" REsPONDENTS.# R -

. Ilmdu larw—Inker ztancc-—l)’roﬂer.s- Jrand.wn p: eﬁwed to wedow (f w
: daughter's soi.

' "‘he widow of a da.ughters son is not entitled to succeed to the estate of her
‘ husband’s maternal grandfather in. preference to the - mw.terna,l gtandfathers
B sepanted brother’s grandson, - SR

APPEAL from Crowe, J

The question raised .in the smt was one of succession to the '

estaté of a deceased Hindu. :
The property in dlspute was the- cstate of one Nalotamdas
Narrondas, who died-in 1872, leaving a ‘widow {Dewkabai) and

/ three grandsons (Mathuradas, Nensey and Jeewandas), the sons

’ of a predeceased daughter (Deoli); him surviving. .
.The first plaintiff Sakarbai was the widow of Nensey, one of

B the said grandsons, and the second- plaintiff was her father-m-.

) law Lakhmldas Kimji; husband of the deceased Deoli. -

. The first defendant Vallabhdas was . the grandnephew -of
- Narotamdus Narronda,s, bemq the son of Jamnadas, who was the -
". son of Devidag, the separated brother of Narotamdas Narrondas. .

(3 N
SlEe

. * Suit No. 384 of 1899 ;' Appeal No, 1089, .
p1727—1. . ' ' /
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The followmg table shows the rclationship of the partles.

S \‘atrondas

: | ' Lo
Nzlrotamdas m. Dewkabai Dovidas predeceased
died 1872 died 1890 ) Narotamdas

Deoli m, Lakhmidas Rhimji
died l plaintiff 2,

- | i .
Ma‘.thurn.dns (Qied 1875) © Nensey m, Sakarbai  Jeewandas Jamnadas m.

m. Gokibai (died 189%)  died (pV'ft 1) (died un- Javerbai alias
. 1888 . marricd  Gokibai (def’t 2)
. 1876-0)
Va!hbhd:u (def't 1)

On the death of Nalotamdaq Narrondas in May 1872, his
widow Dewkabai had succeeded to the estate and enjoyed it ~
until her death in September, 1890, Her three grandsons
(Mathuradas, Nensey and Jeewandas) had predeceased her Two -
of them, viz. Mathuradas and Nensey, left widows. -

_ The plaintiffs contended that on her death the estate descended -
to the widows (Gokibai and the plaintiff Sakarbai) of the two

- grandsons Mathuradas and Nensey as the heirs of Narotamdas

Narrondas. Gokibai had died in 1898, and the plaintiffs claimed
that her share passed either to the first plaintiff Sakarbai as heir -

~ of Narotamdas Narrondas or to the second plmntlff La,khmldas e
"Khimji, the father of Gokibai’s husband.

* The defendant Vallabhdas contended that on Dewkabai’s death ™ -
in 1890 either he or his mother (the second defendant Gokibai)
became entitled to the whole estate of ‘\Iarotamdas Narrondas )
which Dewkabai had held as his widow. - ‘

The question thus was as to whether the plaintiff Sakalbal the .

- “widow of a daughter’s son, succeeded to the estate of her husband’s =

maternal. gnndf&thel in preference to. hxs separa,ted brothers

- wrandson

.Crowe, 7., heid that the plamtlﬁ's Sakarbal and Grok1ba1 were
entltled to succeed on the death of Dewkabai, and that on -
Gokibai’s death in 1898 her share.passed with the rest of the -

. estate to Sakarbai, He therefore gave Juddment for the plamtlffs :

 The defendants appealed.. R
Tang. (Advocate Geneml), Starlmg and Raikes for Vallabh- a

‘ l-‘,das,;the first appellant (original defendant-No. 1),, Branson,



E- 2

VOL. XXV.] - BOMBAY SHRIES.

C. I. Setalvad and V. 8. Bhandarkar for the second appellant -
(defendant No. 2) :—The brother’s grandson succecds in pre- VAm.unms
ference to the widow of a daughter’s son. The daughter’s son -
takes for special reasons, n_m_mely, that he shoyld perform thé

shradk of his grandfather, but this does not apply to his widow
—Lakshmibai v. Jayram®; Lallubhai v. Mankivarba® ; \Iayne S-

~ Hindu Law, para. 518; West and Buhler, P 123 ot seq, 'The

daughter’s son has his father’s name and belonga to his father’s.

* gotra and not to the gofra of his maternal grandfather. He'is
therefore only a fandiu. The fact that he is an- enurﬁérated B
heir does not make him a gotraja sapinda. His widow theréfore:
would take his place as bandhu, 1.c. subsequent to all the ‘gotraja
sapindas ; she would not take his place as an enumerated heir’’
all gotraja sapindas come before bundhus. Sce West and Biihler, -
pp- 129, 130 ; Mandlik, p. 221; Sarvadhikari, p, 295; Bhattacharya, -
. 460; Kesserbai v. Valab Raoji ®; Vasudevan v. The Secretary

of State for Indiu®; Sethurama v. Ponnaminal. ®- A claim by

the widow of a daughters son has never been made before. A -

~ ““grandnephew " is included in the word “nephew.”

: Macplzemon and Jardine for the respondents (plamtlﬁ's) —
' The widows of the daughter’s sons are entitled. In Bombay
“widows take as gotraja sapindas of their husbands-LaZlubhm
v. Mankuparbai,® The daughter’s.son is a gotraja sapinda. -
' Nephew does not include crrandnephew—Smag/a Bﬁulutw V.

: La/cshmwm asammaD

J ENKINS, C.J. —Thxs is an, appeal flOm the decision ot Mr:
Justice Crowe; which raises the question whether the widow of .
a daughter’s son is entitled to succeed to the estate of her
husband’s maternal grandfather in preference 10 the deccased
brother’s grandson. Itis only in this presidency that such a
competition .would be possible; for it is only here that females
have. been accorded such rights as would make a clalm to
mhent un.de1 such cxrcumstances possﬂole : :

o (1869)6B.H. CRIZ- - @ (1887) 11 Mad, 187 atp 18%;

L (2 (1870) 2 Bom. 888, - © (8 (1888) 12 Mad. 155
R ) (1879) 4bom 183abp, 203, ® (1876) 2 Bom, 388.

o (M (1882) 5 Mad. 291,
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The decisions of this Courb have, contrary to the rules of
inheritance obtaining in the other presidencies of India, admitted -

as heirs widows of deceased gotraja sapindas, and the point for our

decision is whether this right is to be extended to the widows of
those who do not fall within that category, for there ‘can be no
question that a daughter’s son is not a gotraja sapinda. These
rights of female heirs in Bombay are the result of case-made law,
so that it becomes incumbent carefully to examine the cases to
see on what they ave based. Omitting some early cases it may
be said that the decision in Lakskuibai v. Jagram® is the

_starting point of this new departure. That was a case in which

the right of a gofraja sapinda’s widow to succeed was established.

» The ratio decidends is to be found at page 156, where it is said :

* % From the mention ¢ f the great-grandfather’s grandmother (i.e. the wife
or widow of the most remote male sapindas in direct ascent) and of the kindred
connected by a common libation of watér (l.e. the samanodakas or collateral
within thirteen degrees), it is clear that the commentator meant to convey that

" by a_logical interpretation of the Mitakshara, the wives of all sapindas and .
samanodakas must be held to have nahts of mhentance co- extensne w1th i

those of then husbands.” -

From what follows 16 is manifest this was intended to be an
equivalent statement of the law as suggested in West and Buhlerz )
pp. 52 and 53, of their introductory remarks to the Digest.- }

The next cage is that of Lallubhai v, Mankuvarbai,® which
was heard and decided by Sir Michael Westropp, Sir Charles
Sargent and Mr, Justice West. The principle of that decision
was that the female claimant was entitled to succeed, inasmuch.
as by marriage she became the golraja sapinda of. her husband
and of his .gotr ajo supindas. That case afterwards: went on

‘/appeal to the Privy Council, where the” High Courts demsu)n"
 wag affirmed- (Zallubhai v. Cassibai).® The opinion of the
~Board was delivered” by Sir Montague E. Smith, who thus .

formulates the proposition then under conslde1 ation :—

o If then, as already pointed out, the wife upon her marriage entels the gaha -

_ of her husband, and thus becomes constructively in consanguinity or relation-

ship with him,. and through him with his f'a,mi]y, theré would appear to be ;

B0 (1869)6]3 H C.R. 152 L ® s 2Bom. 388
) (1880) 5 Bom, 110,
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nothing incongruons in her being allowed-to inherit as a member of that

fawily under a scheme of inheritance which did not adopt the principle of
general incapacity of women to inherit. - But though it may be consistent -with

this theory of sapinda relationship to admit the widow so to inherit, the existence -

of the right has still to be established. 1t is acknowledged that the widow of
a collateral relation is nowhere specified and named as heir to members of her

" husband’s family ; sho must thereforo come into the suceession, if at all, as one .
of the class of gotraja sapindas, and it is in thls way that her elaim has heen

put-forward at the har,”

Thig passage makes clear the ground on ‘whicr.h the collatefél’s

. widow succeeds: it is because she is & gofraja sepinda of her
husband’s family and so of the propositus, and ‘is not: excluded

by the law of this presidency on the score of her sex. . Therefore,
to bring the widow of a daughter’s son within the principle of
- the cases, it must be affirmed that she is-a gotraja sapinda of

her husband’s maternal grandfather, But this clearly she is .

not ; she no doubt is a gotraja sapinda of her husband and his
acruates, the maternal (rrandfather 1S not one of hlS aormtlc
" relations. - : T o -

It only remains to consider Whether on any other ground she
“is entitled to preference. It has been argued that not to accord -
-to the plaintiff the priority she claims would involve the anomaly )
~ that though her husband would have preference over a brother -
~of the deceased and all sghsequent niale heirs, she would be

postponed to their WldOWS, thexefom it is urged we should
extend to her the fiction or pnnmple by which her husband is
entfﬂed to his preferential position as.an heir. “The argumeht

that rests on the assertion of an anomaly overlooks' the reason'

which justifies the inclusion of a brother’s w1dow—-—a reason, as I

have already shown, which has no apphcatwn to the widow of:\

a daughter’s son. The fiction that we are invited to utilize is
~ that which explams the inclusion of a. dauwhtex s son amoug the

E compact series of heirs by referénce to the old and possibly
‘obsolete doctrine as to an appointed: daughter. But though the -
" ‘position of a daughter and a daughter’s son in the order of

mherltance, asnow estabhshed ,may be historieally referable to this
- - doctrine, in fact they now aye their rights to their being named as
- heirs in the governing commentaries. Nor does there appear to
be any reason for e\tendmw to the Wulow of a dauo'hter s son
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the fiction or prxnclple which is alleged to be accountable for her
husband’s right. The widows of gotraja supindas were admitted
by this High Court as heirs in spite of the texts rather than
because of them ; the texts were bent to fit in with the estab-

-lished customs and conscience of the people. ButI am unable

to find that there was any such partiality in favour of the

widow of a daughter’s son; it certainly is not established by
any evidence in this case, nor does it appear that any such
claim has before this been advanced, though Zakshmibai v.
Jayram was decided over thirty years ago. The distinction,
moreover, in favour of the widows of the gotraja sapindas is
not fanciful ; on the contrary, one can well understand how that
disposition to admit such widows should stop skort when it was
proposed to admit into the inheritance of property one who

"had not even by marriage come into the family to wlnch that

property belonged. :
_ For these reasons I think we ought mnot to extend to the' ‘

* widow of a daughter’s son the right to inherit which has been B
" accorded to those who have become by marriage - golrajo

sapindas, and T would accordingly reverse the decree of
Mr. Justice Crowe and dlsmlss the sulb w1th costs here and in’

Decree 7‘6061 sed and smt dzsmwsed

Attozneys for plamtxﬁ's -—Messrb LLule and Co,
‘Attorneys for defendants i—Messrs. Mansuual Damodm afnd‘

VJamsetjz. R . - o
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