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‘ORIGINAL CIVIL.

qu‘oae Mr. Juslu'e Russell, and on Appeal before My, Justwe Ca*:dy
- Tand My, Justice Tgab}t

TEMPLETON (oRIGINAL PLA]N'HFF), APPELLANT, o, LAURIE AND
OTHERS (ORIGINAL Dl«:mnmws), anrmnm\m *

Causé of action—False evidence not actionuble—Qonspiracy to gwe falee
evidenco—Costs— Costs in the cause, meaning of such order made tnan znter-
locutory proceeding, :

e

No civil actisn lies against a witness for giving false evidence, and tho fact

{l at the evidence is given in pursnance of a conspiracy to obtain the convxctxon
of the aceused person does not make any difference. The only remedy a‘*amst
a falsy witress i a proseention for perjury,

Where, therefore, a plaintiff sued thras defendants for giving false: evr.ience
against him in a trial at Bombay, alleging that it was done in pursuance of a_
conspiracy entered into at Hyderabad to obtain his conviction, :

Held, that the plaint disclosed no cause of action.

A mere conspiracy to injure a. ma.n without an overt act 1esu1tmo in the

injury docs not furnish any causs of action. A conspiraey is not illegal unless )
‘ it results in an aet done which by itself would give a cause of action, - 7 e

" Where in an interlocatory proceedmg the order as to costs is that the-costs

" thercof shall be ¢ costs in the cause,” thess words do not mean that costs will;

follow the event, but that those costs remain to be dealt with by the Court .at.

the heaving, the Judge at the trial having still power fo deal with such costs, -

THE plamtlﬁ was a resident at Hyderabad, in the territory of
His Highness the Nizdm, and the three defendants were. also

residents at Hyderabad, = P

In Marech, 1897; the plaintiff was charged ab the Criminal -

- 'Sessions of the High Court in Bombay, under sections 312, 814
and 109 of the Indian Penal Code (Act XLV of 1860), with having -

caused the death of cne Marion Edith Whittaker at Hydembad
by doing an ach with intent to cause miscarriage. The three

* defendants. were witnesses for the prosecution,

«

At the conclusion of the evidence for the prosecutlonv the j Jury

étopped the case, intimating that they did not desire to hear. the/ »
_defence. A verdict of not guilty was returned, and the plamtlff

" was dxscharged

¥ Suit No» 390 of 1898, Appeal No, 1089,
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The plaintiff filed this smt in‘the High Court of Bombay clann- o 900,

. ing “ two l4khs of rupees by way of damages for tlie injury and - Texvrzon
loss which he has sustained at the hands of the three defendants.” Lo
- In effect the plaint claimed the above sum for damages eaused to - IR
the plaintiff by the three defendants having conspired to procure
his conviction of the above offence in order to screen the “second
‘defendant and with having with that obJect gwen false ev1dence

., ab the trial in Bombay. ’ :

The plaint set forth at length the clrcumsbances of the case
and the conduct of the three defendants in conuection there-.
“with, viz., the post-mortem examination of the body: of the said
- Marion Edith Whittaker, which was held at Hyderabad, and the
inquest which took place there at which the three defendants
gave (as the plaintiff alleged) false evidence for the purposes

~aforesaid. It further stated that; at the trial before the High
Court in Bombay, the three defendants falsely -and maliciously
repeated the evidence given by them on the previous occasions, -
and copies of their respective depositions were annexed to the -
plamt The following paragraphs of the plaint are matena.l t— -

TEMPLETON

480, The plaintiff charges that in his evidence upon the several oceasions
- horeinbefore referred to, the second defendant has sought, in order to save
‘himself from responsibility, to make out that the plaintiff had-procured or
assisted the deceased Marion Edith Whittaker in procuring an abortion. The -
three defendants herain have in collusion with one another fabricated and given
upon cath evidence false to the knowledge of all of them,  The first and second -
defendants did in eollusion and eonspiracy with esch other intentionally mislead
“the two doctors operating at the post-mortem exammatlon, and all the threo
dofendants have on the occasions Tiereinbefore referred to given false evidence =
" with a view of substantiating a false theory as to the cause of the death of the
“snid Marion Edith Whittaker in order to mislead the respective tribunals and to
“secure the convmtl on of the plamtlﬁ' for comphclty in the alleged abortion.

“31. A material part, if not the whole, of the plaintiff's cause of action arose.
mthm the ordinary- original civil jurisdiction of this Honourable Court inas-
much-as the eonspiracy between the three defendants herein] culminated in
_giving false and malicious evidence to the peril and preJudch of the plamtlif in
. his trial at Bombay in March, 1897.- ’

7 432, The plaintiff alloges that in consequence of the 00n5p1racy and the
“evidence hereinbefore referred to, and of the prosecution which was. lodged
-against him (which prosecution it would have been impossible to.proceed with .
o m the absence of the evidence given by the thlrd defendant), e has, suffered

- ‘ .~
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and his social position.”
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lDJlll'y and loss of an Almost 1rrepamble character in his. business, his rennté.tionf, ‘

g

The plaint was presented to the Judge in chamoerp (%rachey, J ),' T

~ who gave leave to sue under clause 12 of the Letters Patent.

‘The defendants.‘filed their written statements, Subsequanhly“

' on order was made for the trial of the followmg prehm1nary=

188\193 —

(1) Whether the plaint dmcloses a causc of action. - ~
() Whether thls Coult has Junsdlctlon to try thls sult

:These issues w ere ar gued bef01e Russd] J

.M(u])]telson,' Inveiarity and Daly for plamtlff
'.E(my (Advocate General) and Slmlmy for dckcndaut 1
Swlt and I ung for defendants 2 and 3. s

’ Rnsm,n, . (after reading the plaint contmued —) The rosul(;yb ;

© may be summarised as follows —

1. ‘Marion Ddlth Whlttakex dxed of tetanus, ‘the resulb of an 3

“abortlon e

"2, The thice defendaits Who had attended’ hel in her lasb .
illness formed a false théory as to the cause of her 1llness and '

" death, viz., that the plaintiff was tbe author of - her pregnancy

and had caused the abortion, = =
3. That the second and thlrd defendants colluswely took

certain steps to conceal the second defendant’s malpractices in the
. case, while the first and second defendants mxsled the doctms at .

the post-mortem examination. : -
‘4. That all the defendants have conspucd to talbely secure thc

conthmn of the plalntlﬁ' and 1n suppmﬁ of such conspxracy
~ have given false’ evidénce, g

- 5, That the plamtlff has sustmned heavy damaues by the :

T defendants conduct.

Stated shortly,: this suit is f01 damawes causcd to the plamhﬂ B

- by the defendants having combined falsely. to.. proture .his

: ~convietion of. a crunmul oﬁ“ence in order to sereen the second
" defendant. -+ S Y '

" The firs questlon tha,h now arises is, therefore, does the Plamt:'

“discloss a ‘causs ‘of actlon ? *1I¢ s dargucd’ by” the c_lefendants_'
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* -and ‘admitted by the plaintifi’s counsel; that no-action for damages -

“will lie' against persons who had given false evidence for doing

“s0=—DBaboo Qunnesh v. Mugneeram® ; Queen-L’mpress " Babaﬂ()
" Queen-Empress v. Balkrishna® ; Nathji v. Lalbhai® Tt was
-further argued that no action will lie for- conspiracy unless the

overt. act. is itself actionable, and that the cmt of the actlon was
. the giving false evidence.

"~ But it will be observed, on refenmg to the paragra.phs of the .
- plaint I have referred to, that the defendants are charged. with

- other overt acts than merely having given false evidence, -

T dealing with the case as against all the defendants it would
- uppear that the test to be applied is whether the acts complained -

~ of would give the plaintiff a right of action against one of them,

;or, in other words, has the plaintiff sustained a civil injury ab

- the hands of any one of them: see Huftley v. Simmons.” - This
-involves the consideration of the question whether any right of

the plaintiff has been infringed. It is essential to an action in
tort,” says the Privy Council in Rogers v.. Rajendro,® ¢ that the .

~act complained of should under the circumstances be legally
~wrongful as regards the party complaining; that is, it must
- prejudicially affect him in some legal right; merely that it will,
- liowever 'direcbly ,. do & man harm in his interest, is not enough:”
" ‘What are rights? Cave,J.,in Allen v. Flood® says: . The personal
- rwhts which we are most familiar with are D rlghts of reputa-

tion ; (2) -rights of bodily safety z}nd freedom ; (3) rights of pro-
*_perty, or, in other words, rights relative to the. mind, body and .
" cstate, and if the general word ¢estate’ is substituted for ¢ pro-’
© perty,’ these three rights will be found to embrace all the personal .
- rights that. are known: to the law.” Lord Watson at page 92 of

* thesame 1ep01t says: “Any'i invasion of the civil rights of another

© person is.in itself a legal wrong carrying: with it liability ito -

-repair its necessary or natural consequences in so far as these
- are injurious to the persons whose right is infringed, whether
- the motlve Whlch prompted lt be good bad or mdlﬁerent Thus

A}

' (1) (1872) 1 Beng LR®2, @ (1889) 14 Bomy97.

- 2) (1892) 17 Bom:128, = -5 (1898) 1 Q. B, 181, -

(3) (1893) Ll Bom 573 e (1860) 8 Moo, I, A, 103:
o @ (1898) Ap. Ca. 1at p, 29. L
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the intentional dm ring away of customels by show of v1olence-—
Tarleton v. M’Gauley,® the obstruction of actors on the stageby
preconcerted -hissing — Clifford v. Brandon,® Gregory v. Duke af '

Brunswick,® the impeding or threatening servants or workmen —

Garret v. Taylor,® the inducing persons under personal.con-
tracts to break their contracts—Bowen v. Hall,® LumleJ V.

Gye®@—all are instances of such forbidden acts. el

It appears to me that to cause a person to be falsely char ored

with a criminal offence to the knowledge of the person so causing -
him to be charged, is au infringement of the personal right of ’
reputation and freedom. At page 114 of Fitzherbert’s Natura
Brevium, Vol. I, it is said: “ If one person of malice and false ~

" imagination labour and cause another falsely to be indicted, the
“party who is so indicted shall not have a writ of conspiracy, &c., -

but an action upon the case against him who so caused him falsely

~ to be indicted.” That being so, it appears to me that each of the

defendants is civilly liable to the plaintiff in respect of tl_xeiéycts g
alleged against them respectively in the plaint other than the

- giving of evidence against the plaintiff which were done with the- »

object of having the plaintiff falsely indicted. Thus the first and
second defendants are charged with giving misleading informa-

tion to the operating surgeons and with the _object of more sues *
cessfully foisting their false theory as to the cause of death upon-
the attention of the said surgeons. The first and second defend- -
ants or one of them gave a demonstration and a lecture-over the |
body of the deceased lady. to a large number of students who were -

- assembled there for the purpose. The first defendant is chai'gec_l"
'/'-With arranging the post-mortem examination so as to prevent any

medical man on the part of the plaintiff being present.- The second -

- defendant is charged in collusion with the third defendant with .

© having written -a letter to the presiding Magistrate with-the

-objects stated . in palao'raph 14 of the plaint. In paragraph19

- -the second. defendant is charged with writing another letter to -
- -screen himself, but I apprehend that, if only one of the defend-
T Azmts has mfrmged the personal rights of the plamtﬂf the other'

- (1) (1790) Pealk’s N.P, Ca. 270, @ COros & Jac. 867, * 7 &
@ (1809) 2 Camp /858, o ) (1881) 6 Q. B, D, 833, 1 ' <0
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i 'two who: combmed towmds such mfrmuement \vould also be
'. held liable,. 7 :

" Tredting it as an actlon agamst the defenda.nts JOInt]y, Iam
~-of opinion that the statement in the plaint discloscs a cause of

. action- against them., The plaint charges the defendants with

having combined to do certain acts towards the infringement
- of - the _plaintiff’s rights malicionsly, which. in its legal sense
means: a wrongful act done intentionally without a just canse or
excuse—Bromage v. Prosser.®  The case of Barber v. Lesifer ®
-appears to -me to be dlstmoulshable as there the damage

done to the plaintiff did not appear to have been the natural

and probable consequence of the defendants’ act. Tn that case

* Crowder, J., says at page 189 : “The arrest and conviction of the :
plaintiff seem to have been the result of a eombination of cir-

cumstances for which the defendant is not in law responsible.”?
‘Here the damage to the plaintiff is stated to-be the direct con-

~ sequence of the defendants’ acts ; =o also in Kearney v. Lloyd®-
the action was held not maintainable because’ the acts of “the

‘defendant did not constitute any legal i injury to the plaintiff. ' In
-the .Z![ogul Steamship Co’s Case®-and' Allen v. Flood,® the
. combinations-were held not to infringe any legal rights of the
- plaintiffy; and their action consequently failed. - The result is that -
Tam of opinion that the plaint has dlsclowd a frood cause of
"action against the defendants herein. e g
*The next question that arises is whethex this Court has j _]um-
‘ dlctlon to try the case. Leave to suc under clause 12 of the
Letters Patent was granted when the plaint was accepted by -

’235 lj
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Strachey, J. Paxamaph 31 of the plaint states how a part of the -

. cause of action is said to have arisen within this Ju115d1ct1011
_ Mr. Macpherson argued that there was a- continuing agreement
“on the -part of the defendant to- the detriment of the plaintiff,
. the fruit of- Whlch was the evidence glven at the Sessions Court
in Bombay. - I hdve ascertained from the office of the Clerk of
“the Crown that the defendants were bound over to-give their
evidence ‘before the Sessions Court llefe. The plaint_ does not

M85 4R &Co24n . (@ (1869-90) 26 L, Rep, Ir. 29?
@ (18;9) 1C.3 ) 175 - L) (1592) Ap. Ca. 250
© (1898) Ap. Canly ©
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allege that the defendants’ 'afneément continued into this jdrié; :

diction as is suggested, Section 18 of the Civil Procedure Code
(Act XIV of 1882) prov1des as follows :—

Iy suits for compensation for wrong done to person or moveable property,
if the wrong was done within the local limits of the jurisdietion of one Court,
and the dofendant resides or earries on business or personally works for gain-
within the local limits of another Oourt, the plaintiff may, ab his option, suein -
either of the said Courts.” o

The word “wrong” in that section must mean, T apprehend,
an actionable wrong, As has been admitted, no action will lie
for damage in respect of words spoken by a witness in the -
witness-box. All that the defendants are alleged to have done -
to found the jurisdiction is giving false evidence in the Sessions.
Court in Bombay ; but that is not a matter in respect of which

‘the plaintiff is entitled . to damages in a Civil Court. The result
.therefore is that no part of the ‘cause of action has arisen within

the jurisdiction, and therefore the suit must be dismissed.

As 1o costs, I shall be glad tohear counsel on the question, as -
‘there” have been interlocutory proceedings in the suib, which -
.would have been unnecessary if the plaintiff had at ﬁrsb pressed

-~ for these preliminary i issues to be decided.

The question of costs was subsequently argued before his Lordslnp, who oave»
the following judgment :—" : .

RusseLL, J.:—As it ocourred to me that the summons for theb
“trial of the preliminary issues mlght have been applied for eatlier

-than it was, and before certain costs had been incurred, I reserved
‘the question of costs for further argument, and it was fnlly
~“argued before me on the 23rd of January, 1900. o

It appears to me that immediately upon the first defendant’s

- wriften statement being filed on the 21st day of December, 1898,
*it was open to the plaintiff to have had the question as to whether

‘the plaint disclosed a cause of action and the question of jurisdic«

ftioxi seb down for trial on a preliminary issue. ~The Advocate
“General; I think, was right in his contention that there was no
* obligation on ‘the defendants to” raise the preliminary issues at

-all, and it is not the practice in this Court to have’the case set

: down for settlement of issues, although in thls 1nstance 1t wﬂl be

very desu‘able to doso,



VOL XXV]  BoMBAY SERIBS.

An mteresbmg mgument was rmsed as to the meaning’ o:E the 19%0,

: fwmds ¢ costs, costs in the cause,” and T am of opinion- that these - Teererox -
words do not mean that these costs will follow the event, but that =« TL:Ag',i,ﬁ. o
those costs remain to be dealt with by the Court ab the Licaring. In o
‘the Court of Chancery, as is well known, costs have always. been
‘in the dlscretxon of -the Court, and as a general rule: costs will
follow the result: see Bartlett v. Wood® ; Ferquson v. Wilson.® -

In Hodges v.. Hodges,® Jessel, M.R., says: “ The dismissal of an

~ action with costs ought to include all costs reserved. * I will give

_instructions to the Registrar always to insert, withott any

- special directions, in all orders made in “this branch of the

.~ Court the words ‘including costs of all applications-ordered to
_~.stand over until trial and all costs reserved to be dlsposed of at ..

- the trial,’ so that it Wlll be for the other side” to show Why they ‘
‘;:should not be put in.’ :

i~ But- in- Britisk Natural §e. P;ovwfert Assacmhon v Bywater @
- Byrne, J.; says: “ Where interlocutory apphcatxons have been -
- ordered to stand to the trial and are not then menmoned fo the
' Judge, the costs of such apphcaflons are to be treated as costs in
i the action and taxed accordingly, and need not be. mentioned i in
" “the judgment. Where interlocatory apphcsxbmns have been dis-
- posed of, but the costs have been reserved, such costs are nob to
“be mentloned in the judgment, or “order, or ‘allowed on tamtlon,
_thhout the special direction of the Judge.”- S 3
" The above exprecswns “go that it will be for the other side to
;'show why tbey should not be put in” and “ where mterlocutory :
fapphcatlons have been ordered to stand to the trial and are not
* then*mentioned to the Judge ™’ clearly show that the Judge at the
_trial has still power to deal with such’costs. “In Koosen v. Rose,®
" which Mr. Inverarity brought to my attention, it was held  that -
~“\yhere; on an application under order 14, the Judge in chambers
; A“',has made an order ‘as to costs, the Judge at the trial has no
Jumsdlctlon to interfere with these costs. But I think that this is
B "a special case, becanse order 14 specially’ provides that the J udge
m chambers shwll deal thh the coets Thls bexng so, I ha.ve
i .
e (861)30 L. J.Ch, 614~ - - ® ASTY) 25 V. B 132,
Y- (1866) L, R.2 Ch, 77 at p, 92. : () (1897} 2 Ch, 5‘31.
- " : Q) (1897) 45 W E. 337 .
~ . s Vris—2 ;
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2900, gone throu0h the proceedings andIhave come to the concluswn' ;
TEMPLETON that the plaintiff must pay all the costs save and except the costs

Lwnm. " of and incidental to the summons taken out by the second defend-
ant on the 26th June, 1899, calling upon the plaintiff to give
security for the costs, which summons was not proceeded with ;
and also save and except the costs of and incidental to the 51m11ar
summons taken out on the 9th January, 1900, by the first and

~ third defendants. Save and except these two proceedings, the
costs of all the others must follow the result of the case; and I
do not think that the second defendant ought to pay the costs .
of and incidental to the substituted service npon him.. The
plaintiff opposed the summons to set down the case on preliminary ' -
issues and failed on the summons and also on one of the questions
raised thereby, and I do not think that there should be any
“division of costs such as was suggested by Mr. Inverarity. -
The' order for. costs will therefore be drawn up i in accmdance
w1th the above judgment,

The plamtlﬁ" 'mppea.led The appeal was heard by Cfmdy and
Tyabji, JJ )

Razles and.Jardine for appellant (plaintiff).

Lang and Starling for 1espondents Nos, I'and 3 (defendants 7
Nos. 1and 3). ‘

.- Robertson and Young for respondent No. 2 (defondant No. 2).
Cinvy, J.:—Itis unnecessary to recapitulate the introductory -

facts. The question for our decision may be formulated thus:.

. On the facts recited in the plaint, can it be said that a part of the -
alleged cause of action arose in Bombay ?
-~ The plaintiff says (paragraph 31) : A material part, if not the -
whole, of the plaintiff’s cause of action arose within the ordinary

: driginal jurisdiction of this Honourable Court, inasmuch as the .
conspiracy between the threc defendants herein culminated in
giving false and malicious evidence to the peril and prejudice of_

~ the plaintiff in his trial in Bombay in March, 1897.” Andagain -
(paragraph 36) : ¢ The plaintiff charges that every loss, injury. B
and damage which he has sustained was caused by the con--

" spiracy on the part of the three defendants' herein and the -
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~evidence given by them in pmsua.nce thereof » The obJect of
the  conspiracy is thus stated (paragraph-30): «All the - three

defendants have, on the occasions hereinbefore: referred to, given - -

- false evidence with a view of substantiating a false theory as
to the cause of the death of the said Marion Hdith Whittaker in
order to mislead the respective tribunals and to secure the con.
victi()n of the plaintiff for complicity in the alleged abortion,”

Now it is admitted that no action will lie a,gzunst the defend- B

‘ants in respect of the evidence which they gave either at Hyder-
abad or in the Sessions Court at Bombay. Primd facie, therefore,
~.there is no cause of action arising out of their acts in Bombay, and

thus it cannot be said that any pa.zb of the cause of action arose -

in Bombay.

But it is sought to avoid this dlfﬁculty by the allegatlon that

- the defendants are not sued simply for giving false evidence, but

- they are sued for the conspiracy by which they conspired together

“that each one should give false evidence, and as they did give
false evidence in Bombay, it follows that they were conspiring in
Bombay, and thus there was ‘& cause of actlon partly a,rxslng in
Bombay

The fallacy of this argument lies in supposmg that thouah
no action will lie against the defendants for giving false evidence,
yet it will lie against them if it be alleged that the false evidence
was given in pursuance of a cthpiraey. If this argument were
good, then though no action would lie against A for giving false
evidence, yet, if there were more witnesses than one who gave
false evidence against the plaintiff, then an a.ctmn will lie against
- A, B, C, &ec.; for it is difficult to suppose a case in which it would
not follow, as a matter of course, that the Wltnesses must have
~ given false evidence in pursuance of a conspiracy. '

It is impossible by a system of permutation and combmatmn to
render of no effect the rule of law, and to say that A is not sued

- for giviﬁg false evidence, but for conspiring with B and C that

they should give false evidence, and B is sued &c. The fact is
that it is no cause of action that the defendants entered - into &
conspiracy. You must show that the results of that conspiracy
have given a right of action to the plaintift. This was forcibly
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» put in the judgment of Lord Esher in Salaman v. arner,V and
) lEan'rON similarly reference may be made to the judgment of Palles, C.B.,‘ k
Lavae, - in Kearney v. Lioyd,® which is, as stated Ly Darling, J.,

‘acts gives a right of action only where the acts agreed fo be done, . 7 :
and in fact done, would, had they been without preconcert, - - -
have involved a civil injury to the plaintiff. :

Now it is clear that the acts done in Bombay by the defendants 3
" involved no civil injury to the plaintiff. They involved injury
no doubt, but not an injury for whlch compensation could be .
recovered in a civil action. :

Then it was contended that a part of the cause of action was
that part of the damage caused to the plaintiff in Bombay.
Assuming that such damage is alleged in the plaint, it is, in my -
opinion, clear that the fact that any damage was suffered in"
Bombay would not constitute a part of the cause of ‘action. It -

. may be necessary to prove the fact of injury in Bombay in order .
to ascertain a full measure of damages; but that fact would not -
constitute any part of the cause of action. If thisargumentwere =~

_sound, actions on account of false evidence would always lie, =
because, although it cannot be denied that giving false evidence

_ furnishes no cause of action, still there would in every case be the

- damage, which in reality must be taken to be the only and the
whole cause of action. )

This argument also fzuls, aud, as frankly admltted by Mr..
Raikes, 1t is impossible to twist this case into one of malicious - -
- prosecution ; it is simply one of conspiracy to give false evidence; . -
and in my opinion the demurrer was rightly upheld by Mr‘.g_ o
Justice Russell. The appeal must be dismissed with costs. - L

Tyas1, J. —Two questions have been argued' before us. Theﬁ -
first is whether the plaint discloses a sufficient cause of action, '
-and the second is whether this Court has jurisdiction to. try ‘this - -

Huttley v. Simmons,® to the effect that conspiracy to do certam -

-~ suit. - These two questions were argued before Russell, J., as‘two T :

preliminary issues. ~ He found the first in the a{ﬁrmative"andj;" -
(1\ 71891\ 65 Law T 132 C ’v (2 (]889 90) 26 L, R Ir. ¢ 68 L “ i
T : . (1898) 1Q. B. 185, e
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>for the plaintiff and the second in the neoatwe and for the -

defendants.

- The plalnt‘ was accepted under clause 12 of the Letters,

- 'Patent, and the question of jurisdiction therefore depends upon

the further question whether any material pdrt of the cause of
. action accrued within the jurisdiction of the High Court.. These

two- questions, though forming distinet issues, are so connected

- with, and have such a material bhearing upon, each other, that the.
. decision of the one will practically dispose of the other. I will"~

however discuss them in the order in which they were treated
. by Mr. Justice Russell and were argued before us. "
_ The first questicn, then, is, does the plaint disclose a sufficient
o cause of action? Now the plaint is an exceedingly lengthy and
“intricate document, giving the history of the case in great detail,

but the draftsman does not appear to me to-have very accurately

formulated the exact propositions of fact dnd law.on which he

intended to base the plaintiff’s right to relief. I think, however,
the gist and substance of the allegations in the plmnt may be

shortly stated as a charge of conspiracy on the part of the |
- defendants to obtain the conviction of the plaintiff of a criminal

offence, and to give false evidence in furtherance of that con-

spiracy. © The plaint also asserts that, as a matter of fact, the.
" defendants did give false evidence. The conspiracy is alleged to
" have taken place at Hyderabad out of the jurisdiction, but the:
- false evidence is stated to have been given in the High Court of
Bombay within the jurisdiction, In considering whether these-
facts give the plaintiff a right to sue the defendantsin a civil-
" Court, it is to be remembered that this is not a suit for malicious -
~ prosecution. There is no allegation in the plaint that the defend-
ants actually prosecuted the plaintiff. As a matter of fact, the-

E prosecution of the plaintiff in Hyderabad is admitted to have
- been instituted by His Highness the Nizdm’s Government. The
utmost that is alleged against the defendants is that they desired

and furthered and aided the prosecution by conspiring among
“themselves to give false evidence. The substance of the plaint, -
then, is that the defendants merely conspired in Hyderabad to -

givé'fa]se, evidence in ovder to obtain the plaintiff’s conviction —

~and not that they prosecuted him on-a false charge.

1000, - -

- TEMPLETOR .

%
Lavgig, - -
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Now I am of opmmn t}:at this of itself furnishes no cause of
action. A mere couspiracy to injure a man without an overt act
resulting in the injury does not furnish any cause of action—
Kearney v. Lioyd® ; Huttley v. Simmons® ; Salaman v. Warner®

If therefore the plaint had stopped at the mere allegation of the
conspiracy, it is clear, on the above authorities, tha.b it would not

. have disclosed any valid cause of action. ' Does, then, the fact that

false evidence is actually asserted to have been given in pursuance
of the conspiracy make any difference? I am clearly of opinion
that it does not. It has been held over and over again that the
giving of false' evidence, no matter how malicious and mala fide it
may be, furnishes no right to sue in a Civil Court, the only remedy '
being a prosegutlon for perjury—Revis v. Smith®.; Henderson

" V. Broomhead® ; Baboo Guunesh v. Mugneeram®; and Dawkins v.

Rokeby.® The mere fact that the giving of the false- evidence is
alleged to be the result of a conspiracy does not,in my opinion;

" moke any difference. I should therefore feel inclined to hold

that the plaint does not disclose any cause of action, although -
there are certain other overt acts alleged—such as the giving
(though not as the result of the conspiracy) on the part of the -
first and’ second defendants, respectively, a demonstration and
lecture, the arranging of the post-mortem exammatlon in a -

 manner prejudicial to the plaintiff, the Wmtmg of letters to the
- presiding Magistrate—all of which acts were done out of the -
~ jurisdiction of this Court.

. It follows from what I have said that, in my opinion, nothmo
is alleged in the plaint to have taken place in Bombay which
could give a valid legal right to the plaintiff to sue the defendants
in this Court, and that therefore this suit was rightly, dismissed
for want of jurisdiction. The vague allegations of counsel in
argument that damages and mental anguish- may have been
caused in Bombay, though not specifically stated in the plaint, do

“not make any difference. I would dlsmlSS the appeal W1th costs.

~ Appeal thsmzsscd’

LAY (1889-90) 26 L. Rep- Ir, 268, 288, (4) (1856) 18 0 B. 126.

288, J ® (1869) 4 H. & N, 569.
® (1898)1 Q. B. at pp 184 B.: . ® (s72) 11 Beng. L. R. 821, - .

@) (1891) 65 I T, 182, 134,136, . (1875) L. R. 7Eng & Ir, Ap. 744
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Attorneyg for respondents Nos. 1 and 3:--«Messré. mefm‘d,
- Brown & Co. : -
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APPELLATE CIVIL. .

;Bgf’ore Sir L. H. Jenkins, C’hz’qf Justice, and Mir. Justice Candy.

HIS HIGHNESS THE GAII&WA'R SIRKA'R OF BARODA axp THE
"B.B. & C. I. RAILWAY OO\IPANY (ORIGINAL DEFENDANTS), APPLIC-.

ANTS, v. GHANDI IxATbHARABHAI KASTURCHAND - (ORIGINAL

PLAI\TIFF), OPPONENT.*

Pmctice—-Decree—Appeal—-Stay of ewecubion of decree—Civil Procedure
' Code (Aot XIV of 1882), secs, 545, 546.

In order to obtain:a stay of execution of a decres directing the payment of

money the apphcant must satisfy the Court on affidavit that substantial loss
- * may result to him unless execution is sta.yed

~ ArpLicATiON for stay of execution.. The plaintiff obtained a
decree in the Court of the Subordinate Judge of Ahmedabad for
Rs. 17,507 against the defendants as damages sustained by him
by reason of their Wrongful acts in connection with the consbruc-

tion of a certain” railway. The decree further directed the ‘

defendants to complete certain accommodation Woxks ” f01 the
‘passage of water under the said railway. -

-The defendants appealed. They subsequently obtamed a rule

nisi for stay of execution of the decree pendmcr the a,ppeal The
rule now came on for heauncr

Muepherson (with Or awﬁnd Brown and Co.) for the apphcants
(defendants) in support of the rule.

-
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Brown (with Matubhai and Jamwh am) for ‘the opponent

" (plaintiff) showed cause.

# Civil Applicati\;h, No. 201-0f 1899.
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