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‘ B .swmble appr ehemxgn o ﬂymg—C’oerczo’n- s =

V'J‘hey were s“bsequently released on bail, and while the ploceedmgs agamst them '

‘made on the 17th September, 189 5. - The submission paper. and the awaxd were~

“sigoed by all. ‘the parties’ except the fourth pla.1nt1ﬁ’ COO‘GIJI. The:eriminal
'pnoceedmgs at Indore were then wxbhdxawn. S -

iWxth{shenrsm‘c at Indore. el Tt

'plamtlﬂ"s were false, . but held that -the award was ‘nob bmdmg on any
\pm’mes, masmuch as the fourth plamhﬁ (Cooverp 'had

: mlssmn paper

'bdecrae and dlsxmssed the smt on the ground that no case had been made ou
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VoL xx7,

E VULLEY MAHO)IED AND ANOTHER (OBIGINAL Dx—:rmmws), API’FLLANTS

.. DATTUBHOY HASSAM AND.OTHEES (ORImeL PL.qurFs),

The ‘Plaintiffs ard defendants together mth .one. Jaﬂ'e1 Gargp ‘who died "

’ _befoxe the date_of this suit, extered into a pértuershipin Febmmy, 1895, fo. do*
- certain work for the ‘Mahéraja Holkar at Tndore. - The work was done and paxd*i

for, wheleupon dlsputes arose among the partners as to the allocatxon ‘of the*:

‘ payments. - Criminal. proceedmgs were instituted at Indoze by :the first: and =

the' third defendants and: the fourth plaintitf- COOVGI'JI agamst t};e first and :
seeond plaintiffs, who -were alrested “ander warrants.on the 20th J'une, ISQa £

were stxll pending, the matters in dxspute between the plaintiffs imd the
ants were referrad to arbxtra.tlon on the 9th September, 1895, and, an’ awar

“On the 21sb J une, 1898 the first aud second defendants filed & suit agamst the
first thiee plamhﬁ's in. the :Court at Indore to recover from them  the: ammmt =
dee -under the award, but on the 7th July following the. plamtxﬁ's (four m :
number): filed this suit fo have theaward declared nulland veid and’ for-an:
mjunctmn a.gamst the deferidants N os. 1 and 2 restmmmg them from proceedmr’ z

The lowe1 Com-t held that the allegatxons of colluswn and frand made by tha’
‘of the -

In appeal the Couit” avleed mth the lowe1 Gomt as to the. ‘\llegatmns f col -

flusmn and fraud but, Wlthout expressing any oplmon on the-question Whethm
the awnd was rendered mvahd by Teason of the fact. that the fom th pla,mt:P[

(Cooverji) bad not signed the submission paper, theu* Lmds.hxps reversed the

Smb 1\ o. 306 of 1898 Appeal No. 1063.
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. he plamtlﬁs f01 the specm.l mtenentmn o :the Court undel Chaptex V' of the

Speclﬁc Relief Act (I -of 1877). . The . plamtlﬂ's had riot shown that, they. had =7
. reasonable apprehensxon that the award if left ou’cstancﬁng would canse them
“seriots injury, nor had their conduet been -stich as. to call for an
:Court’s dlscletxon unde1 sectlon 39 of the Act

D ATTUDHOY-

" Per JENKI\S, O J .-—In o sult of thl na.tu1e, three pomts mis .
. "‘eod by the plaintiffs; (1) thaf the awaul 1§ void or voidablo ; (2) thatthe pl‘\.lnt-
ylifs have X 1ea.sonable apprehensmn that such instrument 1f left outstandmg
K Inay cause them'serieus injury ; (3) that the Court ought “under the" cireum- *
jstances of the case, in’ the exermse “of its dlscretlon to a.d]udge the a\vmd voxd
: *mdnble 'xnd 01der 1t to be dehveled up and c:mcelled

Anh am v C%acc 1) d1°eussed zmd dlstln”ll 1ahed

SUIT to-have an.awmd dcclmed null and vmd

<0 The plamtxﬁ'e <md defend‘mts togethex Wxth one Jaﬁ'er Gangp,
“who, had died " “before the. date of -this suit; entered intoa part-
: uershlp in February; 1895, to do certain work for the Mahéraja.
“Holkar at Indore. < The Work was done and’ ‘paid for, Wheleupon
dlsputes arose’ amonrr the par tnels as to the allocation of the pay-"
“Inents. . Crlmmal proceedmcrs were 1nst1tuted ab Indore by the .
ﬁmt and the thlrd defenda.nts, and the four th plalntlﬁ' (Coover;p)
.against the' first ‘and  seconid plaintiffs, - who- weré arrested under -
“ivarrants on' the 20th June, 1895.: They were* subsequently re- .
- leased-on- bzul and, while the proceedmvs anramst them were still
pendm the matters in.dispute between tbe plamtlﬂt's and the de-~
tendants were referred to arbitration on the 9th September, 1895,
and an award made_on the 17th September, 1895, " The submls-~
sion pa per and the dward were , swned by all the partxes except
“the fourth plaintiff ° (CoovelJl) - The criminal- proceedmrrs ab
Indore Were then Wlthdzawn. - “ B

- On the 2st It une, 1898 the first and second defendints. L
buxt agamst the- first three plamtlﬁ's in the Couxt ab Indore to .
‘recover from them the amount due under the award, ‘but on the
/th J uly fo]lowmo' the plaintiffs (four in- number) filed this- suib -
to- have the- award deela.red null and void and for an’ 1n3unct10n
ao"unst defendants Nos. 1 and 2 restra,'nmg them from.ploceedmfr :
W1th thelr sult at Ind01e.7.~‘;‘_ : :

1) (1812) 15 Easb 209.
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The plamt alleged that the defendants «“ put p1essure » on 4 CR
fuet and second plaintiffs-to get them to consent to the arbxtm-:;
tlon, tbe criminal proceedings agamst them being thef pending ;
“and it alleged that the award was made fraudulently and in’
collusion with the defendants. At the hearmg the plaintiffsalso”
relied on the fact that the fourth plaintiff” (Cooverji) had’ ‘not”

- signed the submission paper or the award. .- The lower Court held -

that the award was bad because the fou1th plaintiff (Cooverp);
had not signed the reference but found that there had been no.
fraud or intimidation by the defendants. The fo]lowmg Judg- }

CROWE, J. (havmg found on the ewdence that thele was no",
traud or intimidation as alleged by the plamt:ﬁ's contmued) —--;;{

The conduct of the plaintiffs themselves affords - support “to.
"the ‘defendants’ case. ~Admitting for a moment . ‘that they ad -
ot been present when the award was made "and had not ratlﬁed;':.
it and signed it, the first steps they would have taken “when "
. the prosecutmn was withdrawn would have been to revoke the'f

.'_ submission on the O'round that it had been extracted from them

by threats or undue pressure. = Even if the award was not made E
- on the date alleged, they must have known that it Would e
plomulo*ated shortly, yet so far from seeking - to .avoid then' act, A
they paid one or two visits to the arbltrators to ascertain. how-
- they were. gettmg on with the ‘award and ‘what“was belnm
* done, and this after the criminal proceedings were stayed and -
- all pressure was.removed. The evidence shows that they acted -
fzcely and volnntarlly, ‘and not under 1nt1m1dat10n, that’ the:

- agreement come to between the pariies was a perfectly- reasonab]e?’

“one and was the best possible arrangement for the parties, andf'
that p]amtlﬁs did attend the,meetings of the arbitrators: while
the prepatatmn of the award was proceeding. - The cases cltedi,:
_ by the learned’ counsel for the- plamtxﬂ's ‘in support of. the -
. argument " thab the contract was. void on account-of undue -
 pressure—Nicholls'v. Nigholis® ; Seott v. Scott® —are none.of themn -
on’all fours with the present case. “No case . goes $0° far ‘as. to”

f say “that a party whois being crnmnally prosecuted ma,y notﬁ'
, of his_own free will agree to refer the matter ‘in:dispute.

“to

(1) (1737) 1 Atkms, 409 - (9) (1846 47) 11 Ir. Eq. Rep, 74

Vi
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pomt “The’ author ‘observes : Buitias soon as a man with full
' Lnowledge or at least- Wlth sufﬁment notice  or ‘means of know-

f’,:ledore, ‘of. Ins rlghts, and of ‘all the material encumstanees of the
case; f1ecly and adwsedly does anythme which amounte to the .
-~ recognition of a. tra.nsctctlon or’acts in a manner 1ncons15tent with *
- its repudiation, or lies by for a considerable time, and J:nowmgly:i

;'Tand dehberately pérmits another to.deal" with the property; or

“incur - expense, under the belief that- ‘the transaction has been re-
~cognised, or freely or '\uwsedly a,bbtmns for a considerable lapse
- of time from. impeaching it, there is acquiescence, and the trans®
omally 1mpeaehable, becomes ummpeachable'

-""actmn, alth01mh
in, equlty >

B ) come now to he laat pomt in tlre case whxch is compnsed 1n-~
the smth and seventh issues, whether the agreement and award are

bmdmv on: the plamtlﬁ's ha,vm« recrard to the fact that the said

agreement is ‘not sigued by all the partles. "It is admitted that _

- the’ fouxth plamtxff Coover;;l has o signed the submission, nor, if

1e1mnce is.to be placed on the 4th peradraph of the written state-~
ments of the ﬁrst and second defendants, has the thnd defendant :

The defendants there state dlstlnctly “that the ‘two - reference

papers Were s1gned on -the 9th September, 1895 The other -
paltles to the orwlnal partnershlp an*reement (mz, the fourth -
plamtlﬁ and the thnd defendant) havmcr before this w1thdrawn :
: from the matter as having little or. o interest in it. Tt was
~contended by . defendants in the course of these proceedlngs that
““Bxhibit 15 was, smned by Ghulam Husen Somjl on behalf of all.

the defendants undexr a power-of-attorney, but. that power-of-

attorney has never been produced.” Many cases have been cited -
““to" show . that a refelence to- arbltwtlon which is not signed .
' by all palthers ig: mvahd The case of Stmngfor(l v. Green® -
“was. relled ‘on to show that the pa,rtner submitting. Would be

bound but his partner who had not submitted would not. That, -

however, was a case between a partnershlp and an- out51der, and

not 88 in the present Whe1e the- eﬂ'mrs and: ma.tters in dlﬁ'erence
: - @ (1677 2 Mod., 228, -

13

.,,fm such cucumstances he 1s notif‘:"';_ 1900,
: ;and voluntary agent In this . connection the observa-'

i;’::tlons in Kerr on' Fraud and: Mlstake (2nd Ed )y pacre 834, arein |

Y YuLisy,

MAnomsn :

DATTUBHOY
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. d0c1510n in Séeall v. Salt®; Whexe it was held that one of sevem

THE INDIAN LAW REPOR’I‘S '

" between the pal.bnels fmtef se. wexe referred Thc
whleh appears to me to’ govern . the case is to be. found m th

partners cannot bind the-others.by a submission to arbltratlon
“even of matters arising out of the busxness of. the ﬁrm, ana
.also that entering into submlssmn to arbitr atlon is 10" palt of+
_ the ordinary business of a . trading " firm;." This was ‘the- case of
specml partnershlp, butin ddams v. Banlart 3 3 similar conclusmn j
_Was arrived at; Lord Abinger remarking that " :S’teml Y Salt(?’) -

- was, in pomt as there was no dlabmctmn. between a. oenezal

paltnmshlp and one-in & partlcular transaction; The- dccxsxon

in datram v. Chaee ) isentirely in point.- The prmclple under-?’f
lying - the decision -is clearly and tersely put by Lord . Ellen
borough, C.J. He says: “This was a reference of the arrgrerrate

. accounts between all and each of ‘these partners, and the con-:

sideration to each fof entering into the submission wa.s thaf:eaeh
party 8 account should be hquldated not only.as to one :hub
as toall ... . and they mutually.: stipulated . with -each. othe7
that the arb1trators should bquldate not only par tner,shlp account
-but also_separate accounts between any. two- of .them::” ‘\Ipw
hele the arbitrators were not shown to-be armed Wlth authouty
to decide the whole questwn between the parties < *:

« The principle is so strong that it wants no authonty to support-

-it, that there should be the accession of all -the partles to the,
common agreement of all, which is the cons1de1atlonvto ‘each- for.
_entering into the agreeient.”” ~Now there can bé no doubt thab :
- the a1b1tra,tors have proceeded to settle all the affairs:in. dlspute;‘:
~ between the partners The terms. of the award are qulte clear on :
that point: - All the partners are mentioned. - ‘They say- we lmve?:
" examined the books of account, documents, &c., in reIatzon to- the K
d1sputes as to aceounus of you the partners and glve our awardi

‘“which you all must acknowledge as.the Court’s: ﬁnal dems.on, {
and yoi-all must act as it is written: in. the award.”: o ‘wag”.
‘further held i Adams v, Bankart® that one partner cannob bmd :
auother by a submwsxon ‘to- w1b1trat on w1thout the’ assont~o

(1) (1825) 3 Bmg , 101, - S (3‘ (182.:) 3 Bing i IO
@ (1835) 1 C. M, and R., 631, < (D (1812) 15 East, 20
@ (1835) 10 M. and R 681 '



{for 3 aﬁer"Nurah, Vn‘p & Co

1:'.0f’f hig. parbnets, I thlnk the. fact’ that" both J aﬁer ana Nu“

“did* attend- the’ meetlno's -of f,he arb;trators ‘must” be ta,ken as -
;fj"vevﬂence of an. unphcd authonty on. thelr part-and a: ratlﬁcatlon
~of what was:.done; and: the'same ‘temark applies to his elgnature 5
“in''the sanie form-in’ -the award:. So also.the ‘award purports

?‘:to e swned by Yusuf Ah Mahomed for Abdulla Yusuf Ah':,
. Maliomed ; and defendant No, 3, wha i alleged to-be the actu‘xl .

partnel, does not seek o repudmte the awznd The same, howevm

-cannot-be ‘said” as rerr'u’ds the otherpartner Cooverji jiee “He says

i—'dlstmctly he wag not 'msked to join-in the: reference-to mbltm—

 tion when'. it was made, but long. tlme a,fter When he refused.
__ to-sxgn as he szud ‘he did ot know- ‘the -arbitrators* and had ‘1ot

-seen’. - them. . ‘He says he has not withdrawnfrom the’ partnel--
f-'slnp, and that e asked on’ what ground the -award had been’

¥ mf\de swamsb lnm, as.-he *had - not swned the reference . paper.”
In thls condltxon of ‘things it | seems qmte clezu that in . the
~absenee’ “of Coove1 st signatute the: ‘arbitrators’ were not - mmed '
‘with’ authonty to; declde -the ‘matters in dlspute, ‘that Cooverji,

cannot be~ held bound by the: awmd “and;- thelefore, it must.

be- held null and- V01d as far: as” “the. other partners are - Coit=
-,cerned Wlth xen‘ard to the’ quethn of. costs, it 1s qmte clem .
;that the costs have been- larcely iner eased by reason of the falso p
-case seb; up by plamtxﬁ'b 1 orde1 therefore ‘that the costs, ay- fm :
‘as the. third and fifth i 1ssues are coneerned be-borne by the plfunt-
iffsi . The third defend'm('rto pay his own costs. - -The rest of tho -
-costs 0. be- boxne by defendants Nos, ‘1. and- 2, Dehveted on?

;th"‘ 141;11 Sepbembel 1899»_

_ NQW albliough :no ‘ewdence IS‘;
p;foduced to: show that- V1r]1 qu authonzed to swn m behalf .

1900-

VULLEY

MAHOMED. : -
SRR SR
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- iffs pray; first, that it may, be 'declared that the’ awmd s .nob 7

THE INDIAN LAW REPORTS

Starlmg and lees, for respondents. p

- Jenkins, C. J.:—On the 25th February, 1895 the plmnt 1ﬂq
and defendants together with J affer Gangji (Who has since dled)
entered into a partnership agreement having for: its “purpose’’
the undertakmg and completlon of certam illumination*works:af
Indore on the oceasion of a marriage in the. family of His ngh i

. ness the Holkar.. This awreement was reduced into’ Wutmg and

is Exhibit I in the case. The’ contemplated work was* duly com-*
pleted but chsputes arose " which resulted-in a 1eference of then
- to arbitration. An award was made, and on the 27th June, 1898
asuit was instituted at Indore by the defendants Vulley Mahomed{f
" Rahimtulla and Ibrahim Rahimtulla against the first three plaint-..
iffs to recover a .sum of Rs. 4 799-0-9 on the basis of this awmd.,;
Thereupon the present’ smb‘was commeinced,- ‘whereby the’ pla,mt

bmdlnﬂ upon the plaintiffs and is null and -void, a.nd secondly,

" that the first and second defendants may be restramed by the

order and _injunction of this’ Honoutable Court from’ ploceedmtr
_with the suit in the Court at Indore. :The material allegationson::
_which the ‘right to this relief is based ‘are set forth in pam“
- o-ra,I)hS 57,11 and 13 of the plaint as. follows —_
“5. After the said contract had been carried out dlsputes aToS0 between the -

paxtners, and the sa,xd defendants takmv undue advantage of the then tempormy

 residence at Indore of the first and seeund plaintiffs falsely and mahclouslv adopted

_criminal proceedings at that place against the first and second plamtlﬂ's and got
them arrested under warrants. This was done i in- the month of June, 1895 The, :
sail plaintiffs got themselves released’ on bail, \Vhlle the said crlmma,l pro )

. ceodings were pending, the defendants put. presmre upon ‘the sa.ld first and secon
- plaintiffs and .got them to consent to refer the matters in dxspute to the arbi-"
téation of Ghulam -Husén Sumar.Vira and Fazl Mahomed Raiji.”*Accord*?
k mrrlyarefexence paper.was drawn up in Bombay and the first and sécond Pplaint==
iffs signed tho same at Bombay o the 9th day* of Sepbember, 1895, - - The “said -,
: "l,lbltlat()ls on’ the-samé day produced to the first and second pla,mtlﬁ‘s a blank 1
stamped paper and. asked them to put their signatures ab the foot thereof, telling
the said plmn’mffs that- they, the arbitrators, would requiie the- said paper for .
the purposes of the arbltra.’clon, and the first and second plauntlﬁ?s put theu signa- o
" tures to the said paper as requested. Tt was expressly, agreed: at the timo thé::
" said reference paper was signed by the first and secoud plaintiffy’ that the same H
* should. not” be- of -any " effect unless it was signed by all the pa.rtners in: the said ?
paﬂ:nershlp business. A copy tlanslatlon of the sa,xd 1eference P 3 1s\ eTés"
! unto anne\ed and ma.rked B ” ‘

AT




defendzmts and. 1s not bmdmg upon the plamtlffs "

L 13 The ﬁrst an& second defendmts thh av1ew to annoy the first three plaint
1ﬁ’s recontly (that is, on the 27th of June last) filed & sult against the sald plamt .
"-iffs-in the Court- of. the Civil: J udge, Resuieney Indore, (bemv Suit-No. 4 of,;,:
1893 of the s'ud _Court) to. reoover a sum of Bs '4,799 and pies nine. relymg and -
v—foundmv thelr, olaim’ upon, the said a.ward To tho plaint in.tho éaid suit, the .
- ~ said defendants have annexed a document purpmtmo' to be a copy of a 1efcremo
~.paper allefred. to- ha.ve been s1gned on- their behalf and on’ behalf of the smd
" .Abdulla Yusuf Ali’ Mahonied by one Ghulam Husen Somji: authonzmg the sa.xd
 arbitrators to do. certain matters in connectlon with ' the‘said referénce.’. The'"
plamtlﬁ's say that. the sald document, if any; - was prepared fraudulently and-in .
collusion Wlth the said :nbltmtors and it isin no way binding on the said defend- -
“ants to the ‘said rcfcrence A copy tmnsla.txon o‘x' -the sm.d document is hcre
unto a.nnexed and marked D >l e - S

L

CA ertten statement was put m, and in due _course” the case
- came on for heanng before”\h Justwe Crowe5 When the follow- .
;- moussues were settled -'——-.’?‘ e B

Whe‘ther ‘thls Court :ha.s ]uusdletlon to tly th1s suxt hav— -
mn- reaa,rd to sectlo'“- 12 of the C1v1l Procedure Code. S

: Whebher 1f ‘505 'he ’Oﬁieml Assw-nee is not a* necessary
pal ty to the" u1t a{v representmw the fourth plalntlff""’ e

3. Whether the- ﬁrsb end second p}amhﬁs at the request of the -
arbltra.tors, put their,, mgnatures a.b the foot" of o a blank stamped
“‘paper on the 9th Septembe1 1895 or llth Septembex, 1895 as in
parauraph 5 of the plamb a,llerred . ST .. D

Whebher lt was expressly agr eed at the time the reference
paper vas SIgned ‘that 1t should not be of any effect unless S1gned -
by a,ll the partners as m paragraph 5 “of. plamt alleoed o

Whethen the award ‘m the plamt mentloned was Wm(ten
on stamped paper 51gned in Blank: by plammﬁs Nos. 1 z\nd 2 on j

the ch or llbh September, 1895 as alleged

Whenher the awo.rd in* the plamt mentmned is: nob valld
and bmdmcr on pla,mtaffs or any and whmh of them,
B 1028-3 '
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L1900, At Lequest of pla,mtlﬁ”s counsnl-—/'f—:r, R e
N M‘;‘l’l‘a‘;f:n. A Whethel in the: event’ of -issue 4 bemg deexded an‘amst;

E pla.mtlﬁ's, the agreement to refer and the award are binding on
. plaintiffs having regard to the fact that the sald ameemont is

R

- _not signed by all the partners. LTt ;;,_’.

A R
DATTUBHOY.

Evidence was adduced on both sides and, when the caso’ was
closed, -a considered judgment was delivered by Mr. Justice
Crowe, in the course of which he decided a.dvereely to the plamt,«

. iffs on all thé points raised before him except as to the- legal
consequences resulting from the absence of Goover]xq signature
" to the agreement of refeljence This omission, he held, invalid=
ated-the award and 'enhit,lq‘d the plaintiffs: to the,.decla.raﬁioﬁ'
they sought in the first paragraph of the prayer to thejr plaint.
Trom this. decree" ‘the defendants have appealed and, ‘while:
1ely ing on the findings of the lower Court in their favour, they-

" have combated Mr. Justice Crowe’s conclusion as’ to- the eon-
sequences that should flow from the fact that Cooverp dld nob;
sign the agreement of reference. . - . TR ]

" The respondents on the obher hand have sought to support:
Mr. Justice Crowe’s decree, not only on the point he decided in-.
~ their favour, but also by .endeavouring to, establish before us:-
- those allegations which the learned Judge held to be, not ploved R

Though the pla,mtlﬁ's prayed for an injunction restrammo' the.

first and second defendants from proceeding with the suit in the

" Indore Court, that relief was not granted: the decree- sxmply‘

. declared that the award was not binding upon. the plaintiffs, and’
_that the same was null and void. - Presuma.bly this relief- was

decreed under the ‘powers vested in the Court by Chapter V-of

.~ the Specific ReheﬁAcb (L of 1877) Whlch treats of the cancellatmn:

. of instruments. Sectlon 33, which is the leadmo- section "of that
' ’chapter, provxdes in pararrraph 1« Any person against Whom 8
- written instroment i 1is void or vmdable who has 1easonable appre=

" heasion that. such instrument; if left outstanding, may cause him

. serious” injury, may sue “to -have it adjudcred void or.voidable;.
'j'*'*'and the Court may, in: ‘its dlﬂcretlon, 80 ad]udge xt‘, and order it-to:
be dehvered up. and cancelled.” ' - . ’

’l‘hree pomts therefore, must be made good by the’ plamhff‘s e
lst, that. the awatd IS v01d ‘or Voldable 2ndly, that they have )
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reasonable apprehensron that such mstx ument 1f Iefﬁ outstandmg

% may cause. them serious. injury ;.and 8rdly, that the Court ought -
—undet. the: mrcumstances of -this case in the exercise of its dis="
“cretion to adjudge the award, vo1d orrvo1dabler and order it to be
: dehvered up and cancelled By &

b not enough tha.t the award may be void or voidable’; the
‘ other pomts must. a]so be estabhshed Th1s aspecb of the case,
" however, does ‘not seem to have ‘been clear]y presented to the:
ﬁlst Court for‘I ﬁnd no' reference to 1b in: the Judament

Now three g‘rounds have been suggested fo us. as rendermoF the
" award void. . 1st,"that the reference on which it is based was
~ the: result of coercion exercised by the defendants on [ the plamtlﬂ?s’
- other than the fourth ; ; 2ndly, that the consideration forthe agree~
~ ment was unlawful, as bemg opposed to public policy, for it was
~a promise to dlop a prosecution ; and - Srdly, that the absends of
-+ Cooverji’s mgnatule was contrary, if not tothe agreemenb of the

parties, at any rate’ to the expectation and belief under which the

reference was swned by or on_behalf of the first three plalntlﬂ‘s :

» Nelther the ﬁrst or the second of these pomts is raised directly
~in the 1ssues, s0"that Mr. Starling, to Justlfy himself in" bringing

“‘them to our. notice, ha,d to rely on the sixth i issue. “Now-it is’

“.difficalt to suppose that it was intended: by the smth issue to
“enable these points to. be raised ‘because it -was sug rrested by
. counsel for.the defendants, and it-is not; as a rule, the -object of
“counsel to suggest an isste Whose purpose is to cnable his oppo-
“nent to make a pomt ‘not otherwxse open to him. From the very
," general form in which the issues have been framed, we ave in this
1unsat1sfactory posmon that, we. ca,nnob tell whether or not the
'—plea. of coercion, as distinct. from some vague and shadowy genera-

. htles as to pressure, was ever really presented to ‘the first Court. g
* “When we are’ confronted W1th a plea of - coércion, we have -

-clea,r and dlstmct idea of what we are deahng with ; when we are
appea]ed to on the ground of pressure, We are invited to wander,
1 know not where. - I'say this, because the Contract Act tells us
~clear1y ‘what is coercmn ‘and what are its results: of pressure
Lib says nothmo', and it~ is by the Contract Act, that in this
o country questlons of thls kmd must be determmed not by the case

R, T
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. including the plea of coercion, yet it has to be- conceded that.secs :

; cept that concluswn and W1th that the plea- ot coercwn may" e
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law of ]‘ngland F1ee consenb i the essen{nel baels of all con-+
tracts, and consent i is said to be. free when it is not caused by coer< ¥
cion, undue 1nﬂuence, fraud mlsrepresentatlon or- mlsta e—Con--.g_f
tract Act, section 14, Of these vitiating circumstances, we arein;
this case only concerned with coercion, whichis defined to be “ the -
commlttmg, or threatenmg to commit, any act forbidden by the,g"*ﬁt
" Indian Penal Code of the unlawful detaiving, or threatenieg to_;
detain, any propelty to the prejudice of any person whatever,. Wlth
the intention of causing any person to enter into, amaoreement o
Now the only act that Mr. Starling could suggest amounted to
coercion was, the institution of eriminal p1occedmgs at Indore,
and this, he argued, was ooercmn as being forbidden by. sectmn i
211 of the Indian *Penal Code,” which provides that (Hls Lord-
s}np then re'\d the sechon and proceeded -—) '

“While: 1t cannot be smd that- the sixth issue is not capable of ;

tion-211 of the Penal Code was mot so much as referred to, nori;:
can T'find even any tr ace of allusmn to sectxon 14 of the Contraet
Actu :‘» REEEN ) e

How can we under these” circumstances ‘pay uny senous co%"»;
- sideration to crltlclsms based on the absence of ev1dence lelevanb
‘toa pomt whxeh can hardly be said to have been alluc]edf ',
- -the course of the proceedings.” As a matter of fact Mr. Justlc :
_ COrowe has held that the first three plaintiffs « acted freely an
voluntanly and not under. 1nt1m1dat10n, and that ‘the awreemenb'
come to between thé parties was a perfectly 1easonab]e orie an
was the-best possible arrangement for the parties.” _That con-'f=
- clugion .was_based "on the oral ‘evidence given before Mr Justl ‘
" Crowe, as a result of “which ‘he ‘considered not merely that the”,
- plaintiffs had failed to make out their case, bt that the testlm
- of the-defendants’ witnesses was  to be. preferred... I enhre]y ac- -

brushed asule.

Then I eome to the plea that the con51derat1011 for the suBmls-fs;?
alOIl was unlawful .as opposed to public pohcy It was not until -

the ar gnment bef01e us tha.b thls pomb ha.s even been Suggested



to it “in the lower. Court no ev1dence relevant to 1(; was adduce
IA therefm e, thlnk tlnq pomt is nob now open to the plamtxﬂ"s

bound by the award, but it'is at the same. time equa,lly clear bha,t
- the-defendants ha,ve never atbempted to treat him as- “bound, or

' even suxrgesbed that thls was the result of the award “for it musb

i ‘no party to the Indore se't

It Wﬂl be eonvemenh to: deal withi Coover_]l ﬁrst for thoutrh
frreat store was’ -evidently placed on his commg forward as a .

plamtlﬁ’ it Wlll not, T think, Ve difficult to eliminaté him and - his

gmevance from conmderatlon -+ The’ first questlon T ask myself
is “ Had COOVeI‘Jl “ever: any reasonable applehensmn that the
awald if. lefb outsbandmcr ‘might cause him serious injury” ? We
""do not find” that hot haste or anmety on hlS part which one might™"
have expected this reasonable apprehensxon $o.. -inspire. ‘He had
‘no taqbe apparenbly for the wmmes of -a law- smt 2% Duttu,”’ he

tells the Court,“ has ouamnteed my costs, It is rok in. Wrxtmd :

. Till he didsoI refused to be aparty plamtlff 2 And why should
“it have been otherwise? ;If one may hazard a guesé, his 1nsolvency
in Auaust is suggesblve of & ﬁna,nmal posunon in.J uly, the date of ;
the ‘suit’s commeneement Whlch robbed a_thr eatened litigation of -
Cits tezrors, and even‘cs ha,ve Justlﬁed the absence of apprehensmn

-on hls part he never, has been sued, and between him and his -

ha,blhty there noyw. rlse up the ‘two formldable obstaclee of h1s

own 1nsolvency and tlfe bar. of. ]1m1tatxon Cooverp ‘has mob - oc- ¢

cupled a promment place in the argument beforo us;-and I think 1

‘may without injustice. to him deal for the future with the. case

w1thoub further thouc-*ht for hlS 1mputed apprehensxons

- Baut, then, how stands 1b Wlth his three co-plmnhffs, Whom I

w1ll hereafter speak of: as the plamtlﬁ's

A perusa o the ev1denee does ‘1ot 'po;nt to any 1eluctance on
then part to assertA y,.,ath all that appemed sultable to then'

Now it must;"at the outset; be conceded: that Cooverji is not ':

2

S
Dirruiaoy.§



L R * MHB INDIAN LAW REPORIS. _[VOL, XXV

- #1900, L "case but it is'to their credit thflb they nowhero allefrc the emst-‘
fi\rll;xl:ﬁn ~ enée of any reasonable apprehension on " their part except as.
"%~ fothe suit in Indore. And-in this they, like Cooverji, Judged

‘ P‘T"'U"H‘?Y'- -aright, as events have proved. But what reason is there to appre-

. hend that "this Indore suit might cause these pla,lnblﬁs serious-
“injury ?- None that I can sée 3 for it is not pretended - that the

* Court there is not as competent to do full justice to these plamtlffs
_pleas as this Court is. I may, inpassing, remark that the appre- v
hension which possessed these plaintiffs of the injury. that might

" accrue if the award was left outstanding, did not suggest to them -

~ that they should: ask for an order that 1(; be dehvered up and
cancelled._ = :

. _ But, apa1t from this, what are the facts on whlch the p}amtlﬁ“s E
1e1y as entltlmg them to the favourable consideration of this

- Court and as demanding that we in the exercise of our dlscretlon '
* should interfere ?. Now in their plaint they did not hesitate, not
only to chargeé collusion against the defendants, but also to assert
_ ‘that the award  was prepared fraudulently and i collusion thh

the-arbitrators.”” * Mr. Starling ~refrained, most properly I thmk

- from any attempt to substantiate.these -serious allegatlons “We -
- may, therefore, . pass over this charge of fraud, though, in vieiv' of

‘the readiness with which it is* sometimes charged, "I must alludo- <
to the disfavour with which the Court regards a groundless chiarge

of this class. “Theugh such a charge may not disentitle the plaint- - -
iffs to the Court’s assistance when independent g grounds of relief -
are alleged, still it cannot be too clearly. tinderstood that it may

\properly attach the penalty of costs. . .~ - Al

© LeaVing fraud then, out of the question, what has the pla.lntxﬁs
conduct been ? . Nurali ‘was present when Ghulam Husen Sumar:

- .was asked to act as arbitrator ; Dattu.and Virji both actually
',’mgned the submission paper, Virji purporting to sign on behalf: -
of ~his firm’ of ‘which Nurah was a member (Whethel Nuralj -
“was present on the occasion is not clear). - _Dattu and VlI'Jl both -
~ attended the arbitrators bet;ween the signing of the 1eference :
* paper on the 9th September and the making ap of the aWald on -
. the 17th September, 1895 ; they both signed the document, statmg
~that they had read the award and agreed to the same, ‘and  bound -
'themselves to act in’ accordance therewnh VII‘JI agam purporb-
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ing to act on behalf of lllS ﬁxm and thls txmé domv soin the ,-;,"

- pregence of * Nurali +- they never ~ raised any obJectlon to the;

~.proceedings. while they were: pendm sor | to the-award when i

* was made, but they- now turn round and say they are not Tound,:

“Ts -that  conduct entltlmo the plamtlfﬁs to claim. favourable con—i ‘
SIderatlon? Glearly not,. . These - plalntlffs ho“.ever, seek to.
explam away. the swmture of the-agreement to be bonnd by the:

award by asserting ‘that, the arbitrators produced:to. them a'blank

‘paper, ‘telling ‘them that they, the arbitrators, would require the
“paper for the purposes of the arbitration, and that ther eupon they, .
~ the plaintiffs Nos. 1 and 2, put their signatures- to the paper as:
requested Mr J ustice Crowe has declined to believe this story, .
‘and I fully amee?l with him and -with. the ‘reasons he advances -
i quppmt of his conclusions.” (His Lordsh\p then havmg gone.

throun'h the ‘evidence on the point continued :—)  Then plaintiffs
’ smy it .was expressly agréeed at . the time the reference paper-was:.
~ signed ‘that it should not be of- any effect unless signed by all the.

partles " (His- Lordship wenb through the evidence on this point
- also and continued :—).- Here “again I. wholly'. agree with Mr.
‘Justice .Crowe as to the mference to be drawn’ from the evid-
eunce, an(l L hold that the plmnmffs have fmled to make ou’o the
ameement they allege. ‘ i : T :

So then the enqmry is ndr rowed down to thlb Oan these plamt-
1ﬁ'~ claim the aid of the Court merely because ‘Cooverji-is not
" Bound by the award 2 When the exercise of the Court’s discretion
~under Chapter V.of the Spemﬁc Relief Act (I of 187 7) is invoked,
it is “obviously matenal to see whether the plaintiffs have acted
wxbh promptness whethe1 any delay on their part has altered the
poswlon of the defendants, as well as fo consider what is the natme
of theu c]zum, a pomt w1th Whlch 1 have already dealt. -

o NOW untll they launched tlns smt on the 7th of J uly, 1898 ,
nearly two years and ten months after thie makmg of the award, -
no?snogestmn is to,be found. of any objection “to - if.- It is true -
" the Lmntatmn Act allows ‘three’ years within’ Whlch to bring .

tlus suit, but as anamsﬁ ‘h;s 1b has to be remembered it is atb least-

probable that the time they . hzwe allowed to elapse. would bnr :

any 1emedy the clefendants Would have apmb from the award.
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W hab too ‘gan¥one “think of the plamtlﬁ's asseztlon that they

: expecbed Cooverji to sign’ the reference ? * How is- -that to be re~
. conciled with the absence of Cooverji’s name from their su'bmls- :

sion paper with their havmg proceeded with the reference i in hlS

-absence without one word of protest, complaint or even-of sug- "

gestion and w1hh thelr subsequent signature of the confirmation? .

M. Starling tried to make a certain amount of capital out of the

fact that Cooverji’s name is mentioned in the award: But he felt
he was on dangerous ground : he could not suggest thab thls fact

influenced his clients’ views, because they have sworn they did -
ot see the award when they signed. -No doubt this is beheved
~ neither by Mr, Justice Crowe nor by us, but it would have been -
_ difficult to urge an agreement so absolutely inconsistent with the -
- -plaintiffs’ sworn evidence. All that Mr. Starling -could make of

the fact ‘was that it showéd the arbitrators. .understood that

- Coovery s concurrence wasan essential condxtlon of these plamt- ,

iffs’ assent, - But agamsb thls we ha,ve the pomtwe testlmony*of

I have .gone at length into these ‘matters for the purpose of

seeing what the plamtlffs conduct has been, but in the view L take
it becomes unnecessarv to decide as to whether or not the ob;;ecblon
" to the award urged by the plaintiffs is good ;. for I hold that in~

the exercxse of its discretion this Court ought not-to award tLe

* plaintiffs the relief they seek. I fully recognise that this Oouxt

will not hghtly *interfere with an exermse by- the firet Court of

- its discretion ; bub “in this case we in no way 1mpmge on_this

- rule. - It is clear from his judgment that Mr.J ustice Crowe never

- "looked ‘ab the case from this point of VIeW ke s1mp1y held that~-
the legal.- objection to the award was good and he apparently
-thought that the relief followed as a mattex of course he never:
4,e‘<er01sed his dxsoretlon in the matter, .o

T refram from decxdmo‘ as to the vahdlty of thls ob]ectlon based?;

jl,\ion the fact that COOVeI‘Jl is ‘not bound, bec&use Iam: anxxous -
: :Zno Way ‘to embarrass the Indore Coiirt’ by any .view of mine; an(l
as we uelthe: afﬁrm not oveuulu Mr.J ustue Crowe S declsxon on”
L ﬂllS pomt thc Indo'e Court need fetlin no way hampel ed by ¢ anv- _'f’
“'.thmg that has been detelmmed in. thls ngh Court" ’

Twill ,cgnly
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, éay this that I oannot acrree With the view ekpreésed by Mr, Jus-

tice Crowe that Antramv. Chace Wis entirely in point, because there
‘the deed of reference purported to have been made ‘between all
/the partners though it was: ‘only executed by two of them What

‘ was there held was that as the cons1dera,t1on to each to execute .
- his own submission was the submrssmn of all the.others, and as
all had not executed, there ‘was a failure of the. consrderatxon “and

a8 a result the arbltrators had no authonty ~Buthere the defend-
. ants’ contention is bbat it was 1o palt of the conszderatlon that

‘Coover_]l should be aparty to the 1eference, and, 1f that be estab-

" lished clearly, the principle enun_tmted in that case ,has no applica-

"ij,ion. -1 will say no more: the question between the parties when -

its exact limits are.ascertained is a very simple one, and 1 do not
Vimagine ‘th‘e,Indore‘Court will ﬁnd"e’ny difficulty in dealing with
" Baut, so far as we are concerned, it is enough to say that no case
* has been made*out’ for our special intervention under Chapter V of
the Specific Reliet Act. ' The plamtlﬁ's have not shown that they
- had reasonable apprehensmn that the award if left outstanding
will cause them serious-injury; nor has.their conduet been such
as to call for an exercise of our dlscretlon under section 39 of
;the Act in their favour \ R R T
" The appeal, therefore, A must be allowed the decree of Mr,
TJustice Crowe must be reversed a,nd the 1espondents musb . pay
.the a.ppellants costs. B

.Z)ma7m

Attorheys for defendants ——Messrs. Tkakurdas, Dﬁammsz, :

C'zzma and HormueW '
» . :.’ T (13‘12) 15 East, 209.
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