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e CRIMINAL REVISION

Before Sir L. H. Jenkms, OIwef Justice, and. Mr, Justice Batfy.

IN RE PANDURANG GOVIND PUJARI axp ormzss® = '

- -brimmal Procedure Code (det V' of 1898), Sees. 145 and. 526-—Tram:fef;

<. of a’ case—Criminal ease—DBias of Judge—Magmtmtes powers 'lmder.

See. 145—Breach of peace—Rights of the parties. .

The  provisions of section 526 of the Criminal Procedure Code (Act V of 1898)

ES not give any power to direct the transfer of any proceedings initiated under
section 145 of the Code. Such proceedings do not eonstitute a  eriminal case™

> within the meaning of section 526 of the Code. A eriminal case means a case-
arising out of, and dealing with, some crime already commltted It does not ‘_

include proceedings taken for the prevention of crime.

-Under section 145 of the Code a Magistrate is not at hberty to go ‘into tha
merits - of the claims of any of the parties to the dispute, toa mgkt $o possess

the subject thereof. He can decide only the fact of possession at.the date of -

the order requiring the parties to put in their statements. - .
The partles cannot be called upon to furnish a statement of then‘ nghts, nor

~ can the Magistrate take, as the basis of any action he may finally decide. upon,

“any conclusion at which he may arrive, or at whlch he may have amved a8 to
 the respective titles of the parties. -

“TmIs was an application under section 526 of the Cnmmal

- Procedure Code (Act V of 1898) for the transfer of a case fromv :

~ the:Court of the First Class Magistrate at Pandharpur..

' The a,pphcants were the Sevadharis (temple servants) of the ‘

_ temple of Shri Pandurang at Pandharpur®, -The Badvea, who -
- opposed the application, were the chlef prxests, managers, and. o
trustees of the said temple. . - - e e e

A dlspute arose between the Badves on the one’ hand and the.

_Sevad/zm is on the other, about the right of performmg the'

.Alanlca? Pega (decoratlon rites) at the temple. L
. Thereupon one Dnyneshwar Dadaji Badve made a complamt

to the District Magistrate of Sholdpur, complaining that the-
Beumes, a class of Sevadlaris, had obstructed him in the per-r

forménce of-the said puje. : .
* On" this complaint the District Magistrate pa.ssed an ex parte
) order on the 10th of October, 1899, to the following effect :—~

st " * Criminal Application for Revxslon, No. 144 of 1900
LD S (I)SeoI.LR24Bom,527.
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- grounds, viz, :—

V\ted by him to the District Magistrate of Sholipuron 5th May, 1893. -
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% There appears to bo a dlspute abouh the Alankar Puja But looking 1;0
the past practice, the Badves alone have tho right to perform the service,and the

+High Court of Bombay has'also decided that Budves alone should perform- this :

puja. The Benares and the other Sevadkaris have no right at all to perform

" this servioe. For this reasom, if the Sevadharis or other persons obstruct - the -

Badves at the time of this service, the police should remove the obstraction, .

and; if necessary, those who éause the obstruction should be expelled from the
temple during tlus serv1ce

This order was set aside by the High Court on the 22nd i

January, 1900, on the ground of defect in procedure, anl the
District Magistrate was directed to re-hear the case after glvmg
due notice to all persons, interested in the matter.

After the remand the District Magistrate transferred the case
f01 1nqu1ry to- the First Class Magistrate at Pandharpur., ’

~ On the 12th May, 1900 the Magistrate purpmtmw to act uns
der section: 145 of the Criminal Procedure Code (Act V of 1898)

1ssued an order to. the Badves as well as to all elassés of- Sevadharis:

requiring them to file written statements of their reepectwe
rlghts and duties at the performance of the Alankar Puja.

Thereupon the present application was made to the High Court
by the Sévudharis for the transfer of the case from the Court of

the First Cla.ss Mamstrate to anobher Court, on the followmo‘ N

« (1) That the Tirst CI‘lSa Magistr abe, ab Pa.ndhalpm being a yejmrm or

patron -of one of the Baduves, there was a likelihood of his deahng thh the
case with a real bias in their favour. -

(2) That the Magxatrate had already expressed his opmwn in fa.vour of the

. Badves and against the Sevadharis abou’ their respective rights and duties at

the temple, especlally in connection with the Alankar Puja, in a repm't submlt- .

“u (3) That the Magistrate havxnv thus prejudged the memts of the case was o

7 dlsquahﬁed from trying the case . . RIS

Upon “this apphcatlon the High Court 1ssued notlces to the

District Magistrate and the Badves to show cause why the -case
' should ot be tzansferred :

Thereupon the Dlstrwb /Mao-zsbrate m-de the followmrr aﬂi-

) davw fom
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“It iy a fact that Mr. Tlnkar is the geyman of Vishwanath Gopal Badve, but
- the word ‘ patron ' is not a.qaite correct translation of the term *ygjmans 1t -

) is customary for every Hindu to have some ugmdhyw or priest at sacred
places like Pandharpur; this relation of ¢ yejman’. and priest has descended to

- My, Thakar and Vishwanath Badve from their forefathers as a mere matter
“of form, Iam sureit can b in noway affect the judicial impartiality of the’

f01me1

“It is also true that Mr. Thakar once submitted a 1epoxt to the District -

Deputy Collector, Sholipur, regarding the Alankar Puje while Mémlatdir
at Pandbarpur ; but that roport simply expressed his general views and has

nothing to do with the trial of the ease or consideration of its judicial merits. -

It was merely a departmental report submitted in a non-judicial capacity.
; Besides, in the present case, this report has been already rejected as evidence.
T, therefore, declare that neither of these facts will influence the Magistrate
in a judicial inquiry or interfers with his judicial independence.™ -
G. 8. Rao for applicants. o \
‘N G. C/mmlavarlm for opponents L
- Réo Bahadur V. dJ. sz/im, Govelnment Pleader, for the
Crown. .
The following ]udoment was delivered by
Jexkixs, C.J.: - A dispute having arisen at Pandharpur between

| the Badves a_pd Sewdnm is of a temple, with reference to the ncrht .

,- of the Sevadharis (or temple servants) to participate in the Alan-

kar Puja (or decoration rites), the Magistrate of the district, _

apparently with a view to prevent a possible breach of the peace,
“referred petitions received by him on the subjech to a First Class
Magistrate and on receiving his report issued an order purportmg
. 4o affect the Sezadharis generally. That order: owing to the defect=
" ive procedure followed, and other grounds.of objection, appear=

" ing to be open to revision as ‘ultra vires of the | powers conferred v

by Chapter XII of the Code of Criminal Procedure, was -consi-
dered in Application No. 247 of 1899 and uItxmately seb aside
" by a Division Bench of this Court (In re Panalumny Govind ©,
- Mr. Justice Ranade and Mr. Justice ClOWG) which' directed the
District Magistrate to ¢ rehear ‘the _case after making all the
‘persons interested- parties, and receiving the evidence they may
- produce before him, and to pass a :Eresh ordex. It appea,rs thab

¥
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after thereturn of the records and proceedings, further acbioﬁ -was
aken ‘by the First- Class Magistrate, who issned to the parties -
concerned in the alleged "dispute an order, which purports to bo

“under sub-section 1 of section 145 of the Code, requiring them to

attond in- person or by pleuder, or to put forward statements -
of the rights which they respectively claim,  The présent applica- -
tion.has now been made to this Court to transfer the matter from

.the Conrt of the First Class Magistrate who made that order, o

some other competent Court. ; o
- The impartiality of the Magistrate in question has been ime -
~'pugned-both on the ground that he has already inquired into
‘nnd reported (unfavourably it would seem to the present appli- :
“caiits) on the subject of the dispute, and also that heis the -
hereditary yejman ‘of ono of the parties concerned in the dis- -
pute as an upadhya or priest of the shrine. Among the papers ~
now before this Court is a document which purports to>be an .
affidavit- by the Magistrate of the District, and which (infer-
alia) sets forth the opinion of that officer to the effect that
the Magistrate whose impartiality is impugned, will -not be in- -
fluenced by the relations in which ho admittedly stands to one of -
the partiés interested. It is somewhat difficult to understand on'’
‘what grounds it could have been supposed that such an expressxon
of opmlon could have formed a basis for any decision by this Court
as to the a.dv1sab111ty of directing the transfer applied for, “And”

it s by no means reassuring to ﬁnd that the head of the Magis-

tracy of the district, in a document of so solemn a “nature as-an-.
affidavit under the sanction of an cath, should have felt no hemta— :
tlon in makmg a statement which is not one as to facts, bub
as t6 his personal opinion, which in the circumstances can only
Test upon conjecture. as to the mental attitude of another officer.

. In conmdeung the expediency of directing a transfer: for- the:

ends of justice, the Calcutta High Court (Dupeyron v. Driverd) -
has” deemed it essential to demde “not merely the question whe=
tber there has been any real bias in the mind of a Magistrate, .
but also “the further quesblon ‘whether incidents may not have.

: happened “which_though they may be susceptible of explanation

are neverthelecs such as “are calcnlated bo create in the mmd of

- (1896) 23-Cal,, 495,
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the acoused a reasonable applehensxon that he may not ha.ve 3
-~ fair and impartial trial.” This ruling has - been followed " in’ -~

* Legal Remembrancer v. Bhairab ()’/wmlra Chucker butty’l), where it

_Wwas observed that the importance of securing the. confidence of
* parties in the fairness of the tribunal is next only to the import- ;-

ance of securing a fair and impartial tribunal (p. 733).. A similaz

“view was expressed by the Allahabad High Court«]i’mzanfl An
- v. Hanuman Prasad®. The District’ Magistrate on perusing those
ralings will no doubt perceive that the i impressions. produced in his
own mind as to the impartiality of the Magistrate, require less- -

consideration than the effect likely to be produced in’the minds

of the parties and their witnesses, by the selection of a: Magistrate
_whose personal antecedents or circumstances. have: hOWever un-

. avoidably connected him with either the one party or the other:

" Code we have come to the conclusion that the provisions of that _
“soction confer no power to direet thé tmnsfer of any. pxoceedmos
initiated under section 145 of that Code. '

. of offences, which, if the procedure be effectual, may never be com- -
mitted, and which if committed could not be 1nqu1rgd into 01 tned

Such considerations could not altoorether have béen overlooked
had it been necessary for this Court -to determme Whebhex"

transfel should in this case be dxrected T T
Havmcr regard, however, to the Wordmc- of seetlou 526 of the

R

- The orders that may be passed under sub-sectlon ) of sectlon

'026 are spemﬁed in sub-clauses (i) to (iv) of. that subesect;on. )
" The first of these clauses authorizes an order that any offenice bo -
inquired infp or tried by any Court competent in all respects but
- that of local jurisdiction. Section 145, however, does not ‘con<

template inquiry or trial into an offence. It deals, as the headmg
to Part IV in which it is contained. suogests, with the prevention

~under the procedure pxescmbed in section 145

Clause (ii) of section 526- authorizes an order that any crnmnul‘
case or appaal or class thereof be transferred- The word crmn- :
nal” governs the word “ appeal”” as well as the word « case’ ’, and

must therefore, bear the same counotation in both connectiong—
that is to. say, a. cmmmal case lxke X! cmmr,nal appeal must arise

g W (1897) 26 cat., 727. S ~@):(1896)19 Al 64, -
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. out of and deal with some crime already committed. It secms, -

therefore, that this clause confersno power to deal with procedure -
that can be taken only for the prevention of crime. Indeed the -
phrase “criminal case ” recurs in clause (iii) of section 526 where -
it is. manifestly incapable of application to any proceedings which

~ could not be transferred to, and tried bzfore, this Court. Clause -

(iv) of section 526, it is equally obvious, has no reference to pro-
ceedings under section 145, The remaining sub-sections ll’ldl-

tate with sufficient clearness that the power to transfer opelatcs >

only when there 1s & perzon accused.

Section 145, it is true, contemplates a plocedme which may
involve such inquiry as would fall within the definition ia clause
(k) or (m) of section 4 of the Code. Bub tho action which may -
ultimately be taken thereunder, is not pumtwe but preventive, .
and for that purpose, as sub-section (6) shows, is provisional only
until such tims as final or formal adjudication on the rights- °
affected may be obtained and carried into effect by a Court com-:
petent to deal with the matter in due course of law. The Magis-
trate in acting under that section is restricted by the necessity
of observing all the conditions thereby imposed as precedent to

" the exercise of the powers conferred. Sub-section 4 expressly -

provides that he is not at liberty to go into the merits of the -

- claims of any of the parties to the dispute, to a 7ight to possess -

the subject thereof. He can decide only the fact of possession at

date of the order requiring them to put in their statements. -~
And, further, this sub-section implies that it is unnecessary for =~
him to formulate a decision even on that point if it should pre-
sent insuperable difficulties. He is to decide the fact of possess- -
ion “if possible”, bub alternative action when decision on-that .-
fact is not possible is authorized by the second proviso, which -

enables the Magistrate to attach thé subject-matter of the dis- -

\ pute. It is thus evident that nothing that could affect the

past, present or future 7igAés of the parties, was contemplated’in
the section. * The action to be taken (though judicial inquiry and

* judicial dieeretion arono doubt required as essential to the exercise

of the powers conferred) is quasi executive action, having for 1ts
object and justification the prevention of a breach of the pubhc

peace,  The existence of a dispute l1ke1y to cause & breach of the -
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_peace is a condition lying at the root of the powers conferred. Tt
s expressly stated: in sub-section (1) as a matter on which a Magis- -
trate must be satisfied before he can take any action uf all un-
~der the s‘eetion; and sub-section (5) imperatively requires-that the
Magistrate shall, even after he has passed his order, cancel it on

* its being shown that no such dispute exists or has existed. -

Looking to the facts of this case, and especially to the circum-
 stance that proceedings appear to have been protracted therein from
a date carlier than the commencement of the current year without
apparently any ground arising for apprehension of violence of any
kind on either side, we deem it desirable that the Magistrate who
is to deal with this case, shonld have his attention specially direct:
- ed to the foregoing remarks in order that he may satisfy himself
*of the fact that there is such likelihood of a breach of the publxc
* peace as would be necessary to ]ustlfy him in- taking any action
whatsoever under the section.  We also deem it necessary to em-
~ phasize the necessity of limiting the enquiry, which must precede
his final action, to the issues with which alone the section empow-
 ered o Magistrate to deal, that is to say to the actual fact of
possession, as distinct from any question of rights.” The rights of
" the parties can only be inquired into by Cou1bs leO'ally competenb
to give a definitive judgment thereon,

Our attention has been drawn to the Wwor dmo- of the order made
by the First Class Magistrate, ostensibly under sub-section (1)
of section 145. - We understand that it requires the partiescon-
cerned in the dispute to put in statements as to their respective
rwhts That order is not now before us on revision, We w1ll
therefore, confine our remarks on it to the observation that the
parties cannot be called on in these proceedings to furnish a
statement of their rights, nor can the Magistrate take, as the -
basis of any action he may finally decide upon, any conglusion
at which he may arrive, or at which he ma.y have arrlved as
to the respective fitles of the parties. 'He is ]ustlﬁed only, by
the terms of the section, in taking measures to prevent a breach
~ of the peace, if satisfied that otherwise a breach of the peacc‘
is likely to be caused by the dispute. Whether he is so satis-
fied, and ‘what are the measures authorized ‘by the section ‘which
are most appropriate in -the cii'cumsbance,,are matters for his
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. 1900, own Judxcml conscience. His duty as a Macmtmte is to ptc-
Iv RE vent a disturbance of the peace, and provided he acts within the -
‘PAxprRANG

UJovixp, powers given him by law, there is nothing in the Code which -

- would justify any of the parties in attempting to hamper the-
beneficent exercise of his discretion, Proceedings under section
145 of the Code are by section 435 expressly excluded from the
“class of proceedings liable to be dealt with on revision. Andin'all
the cases in which the High Courts have interfered with proceed- -
ings purporting to have been taken under Chapter XII, that ,'
interference has been justified by the fact that the orders revised .

- were not really orders under that chapter at all, but would have -
required, to validate them, powers which the Legislature has not .
scen fit to confer on any one. The powers which are conferred by
Chapter XII appear, however, to be such that in order to atj:ain:j =

_their object, the prevention of disturbances and other offences
affecting the public, they must necessarily be exercised with
promptitude, and it would paralyse the Magistracy in the prevent- '

ive action- contemplated- in Chapter XIT if, at the moment when -

such action is about to be taken, parties to a dispute hkely to-
cause a breach of the peace could tie'the hands of the Magistrate -

by obtaining astay of his proceedings and a transfer o ano’oher» o

Coqrt. For these reasons we must decline to mtelferc, but direct
that the remarks 1 this order should be communicated to the
First Class Magistrate concerned, so far as they apply to the

proceedings taken or to be taken by him. : '7 :
* Orclcr accordmglg/.r L

APPDLLATD OIVIL

¥ ‘ R Bq‘m .Mr Justice Fulton and Mr Justwe O'lowe o
_" 1000. - - BHIVA AXD ANOTHER (ORIGINAL DEFENDANTS), APPELLANTS, 7. VITHl A-
- August 27, L AwD ANOTHER (ORIGINAL PLAINTIFFS), RESPONDENTS.¥

'Vatan—-Bombay Act IIT of 1874, See, 18—8uit for a declaration of. Mgkt to ol

@ share in'a vatan, dnd fo pariicipate in the emoluments of the wtcm--— .

- Jurisdiction of the Civil Court to entertain such suit—Jurisdiction. = -

"Where the plamtlﬁs sued to obtain a declaration that they were ent)hel to a
thu‘:d share in & Mahfrki vatan and to participate in tha proﬁts of the vat'm y

# Second Appeal No.73 of 1200,
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