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Aécotdiﬁw to their own contention and the facts found, inconsist-
"~ ént and mcapable of performance ; and it is 1rnposs1ble for them )
_to contend that the building which has been erected in comphancoi :

_ with thepermission accorded, isin contravention thereof because

it.did not also conform to a direction utterly irreconcileabls with
‘that permission. = Neither the law nor any direction purporting”
to be made under the law can compel any person to do. what is

nnpossﬂ)le and a permission which involves a condition -absolutely

mconmstent with its own terms could not come mthm the cate-

gmy of legal orders. The lower Courts, however, have concur-

red in finding . that the permission givenis, in reference to the

facts estallished, susceptlble of but one mtelplehtmn, and that

> the bmldmg erected by the plaintiff is not in contravention of
~ the permission so interpreted. On these grounds the appeal
‘must be rejected and the decrees of the lower Courts musb bn
conﬁrmed with costs.

FbL’leh, J.:—1I concur.

TN

ecrees confirmed.

PULL BENCIL -

Y VCRIMINAL REVI‘SION{ : ‘
' Bcfow Szr L H, Jenkins, C’Iuef Justice, M1 Justwe Ranade, Mr. Justwe
 Fulton, Mr. Justice Crowe and Mr. Justice Battj

CHHOTATLAL LALLUBHAI (ORIGINAL Gowmmmm), APPLICANT, R
NATHABHAT BECHAR AND ANOTHER (ORIGINAL ACCUSED), OPPOVENTS.*

Criminal Procedure Code (Act V of 1898), See. 4 (2), Chup. XV, Part B, -
- Secs. 191, 195, 198, 198,199, and See. 345—Penal Code (Act XLV of 1860),
. Sec. 499, Explanation I—Defamation of fcgf’e—C'omplmnt by y busbaznd«—

- Aggmevecl party.

© . Held by the Full Bénch (Ranade, J., ihssentmn-) that under ths provxsmns o'f‘»j
: the Criminal Procedure Code (Aet V of 1898) a hushand is entitled to be c0m-

- plamanh ‘where ‘(he 'llleoeu oFence is defamation, 1mputnw unch‘zstxty to hxs
) \nfe. ’ o a :

" Cyimioat Appliation fr Revision, No. 70 o£.19oo. |

I

1900,

-MuNIcIPA-
LITY OF
Panora i- -

o

. LARSHMAN- 7

O DAS, T

1000, " -

© August T, -




152

1900,

CHEOTALAL

. O
Naroaenir,

THE INDIAN LAW REPORTS. [VOL. XXY, )

© APpLIcATION for revision under section 435 of the Cnmmal"‘ |
Procedure Code (Act V of 1898) against an order passed by
F. X, DeSouza, Sessions Judge of Ahmedabad, .

The complainant Chhotalal Lallubhai lodged a complmnt in ..
the Court of the City Magistrate of Ahmedabad against Nathas
bhai Bechar and Ambashankar Dalsukhram charging them with
having defamed .his (complmnant s) wife by imputing unchac- ,
tity to her.

The Magistrate on the authority of Imperatriz v. Kustantin
John de Souza M discharged the accused under section 253 of the
Criminal Proceduro Code (Act V of 1898). The following is an
extract from his judgment :—

“Tf the husband of a woman can be considered to be aggrieved when her -
chastity be called in question, why should not her parents, brothers, sisters and
children be considered, if not more at least as much, aggrieved as the hushand
himself ? The reputation of tho parents, I should think, suffers greater injury,
and the repufation and the prospects of the brothers, sisters and children suffer
greater harm from a social point of .view as regards marriage and other caste
matters, than the reputation and prospect of the husband. A woman married or .
a widow or a virgin may in some cases be living with heb old decrepit father or
mother, or a sickly brother, or sister or a son or daughter of tonder years, and

may be the sole person on whom sueh a relative eould depend for his or her -

nursing and care. In the avent of her being defamed, can the law permit such
a relation to file a complaint on the grounds that his or her repufation has
suffered injury, and that in the event of ths woman being cutcasted he or she

would not be aBle to live with her, would not for some reason or other be able to .~

secure the aid and care of ancther nurse in her place, would not be able to obtain ..
protection from another relative, and would consequently suffer harm in body or
mind or both? When once the boundary laid down by law is crossed, where
should the Yimit be fixed and to what degree of relationship should the privilege

of bringing a complaint be extended or restricted? T think it would not be
proper according to law to allow any such relative to be complainant, Why ‘
should, then, the husband be allowed to claim a greater privilege

“The offence of defamation is compoundable : vide section 345, Criminal Pro-
eedure Code. The only person who.can compound it is ¢the person defamed.’
Hundreds of cases may be conceived in which a husband may be quite anxious to
‘run to Court for defamation of his wife, but the wife herself may be quite averse

(1) Cmmual Rulings of the Bom, H, C, R., No. 14 of 1887—

Held (West and Birdwood, JJ.) that, in a case of defamation of a female, 1b is shev
" herself, and not s male relative, who should make a complaint under sectlon 198 of -
the Criminal Procedure Code (Act X of 1882),
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» to sueh a course, Who ¢an, in the event of a complamt bemg ﬁled then com- - 1900, -
- pound the offence? The wifo and not the husband. When, then, once the mt"g,
PI‘OVISIODS of section 198, Criminal Procedure Code, are made elastic to suit the -~ ~ & = 7
*_convenience of the husband, why should those of section 345, Criminal Procedure N%‘Tﬂéémx'( I
- ﬂode, not be made equally so? And would such a course be leoral and pr0per?
I am respectfully of opinion that it would not be.” ‘

The Sessions Court .at Ahmedabad havma conﬁrmed the\‘
Maglatrates order of discharge, the- complalnant applied to. the
. High Court in its extraordinary jurisdiction (section 435 of the
Criminal Procedure Code, Act V of 1898) and obtained a rule -

 nist callmg on the accused to show- cause why the order of the
~ Sessions J udge should not be set aside. SR

" Lallubkai 4. Shah appeared for the compla,mant in- support of
the rule. °

-

There was no appearance for the opponents (accused)

The case was argued before a D1v1smn Bench composéd of Falton and Crowe, -

' JJ which referred it to a Full Bench. The followmo was the referring
]udgment :

L

Fuvrron, J. —-We are inclined to aoree with the decxsxon of the
Madras High Court in Chellam Naidu v. Ramasami® that when -
~a married woman is defamed by the imputation of unchastity,
" _her husband is a person aggrieved upon whose complaint the
—?Magisti‘ate ‘may take cognizance of the . ease under section. 198
- - of-the Criminal Procedure Code. It seems to us that such an™
~ imputation made by a third person concerning the wife causes a
- direct injury to the honour and reputatlon of the husband. o
_But we find that in Criminal Reference No. 14 of 1887 thls .
- Court came to & contrary decision, and as it seems impossible t5 -
distinguish that case from the present we have declded to refer
the questlon to a Full Bench., - -

R

The q_uestlon being thus:referred, 1{; was argued before the Full Beneh com- .
posed of Ji enkms, C. J., Banade, Fulton, Crowe and Ba.tty, JJ. ' -

Lallubhm 4. Shaﬁ for the complainant:—We sa.y that a husband

_" is a party ‘ aggrieved’ within the meaning of section 198 of the

~.- Criminal Procedure Code. The use of the words “ some person *’:

" in the section shows that the Legislature did not intend to

el @ (1801) 14 Mad,, 379, ~ - .
B 18087’ . | :
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limit the right only to the person actually defamed. The>W‘0‘I‘d.?"'_‘
“aggrieved ’ also does not mean only the person against whom -

and in respect of whom the defamatory matter is published ; it

means any person whois in any way concerned in, and affected by,‘, -
the publication. The general rule in criminal matters is that--

any person who has the knowledge of the facts constitutingan .
offence can lodge a complaint—section 190 of the Criminal Pro- - -

cedure Code; In Re Ganesh Narayan Sathe®. The words in

section 198 should be liberally construed. Criminal law regaxjdé B
‘the husband and wife as one person: see sections 216 and 216A

of the Indian Penal Code. There are only two rulings on this

point, namely, Imperairiz v. Kustantin Jokn de Souza® and -
Ohellam Naidu v. Ramasami ®. In the first case there is'mo -
- written judgment, and no reasons sre given in support of the. =
ruling.  The second supports our contention. The rulmg in’.’

Bralmanna v. Ramakrishna @ does not touch the point.

[JexxINs, C. J.:—Does not the defamation of the wife in this
case, that she is unchaste and adulterous, amount to defamation -
of the husband, inasmuch as it might affect his reputatwn and»’ g

status in the caste 7] -

‘We submit thab it would be defamation of the husband and he

would certainly be an ‘aggrieved’ party within the meanmg of-f )
. section 198 of the Criminal Procedure Code. :

There was no appearance for the opponents (accused) to show

cause against the rule, g

The _]udgment of-the Full Bench (Ranade, J dlSSGHtlD“‘) was

 delivered by -

- JeNxins, C. J. (Fulton, Crowe and Batty, J J coneurrmg)

- The question arising on this reference is Whether, under the pro-
"~ visions of the Code of Criminal Procedure, a husband is entitled
. “tobe complam&nt ‘where the alleged offence is defamatmn 1mput—:;

mg to his W1fe unchastity.

—

-+ (1) (1889) 13 Bom., 600. S e ason 14 M?ad» a0, -
@ (1887) Or, Rul, No. 14, -+ - -, & (1894) 18 Mad,, 250." -

, " The soluhon of this questlon turns on the meaning to be
ascnbed to the exp1essmn in sectlon 198 of the Code «¢ by some
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- person-aggricved by such offence.”  The referrinig Bench favoured’

the. view that the husband could-complain, but were pressed by

an earlier unreported decision of this Court where the 0pp051te
view was taken ; Hence this present reference.

" Now it will be as well, in the first place, to examine the general |

: ~scheme-of the Code with reference to the initiation of proceedmgs
‘ kby complaint. The nature of a complaint we learn from section
4 (k), which provides that ““‘complaint’ means the allegatlon
" made orally or in writing to a Magistrate, with’a view to his

ﬁakmg action under this Code, that some person, whether known
~or unknown, has committed an offence.’’

Part B of Chapter XV of the Code deals with- the condltlons i

' frequlslte for the initiation of proceedmgs and by section 190 it

s enacted that “except as hereinafter provided, any Presidency -
"' "Magistrate, District Magistrate, or “Sub-Divisional Magistrate,

. and any other Magistrate specially empowered in this behalf;
may take cognizance of anyoffence upon receiving a complaint
* of facts which constitute such offence.” = So far there-is mo
- limitation as to the person who can complain. By sections 195,
196,- 198 and 199 the capacity to complain in respect of certain
"spemﬁed offences is limited to the persons. descrlbed in those,
sections. Thus we find that under section 198 the Court cannot -
take cognizance of the offence of defamation “except upon-a
frcompla,xnt made by some person aggrieved by -such offence.”
A consideration of the offences named in sections 198 and 199
_ makes clear what the motive for«the restriction is. ~ The- offences-
named in section 198, e. 9., are (1) eriminal breach of contracts-
of service, (2) defamation and (8) the offences relating to marriage
-except-adultery and enticing or taking away or detaining with a
“eriminal intent a married woman. - The offences of adultery and
_ enticing away, &c., a married woman require under section 199
- that the complamt should be made by “the husband or, in his

~_absence, by some one who had care of her on' his behalf. ~All
. these offences are obviously of a private character, and hence the
7 limit on the persons by whomn initiation of proceedings is allow-.

“ed; for it-would be eminently undesirable that any one should
l have 1b in his power to drag mto a Comt of justice offences of

Ay
-
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- 1900. - thig sort and that I take to be mischief acramst whlch 1b i >
CumoranaL - sought to guard. R R

Narzasmar, Now it does not appear to me that a” husband complammg
‘ of an imputation of unchastity on his wife’s part would primd;
Jfacie come within the mischief; and I think one is entitled to"
approach the question in the light of this consideration; and to -
~ask whether there is anything in the expression ‘some person:
aggrieved by such offence’ that excludes him from being a
competent complainant. I am unable to find in the Code any '
~ limitation of the sense in which the word ¢ aggrieved’ is used."
Nor is there any indication of the kind of grievance which may
qualify a man to complain. Still I think it must be conceded
that any faneiful or sentimental grievance would not suffice:-
must be such a grievance as the law can appreciate : it must be
what has been termed a lega] grievance and not a sfat, pro mtwne
voluntas reason. : - . R

Ts, then, an imputation of unchastity in his wife a legal griev-: -

ance to a husband 2 It appears to me that a priors it clearly
is, though there no doubt may be special circumstances undéi-‘ -
which it would not be. Whether or not such special circum: .

“‘stances exist, is a question for determination on the facts of each. -

. case as it arises. *-My reason for saying that such an 1mputatlon
is primd facie a legal grievance to the husband is this; itisa -
grievance capable of recognition by a Court of justice; for it is '7
one that will entitle him to recover such special damages as’
may bave resulted to him from it; and as has been said,“‘,thé;;
reputation of a husband is so intimately connected with that
of his wife, that he has always been allowed to sue whenevér he
has received damage just as though the words had been spoken -
of himgelf.” Moreover, common experience of life shows_ that

& husband under ordinary circumstances suffers by the evil -
reputation of his wife. Obviously, then, the grievance to tbe .

. husband cannot be described as merely sentimental. )

"It seems to me impossible to limit the scope of the. expressmn
“ some person aggrieved ” to those by whom an offence may under -
sectlon 345 of the Code of Criminal Procedure be compounded. :
If tha,t were the true view, then it is only the person defamed =

-, 7 I
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o Who can complam But in thah case Explanatlon I to sectmn, . 71900- o

499 of the Indian Penal Code (Act XLV of 1860) becomes a dead” Cnnommn
) letter That explanation makes the defamation of a deceased
- person an offence ; but if it is only the person defamed who can
s gomplam, it follows that there is no one who can initiate pro- -
ceedmo‘s, and that I cannot suppose was ever mtended or can
be the actual result of section 198, ST

NATHABHAI,

~ The view, too, that the capaclty to complam is not hm1ted by ‘
,psectlon 345 finds, I think, some support in the form of hhe ’
expressmn “some person aggrieved ”.

BRI

- The conclusion, then, to which I come is, ﬁrst that ‘the ex-
pressmn .“some person aggrieved ” is not necessarily limited to
~the person defamed, and secondly that primd facze a husband isa
- person aggrieved by an imputation of unchastity, to his wife wﬁ;h :
Whom he is living, and.I would so answer the question referred

-1 have not referred to the decided cases, for it appears to me
that our office sitting here as a Full Bench is to ascertain the
- Imeaning of the Code, Still it will not be mapproprlate to point
. out, as in some measure favouring the conclusion I have ex-
‘pressed, -that the ouly reported case onthe point. prlor to the
- recent re- enactment of the Criminal Procedure Code was that of .
(‘hellam Naidu ™, in which a husband was held to be a person
aggrieved by the imputation "of unchastity to his wife. Yet -
“with that decision before them the framers of the new Code- -
7 ~ deemed no amendment necessary, a fact which, so far as 1t goes, -
- fa.vours the conclusmn at which I bave arrived,

- Ranavs, J. :—The question referred to the Full Bench 1sl ,

' ,,Whet_her the husband of a married - woman, who is defamed by
_* the imputation of unchastity, can be regarded as a “person
- aggrieved” within the meaning of section 198 of the Criminal
" Procedure Code, which provides that no Court shall take cbgniz-"

* ance of an offence under Chapter XX1, Indian Pénalv Code, except

- ‘upon a complaint made by some person aggrieved.by such offence. -
<" The Judges of the Division Bench,.who made the reference, were
' inclined to agree with the deéision in Chellam Naidu'v. Rama-
2 mmz@’ m whlch it - Was held that -when a marned woman is

“ S eI (1891) 14 Mad.,, 379, R ) (1891) 14 Mad., 879. T

T -
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defamed by tbe imputation of unchastxty, her husband is - a,‘xr'\
person aggrieved within -the meaning of section 198 of the.j*?

" In a later case (Bs akmanna v. Ramakrishna®) which relatezl'fa‘
a civil suit brought by a person to recover damages caused byan. :
imputation that his wife had committed adultery with a Paria,”
and that her children were born of that Paria, Justice Muttu- -
swami Ayyer said that therc was no oceasion to depart from the. - :

‘rule that the person who is defamed or slandered ought to sue, ‘

and that as plaintiff’s wife was swi juris no other person was-
permitted to sue. In so deciding this point, Justice Ayyerrelied- . -
upon a previous decision (Subbaiyar v. Kristnaiyar®) which also .
related to a civil suit, and reference was made to Daya v. Param- -
sukh® and Luyckumsey v. Hurbun®, in the first of which cases a
father was not allowed to sue for the defamation of his daunghter, -
and in the second a bhaudand of a decensed person was held not”
entitled to sue for the defamation of that person. These declsmns o
in civil siuts are of course not strictly applicable in the present case, -
which relates to a criminal proceeding, and the point in dispute
is confined to the interpretation of the word ““aggrieved”” used -
in section 198 of the Criminal Procedure Code. These decisions, -
however, suggest the principle. which 'ought to govern ,the;rei‘!,‘_‘;

- lations of wife and husband in complaints of defamation. -If the -

husband of the slandered -person is not permitted to sue for the -
imputation on his wife’s character, it cannot be assumed that, . -

" the absence of special injury to himself, the husband would be

permitted to make a complaint in respect of a slander of his )

" wife. The force of the Madras decision in Chellam Naidu v.-
‘Ramasami®- is thus considerably shaken by the later decision. "

J In Bombay the understanding has always been that none othef’
but the female defamed, and not her male relations, can bring the ~

. ‘complamt See .Imp. v. Kustantin John de Souza®. The order
' passed in this last case is very brief and gives no reasons, but it

may be safely gatheled that the Judges, who disposed of the
cr1m1nal reference, must have thought the person aggmeved m
S (1894) 18 Ma.d 250 - @ (1881) 5 Bom., 580.

) (1876) 1 Mad., 383, (9 (1891) 14 Mad., 379, |
@) (1888) 11 AlL, 104, = _ (8 (1887) Cr. Rul, No, 14’
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: seetlon 198 Crmnnal Procedure Code,” was the person’ defamed

“ There is one decision in our Bombay Repmbs (Queen-Bmpress v.

‘Bai. Rukshmoni®) which was passed expressly on section 198,
- Criminal Procedure Code, in connection with a prosecution under
section 494, Indian Penal Code. . There the wife of a lunatic wds
pfosecuted for bigamy on the complaint of the lunatic’s brother,,
;md it was held that this brother was not a person aggrieved
" within the meaning of section 198, Criminal Procedure Code. ™ -

Explanation I to section 499, Indian Penal Code, permits that_
” the near relations of a deceased person may complain of a defa-
. mation 1mputlng anything to a deceased person if the unputatlon ’
- would harm the reputation of that person if hvmg and is intended
 to be hurtful to the feelings of his family or near relatives. Tt
- _will appear from this that though ‘generally the person defamed.
- is. the person adgneved yet, in the case of a deceased person, an

L exceptlon is made which allows the relations to complam when

the imputation harms the reputation of the deceased and also at
* the same time hurts the feelings of living persons. The word
““aggrieved ”’ is used in reference to three different complaints:
1st, in regard to complaints under Chapter XIX ; 2nd, in com-
~ plaints under defamation ; and 3rdly, in offences against marriage
" v ——sections 493 to 496, Indian Penal Code. In cases of adultery—
. sections 497 and 498, Tndian Penal Code—it is expressly provided -
by sectlon 199, Criminal Procedure Code; that either the husband
or in his absence some person who -had care of the wife may
complain,” The person defamed is obviously not always the person
aggrieved. In the case of a deceased person, the aggrieved com= -
plamant may be other than the person defamed, but the section
lays down that such a living person may complain if the im-
putation was intended to be hurtful to the feelings of hvmg
persons bes1deb being harmful to the deceased.

_Inthe present case, Chhotalal does not, however, complam that
his reputation has been injured. In-his complaint he says it is
his wife who is defamed, and his name is included as being the
husband of so and so. - Under these circumstances, he cannot be
regauded as an agg: ieved person under sectlon 198, Crlmmal

(D (1886) 10 Bom 340. S .
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Procedure Code, read along with section 845, Cnmmal Procedure"
Code, which oxpressly enacts that the person defomed is the -only g
person who can compound. If, as in the cases quoted above,
brother and father were held not entitled to bring civil or
criminal complaints, there.is no ground for dlstlngmshmg the :
husband from other near relations. It would be a serious:
anomaly to hold that though the husband may complain,- the:
wife may undo its effect by compounding under section 345 -
Criminal Procedure Code.

The imputation about eating and drinking was clearly “"p'er‘-f
sonal and confined to the wife. The imputation about the wife's -
having intercourse with men of low caste is of a similar character.
The sting there is of an offence against caste and not an offence
against the law or. morals, No caste meeting was held chergmgf;
Chhotalal for the fault of his wife, and there is nothing to- show '
that anythmv was intended as against Chhotalal by the caste

Under these circumstances the person aggrieved under sectlon
198, Criminal Procedure Code, was the person who was defamed .
and who alone could compound. I would, therefore, reply. to,
the reference made to us by saying that the Bombay decision -
was correctly decided and that the decision in Chelfam Naidu v. i
Ramasami® must be regarded as overruled by the deCISIOD in’
" Brakmanna v. Ramarkishna®, The person aggrieved . may be/
other than the person defamed under special circumstances, but-
the complamt in this case does mnot disclose such clrcumstance
_and, therefore, the general law must govern. s

» Order accordmg to the decision of the Full Bench
@ 1891) 14 Mad., 379. @ (894) 18 Mad., 250-*
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