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Asmgnee is entlbled to that sum with such mterest as ”m‘xy have
“been. raiséd in respect thereof and that the plaintiff is entitled to -
- the balance of the fund in the Official As%ngnee s hands, and decree‘,,
accordlngly .
“We do.not disturb the J udcre s order as to costs, bub tho ’
respondenb will only geh half'hls costs of the appeal :

Attorneys for plamtlﬁ——M essrs. Payne, Gzlbert annl cayam mzc] !
Moas. : , «

Attorneys for the 0ﬁ1<31a1 Assxgnee (defendzmb 1)—Me s:s.’r ‘

: Mansu/c/zldl Da,modar and Jamsem. e ] s

,ORIMKINALV BEFEB_ENGES‘ SR

‘ Before Mr. J: ustice Ranade and Hr. Justwe Fi ulton. ‘
o IMPORATRIX o RATNYA* . - 1son -

: s il
Jm »sdwt:,on—Sc/zeduled Districts—~Reference and appeal ina- er zmmal case * ‘owmler o
from the -Scheduled Distr uts—Act No. XI of 1846'——»3'(*heduled Dzsh icts Act'

XIV of 1874, : R

) The Collector of Klmndesh in lus c‘tpamty of Pol'twal Agens for the Mehwau o
Estates, . convicted the accused of murder committed .ab a village in the -
‘Scheduled ' Districts, and sentenced him to. transportation fo1 life. He then -
forwarded the proceedings to Gtovernment for confirmation. The ascused also

- appealed to Government against the eonviction and sentence.  The Government -

~ thercupon directed the Political Agent to submit the proccedings to the High
“Court under Rule 35 of tke Rules promulgated in 1855 under section 3 of Aet™
*XT of 1846, The appeal pxesented by the accnsed was also forwarded to'the -
""High Court.- The question arose as to wha ther the High Court had jurisdistion
to dispose of the reference. R o

. .Held, that the Hwh Court hq.(l 311rmdwtmu ST e S

S

" REFERENOY by A Cumine, Collector of Khéndesh and’ Pohblcal
Agent of the Mehw4si Estates of Kathi in thé Khéndesh District,
under section 7 of the Scheduled Dlstncts Aet ’\o. XIv of 1874'
1n a murder case. . -

- The accused was charged under scctlon 302 “of the Ind1a11 .
Penal Code (Act XLV of 1860) with having committed murder-
M; Pxprapam, a vﬂlage belongmg ’oo the \lehwé,sn Estate of Kathi,

d Crnmnul Reference N ; 104 of 1897
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Lo fine and imprisonment for.(5) five years with or without kard Iabouy ;

= " THE INDIAN LAW REPORTS, [VOL XXV,

o Scheduled Dlstrlct under .Acb XIV of 1874, in the Khén(lesh’

District. He was tried by the Collector of Khéndesh as Political

Agent of the Mehww& estate of Kathi, and was found guilty
- and gentenced to trancportahon for life. After the conviction
“and .sentcnce the Political Agent forwarded the papers of the
- case to. Government “for confirmation, but Government havmo:
" directed him to submit the proceedings to the Hmh Court in

accordance with' Rule XXXV of the Rules made under Act
»XI of 1846, he’made the present. reference. The accused also
appealed to Government against the conviction and sentencé; and

“his appeal was forwarded to the High Court along with the
p1 oceedmo"s, 'md was 1eg1<te1ed as No. 593 of 1897,

There was 1o appedranm for cither pal ty.

Q@) (1) Sec‘mom 3 and 4 of Act X1 of 1846 entltled an Act for the exemption of
certain temtory in " the province of Khéndesh and the zilla Ahmednagar from the
operation of the General Régulations : "

" .8, And it ishereby énacted that it shall be competent to the said Governor 'in

. Counc’l-by an oxder in Council to preseribe such rules as ho may deem proper for

. the guidance of the Agéent aforesaid and -of all the officers subordinate to his -

" “control and. authority, and o determine to what extent the decision of the Agent
in civil suits shall be final and in what suits an appeal shall lie to the [Fadar

= De“am Adalat], and: to define' the aunthority to ba- exerecised by the Agent i

*eriminal trials and what cases he shall’ submlb to the decmon of the [& adal :

Foujdari Adalat]. - o ~ - -

-4 ‘And it is hereby enacted thaj upon the receipt of any cmmmal 'mals referled

by the Agent under the rule which may be Hereafter preseribed by the Governor ;

'

L. dn Council [the Sadr Fouzdari Adalat] shall procced to pass a final judgment, or
- such othér order as may after mature consideration seem to the- Court req“lsu;e\

and proper, in the same manner as 1f the trial had been sent up in ordmary course

- vfrom a Sessions Judge.

" ,(2) Rule XXXV of thereles promlﬂvnted urder’scction 3 of Bombay ActXI of 1846 'i
XXXV.~The absolute jurisdiction of the Agen$ in criminal cases shall extend to :

- and senten
mvo\vmv a pumshment beyond tlat period or of greater sev erity m’llst be Smecl(és

ted for thé confirmation of the Sadar Fouzdari Ada,la,(;
(3)-Section Tof Act XIV of 1874 : : - . o
7. All rales heretoforo prescribed by the Governor General in Counc:l or 1 e"
Local Govi ernment for the gu1dancc of officers within any of the fcheduled Dlstrxe]t
for all or for any of the purposes mentioned in section 6, and in force at the ¢ : .
~-of the passing of this.Act, shall be continued to be in force unless and- untxllgxﬁ

~ +- -Governor General i in Couucll or the Loc'ﬂ Government,

’ as t .
~wiseé directs, . : ‘ he case may be, Otber* ’
“Al eustmg officers so appot nted previous to the date on wh1 ch this Act comes

. S

mto force in Such district shall bo deemed tohave been appomted hereunder,

. P < . ¥ -
v - . B oo~ L '.—'4! - T o7 ‘.'h, g
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RANADE J.:—Tn this case the Lollectm of thindesh actlng 1897,

" in_his capacity as Political Agent for the Mehwidsi estates, - Turerarnrx
 tried the accused Ratnya-on a charge of the murder of his wife - '
" at Plprapanl village belonging to the Kathi estate, and sentenced
" the accused to. transportation for hfe, subject to the -confirmation
~of the sentence by His Excellency the Governor in Council. The -
accuqed also presented apetition of 'Lppeal to the same authority,
HIS Excellency the Goverrior in Council, however, directed the
Pohtlcal Agent to submit the proceedings - to this Court and the.
present reference - was accordingly made by the - Political Aoent
“under Rule 85 of the Rules promulgated in July, 1855, under
the powers conferred on Govelnment by section 8 ot “Act XI of
18486. - : ' ' N

Rule 25 invests the Anenb thh the functlons of a Mametrate. '

‘Rule 32 empowers him to take. cognizance of all crimes and
offences perpetrated within the Hmits of -his political charge, and
“Rule 35 gives him absolute Jullscllctlon to sentence offenders to
- fine and imprisonment for five years, and it directs that sentences
‘involving punishment beyond that term or of -greater sever 1ty

* must be sabmitted for confirmation-to the Sadar Fouzdari Adalat. -
. Rale 43 _directs the Political Agent to. forward the record of
such cases, when confirmation is necessary, to the Sadar Fouzdari
~ ‘Adalat, and Rule 44 empowers the"Adalat to-call for ploceedmgs :

© on petition from the prisoner sentenced in such cases,: and -

t'~thereaft,er to deal' with them as laid down in &ection 4 of Act
XI of 1846, Section 4 of this latter Act prov1des that the Sadar -
‘Fouzdari Adalat shall 'in such conﬁrma,tlon cases pass the final
sentence or order in the same manper as if the trial had been -
“gent.up .in mdmary course by Court of Session. The pxesent
' reference to this Court comes up for disposal under these provisions,
ond the point we have to consider is whether this Court possesses -

. the jurisdiction’ which belonged to the late Sadar I‘ouzdau ,
- Adalat to deal with such cases either by Way of conﬁrmatlon or

_ by way of appcals - : » '

. There have not been ma,ny occasions for the exercise of thig -
jurlsdlctlon since the constitution of the High Coyrts. In the

g only reported case, Qucen-ﬂmpress V. Sm Ja,<1’ a D1v181on Bcnch

R A .
RATNYA, :

(1) (18‘)0) 13 Bom. 500. ‘
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TSI of t‘ms Comb (Budwood and Jardme JJ) he]d that in cases”
> lmeerammx - where the sentence passed by the: Pohmcal Agent was \vkityhin-tho:.
L - limits of the absolute jurisdiction of that officer; no appeal lay .
* _to-this Court. - Their Lordships held that Rule 44 noticed above -
" was ultra vires. Birdwood, J., observed that there is no provzslon
~in Act XI of 1846 which empowerS\Government to’ confer
appellate powers Unthe Adalat as don¢ by Rule 44, and that -
rule cannot’ be regarded as a valid rule made under the Act.
He makes a distinction between the rule relating to ai)peals
" and the rule directing- references to be made to the Sadm
- Fouzdari- Ad(ﬂat for Lie admits- that the Act did - contemplate
* that Court as a Court of reference for the confirmation of .
,f;"sentences passed in certain criminal _trials. The present case; -
_so far as’ it is such a reference, would-thus; in the opinion of - .
“ ‘Birdwood, J., not be exclided from the jurisdiction of the Sadar
-“FouzdariAdalat, and therefore (under. section’ 9 of the High
. Courts” Act, and section £7 of the Letters . Patent) of the ngh &
~ Court, which has taken up the place- of the old Fouzdari Adalat -
“in 1espect to all -manner of jurisdiction, . -Jardine, J., indeed
* went much fuxther While kaoreeiuof with Mr, Justice Bnawood' '
:,m his v1ew that Rule 44 was.ultra vives, Jardine, J., expressed
- "an opinion to ths effect that after the enactmenb of Act XIV
of 187 4Whlch repealed Act XI of 1846, these rules under the
“old Act ceased ‘to be in force, so far as they had reference to
- the powers of this Court: - He was of opinion” that seetion 7.of"
"Act XLV of 1874 did not continue these rules except so far as~ -
N they related to the Pohtlcal Agent and his officers, 4s they
> ‘cannot be-regarded as being in force at-the -time when the =
‘,{scheduled Distiicts Act (XIV of1874) was passed, and they
"—twere n conﬂlcb with the Letters Patent of the High Court. -
~ These remarks, it will be seen, have a lawel bearing than the
:j/vmhdlty or otherwxse of- Rule 44 "My colleatrue, Mr. Justice
g Fulton, is of opinion that section 7 of ‘Act XIV of 1874 eontmued
"':the rules of 1855 framed under Act XI of 1846, and that in.
. consequence the powers of this Court as'a Court of reference ‘
- for confirmation purposes were continued: T am myself inclined -+
’_:to hold that this confirmation Jurlsdxctxon of the Sadar Fouzdari
-,Adalat wm in force under the opera.tlon of Act XT of 184:6’ und

,‘ By v. ’
<= RATNYA,
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const1tuted ‘and that until a fresh notification to the contrary

--has been issued under Act XIV of 1874 cancelling- the rules -
.of 1855, they must be held to be still in. force by - virtue of .
L section 7 of Act XIV of 11874, ’I‘he nctifications -of - 1879 and
"1887." have elearly not the effect. ‘The rules of 1855 so far as
" they relate to confir mation proceedmms are clearly contemplated
by Act XT of 1846, and were._in foree in 1862, and are therefore '
*sf,iu in' force, and confer this jurisdiction on she High Court.’

©7As the pomt under considerationis, however, not - entirely free
from difficulties, I agree with Mr.. Justice Fulton that it would

be desirable to issue notice to the Pohtlcal Agent and the,

. accused and to hear further algument in the case before the

< reference is finally disposed of.- S : L
. As regards the -Appeal No, 598 of 1897 the pr ecedent is more

_in point, but there is the consu]era,tlon that in Qucen-Empress v.
Sarya, D the sentence pussed was for five years within the absolute
]urlsdlctlon of the Political Agent, while the sentenge in the
- present case clearly exceeds his jurisdietion, and certainly requires

. the confirmation of either this Court or of the Government. I

Would direct . therefore, before admitting the appeal or disposing

* of the reference, that notices be 1ssued to the Pohtlcal Agent and

thu prlsoner

FULTON J .— Tn this case the Agent to Hls Exce}lency the',_
o Governor in Kh4ndesh has submitted for the confirmation of this .

- Court his proceedings in which he has convicted the. prisoner of

“murder in the Mehwdsi Estate of Kathi, and sentenced him to
Jmftmsport;a,tlori for life, The reference .is one for -which no
- pr ecedent has been brought to our notice, and raises a ‘question of _

cons1de1able difficulty as to the jurisdiction of the Court.

"By Act. XT of 1846, which was passed to exempt certain’

Mehwa31 Estates from the civil and criminal jurisdiction of the
: ordmary Courts, it was enacted - that the .Governor in Council
- might preseribe such rules as he deemed proper for defining the

- “authority of the Agent in criminal trials;-and for determining -
What cases the Agent should submlt for the decmon of the Sadar '

(l) (1890) 15 Bom 505 -

the rules of 1855 at the time ° when the Hwh Court was -

N
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_—— _.
IMPERATRIX -
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- RATNYA,



G . - Tm mmu LAW REPORTS [VOL XXV

L 189z - I‘ou7d‘ir1 Adélat. - Tt was' furtha plOVldCd tl!at « on recelpt \of' v
I)x‘ria.\'ralx - any criminal ulalsmferred nnder the gaid rule, the Sadar Fouzd4ri-
n,',;;}ﬂ - - Addlat  should proceed to passa final judgment, or such other‘

order - os mwht after mature consideration seem to the Court
- requisite and ‘proper, as if the trial bad been sent up in the
01d1nary course by a Sessions Judge.” Tt must be remembered °
-that in 1846, when this Act was passed, the procedure pxescnbed
by Regulation 13 of 1827, section' 2, and Regulation 8 of 1830
" required the Sessions Judge-to submit for confirmation not mexeLy
~ sentehces of death but also sentences of transporbatlon or imprison- -
. ment forlife. In 1853, rules which will be found on pages’ 1342 —
1246 of the Government Gazette for that year, were accordlnoly .
* made,, Rule 35 provided that the absolute jurisdiction of the
Agent in" criminal cases should estend to fine and imprisonment -
for five -years, and directed that sentences involving pamshment
beyond that period, or of greater séverity, should De subnubted
_ for the conﬁrmatlon of the Sadar I’ouzdéu Addlat. - Rule 43
: dec]ared that if the punmhmenb deemed suitable by tbe Agent ‘
should exceed his own absolute “jurisdiction, he should record the
*punishment he- would award, and should forward the casé in
orxgmal to the Sadar Fouzdari Addlat, which Court should ploceed ’
to take cognizance of the case, and to pass such sentence or order 5
a3 {hey might think proper, and that the instructions conveyed-
- to the Agent from the superior Court should be carried into effect .
- by him. .Rule 44 parported'to give the Sadar Fouzdam Addlat.
“ - power to call for the Agent’s proccedings in any case on petition -
~ being made to that Court by -any party against whom a sentence
", might have been passed by the. Agent, and theveafter to proceed
B accordmrr to the provisions of section 4 of Act XI of ]846 ,
- Inthe case of Quecn Bmpress v. Sarya®- some prisoners who had
- been sentenccd to five years’ imprisonment by the Agent for an
- offence committed in one of the mehwifsi villages petitioned
.- the ‘High. Court. .Their Lordships treating the petition asan
‘appeal rejected the application on the ground that Rule 44 was
" umltra vires as beyond the provisions -of Act XI of 1846. Thls :
. decision does not dlrectly affect the case now under’ consideration,’ s
- bub the 1abor10us resealches of the learned Judges who dcc1ded

g (1890) 16 Bom, 505,
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1t help most 'naterlally in enabhno' us to dxbpose of the queshon

:; now Lefore us. Accepting .the conclusion that Rule 44 was

wltm vires, and that the Sadar Fouzddri Addlat had under the

" Act no jurisdiction as a Court of Appeal or Revision in respect of ’

"j sentences not - exceeding five yeats, it seems nevertheless that its

3ur1sd10t1on in the case of sentences beyond that term wasunques-
tionable, being expressly” provided for by the Act. The Criminal -

- Procedure Code of 1861 did not extend to non-regulation districts
* (vide Section 445), and as it did not touch Act XI of 1816, it left -

= u_uaffected the jurisdiction of the Agent to refer and of the Sadar

Fouzdsri Adslat to deal with cases like the present. In 1862

~

] \the High Court was established under 24 & 25 Vie, c. 104 ‘the

- Oth section of which enacted that its jurisdiction should be deter-

mmcd Dy Letters Patent save in so far as 1t might subsequently

‘be. modified by legislation. The orléxnal Letters Patent were -
issued in that year. Clause 27 provided that the High Court

- should be a- Courp of reference ‘and revision -from the criminal

. Courts subject to its appellate jurisdiction and should have power

_ to hearand determine all such cases referred to it by the Seésiohéf -
‘Judge, or by any other officers authorized to.refer cases to the

:" Sadar Fouzdéri Adélat, and to revise all such cases tried by any
ofﬁcer or Court possessing =criminal jurisdiction as were then,

NG

-

subject to reference to or revision of by the s'nd Court of Sadax )

'[‘ouJ déri Adélat

. ~ Now it seems to me clear that thls clause pleserved to tho,
,‘ Hwh ‘Court the powers of the Sada1 I’ouzdan Addlat as a Couxt{
" of reference from the decisions of the Agent in all cases which he

“was anthorized to refer to the Sadar Bouzd'in Adslat, Tt is true

' no appeal lay from his decisions to the Sadar Pouzddri Adélat, or
o subseqmntly to the High Court; but the express provision that

- the High Court should have power to hear-and determine all such
“cases referred to it by any officer . possessing criminal jurisdiction
as were subject to reference to the Court of Sadar Fouzd4ri Adilat,

o ~when read with section 9 of the High Court Act, makes it plain that

this jurisdiction was retained. 1If the clause had.stood bv itself

it might perhaps have been argued that the word “ und 7 was
T explanatory, and that the High Court was only a Court of refer-
. ence and reV131on in respect of Courts from whlch an appeal la,y

5 - 673 .
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-t aclass of cases formerly dealt with by the Sadar Fouzdari Adalat,”

”'THE INDIAN LAW REPORTS - [VOL XXV. ;

: . to it Bub lookmg to sectlon 9 of the Act such a constructlon
" IMEERATRIX '

becomes impossible, for it cannot be said that the Letters Patent
have made any direction curtailing the jurisdiction so as to exclude

Such-a curtailment would be most unlikely, for it could hardly be

_='-mtended to leave such cases wholly unprovided for, and if it had ~
~ been so 1ntended the matter would have doubtless been expressed
“in clear terms so as -distinctly to remove it from the com-

_' prehensive provrsrgns ‘of section 9. Moreover, there was 10 -
" appeal to the High Court from the decisions of ) ’\qulshates, and

yet certain-Magistrates were under section 404 of Act XXV of

1861 empowered to.refer cases to the Sadar Fouzdari Adalat, and
1o quéstion: was ever “raised as to the continuance of such refer- -
- ences after the esfablishment of the High Court. The amended

Letters Patent of 1865 made no change.  They simply continued -

the powers conferred by the earlier Letters Pa,tent on the High

. Court as a Court of reference.. The situation was not altered by
“the enactment of the Oriminal Procedure Code of 1872. Tt ex-:
“tended to the w hole of British- India, but preserved all specml

- forms’ of procedure prescrlbed by any law not expressly repealed.

© Act XI of 1846 remained in force, and the arrangements under- 1t

* weré not altered. Then came-Act X1V of 1874« which was intro-"

duced in the Mehwdsi villages in' the manner explained in Que(m ‘

Empress v. Sarya. Th.repealed Act XI of 1848, but by section 7 -

- preser Ved the rules under it. For the purposes of this case the «

repeal- of the Act is immaterial. The rules preseribing the pro-

- _cedure: to'be followed by the Agent thenceforward derived their -

- ’vahchty not from “Act XI of 1846 but from section 7 of Act X1V

of 1874. They authorized him to make a reference like. the pre-
“sent, and clause 28 of the Letters_Patent gave the High Court

- _]urlsdmtxon to hear and determine the case when veferred. The

: }ngh Court’s ;]umsdlctlon never rested 1mmed1ately either on Act’

" XIof 1846 or-on the rules made under it, but simply on’ the

- Letters Patent based on sectwn 9 of the ngh Court Act 24 & 25
- Viet,, ¢. 104. :

i The only other enactment to Whlch 1L -8 necessary ‘to refer

A F;rs Sthe exi smng Code of Crlmmal Procedure It like its predecessor ;"
;apphcs to the Whole of Bmtxsh Ind:a, but as- in the absencc of
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'specxﬁc p10v131on to the contn ary it does not aﬁ'ect a.ny specml or..
" local Jaw, or any special jurisdiction or power conferred or any .
,&peclal form of procedure prescribed by any other law now in force

(see section 7 of Act XIV of 1874), it does not touch the Agent’s
]unsmetlon to refer the case, or the power conferred on us by tho -

Letters Pa,tent to hear and’ deter mine if,’ S .

~From the foregoing review of the - course of leglslatmn on thls B

sub;ect, it appears t0 me that the High Court has_ jurisdiction -

#

“to hear and determine the present reference. The case itself is of -

-a simple nature and presents no speclal difficulty, but as probably

,:\ther apcused, whose petition is addressed to the Governor in
Council, is unaware that we are going to deal with it,I thinkit

would ‘be desirable to dxrect notice to be glven to hnn before we |

ﬁnally dispose of it.

- Note -—After giving notlce to the accused the ngh Court consxdered the 1efe1ence, ’

LT conﬁrmed the ponvxctlon and sentence and rejected the appeal. =

 APPELTATE CRIMINAL. ~

KING EMPEROR ». BALA A¥D NAR AYAN £

ol s .Before Mr. Justice Candy and My, Justice Pulton. T

» Cnmrnal Procedure Code (dct Vorf 1898), sections 337 and 389.—Criminal

- Pr ocodire—Dardon tendered and  accepted—Evidence given and pardon

- withdrawn by Moagistrati—Foirfeiture of pardon must be- provccl-—W'hen

\\"f' mcg Jorfeiture be declared and pardon withdr awaz-—]’mctlce.

A committing Mamstra.te, having, ‘under section 331 of the C11m1nal Proccdure )
i Code (Act V- of 1898), tendored a par don to one of three aceused persons, examined” ~

" him as a witness. Subsequently, however, the Magistrate, under section 339 of

" the'Code,, withdrew the pardon on the ground that the aceused had wilfully
" concealed a certain fact connected with the offence, and he committed him along

" with the other accused for trial ab the Court of §: >ssidns, where he was found

" guilty- In'giving judgment ‘the Sessions Judge expressed his -opinion that the
* ywithdrawal of the pardon by the Magistrate was illegal, (1) because such with-
- drawal eould not be made until the close of the trial and should be made by the

Comt of Yessions, and (2 because the fact, the alleged corcea.lment of ‘which -
was, the wrotmd of-the withdraxal, harl no* been proved. The accused, however, .

* Criminal Appeal No, 86 of 1901.' S

T 1807, W

Te -
Riryya, o -
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