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alone, the bar imposed by section 43 of the Code of 01v11 Pro-'
cedure has to be relaxed.

Then comes the question how far does this relaxation extend ? :

Does it nullify the whole of that section, and remove the restric-. ‘_"

tion both on the splitting of claims and the splitting of remedies?

We think not; its only purpose is, in our opinion, to relieve -

a mortgagee from the restriction placed on the splitting of his

remedies. The rest of.the restriction is unimpaired, and inas-
much as the plaintiff in this case has omitted in his former suit =~ -

to sue in respect of the Rs. 11,505, which was a portion of hisi
claim, he cannot now sue in respect of the portion omitted. s

For these reasons we think that section 43 of the Code of Civil
Procedure is a bar: the decree of the lower Court must be con-i
firmed and this appeal dismissed with costs.

Decree confirmed. -

APPELLATE CRIMINAL.

. Before Mr, Justice Fulton and Mr. Justice Batty.
QUEEN-EMPRESS v. BASVANTA ANp orHERS.* .

Evidence— Confession—Retracted confession— Evidence Aet (I of 1872), Secs,
24, 30 and 33—Deposition of @ deceased watne)s—Admsszbzhty qfsuclc
deposition in subsequent proceedings.

A confession duly recorded and cartified under seobion 164 of the Cnmma.l

Procedurs Code (Act V of 1898) is admissible in evidence against the per-. . :

son making it unless shut out by the provisions of section 24 of the Indxan’ e
Evidence Act (I of 1872). ‘ :

A mere subsequont retractation of a confession which is duly recorded and

certified by a Magistrate is not enough in 2ll cases .to make it appear to ha.ve\
been unlawfully induced. : : e

The law in India is not identical with tho law in Engtand oun the relev&ncy '
and admlssxblhty of confessions: . ‘ N :

Impemtrw V. Balya Dagdu) dissented from.
Reg.-v. Balvant(2) followed.

‘Where a witness for the plosecutmn was examined before a commlttmg Y

", % Ciminal Appeals, Nos. 350 to 332 of 190). K .
1) Cr, Rul. No. 8 of 1828. ) (1874) 11 Bom, H, C R 137, G




- VOL. XXV.] ~ BOMBAY SERIES,

on for trial to the Sdssions Court, and his deposntlon was tendered in endenee' s

at the trial,

“Held, that the deposxtlon wag adzmsszble under sectxon 33 of the vadeuoe_

Aot (T of 1872)..

. ArpraLs from the convictions and sentences passed by F o
C. O. Beaman, Sessions Judge of Belgaum, in the case of Quem- ’

Empress v. Basvanta and four others,

The five accused were committed to the Sessions ,Courb of

Belgaum on’a charge of murder under section 302 of the Indian

Penal Code (Act XLV of 1860).

Accused Nos. 1 and 2 made confessions before the First Class

'Macrlstrate of Belgaum implicating themselves and the other '

: accused in the crime,

 These confessions were subsequenbly retracbed by‘ the accused '

_ ‘durmg the course of the preliminary injuiry before the com-

mwitting Magistrate on the ground that they had been extorted

by torture. L

The Sessions Judge refused to admit these confessions in evie
- dence, as he considered that the circumstances were such as to
. - throw a senous doubt on their voluntariness. '

'On the rest of the evidence for the proseeutlon the Sessions -

¥ udge concurring with the jury convicted all the accused of the

- offence charged, and sentenced them each to death’ subject to the

confirmation of the sentence by the High Court. o
Thereupon the accused appealed to the ngh Court. - - o

Rao Bahddur V. T. J. Kirtikar, Grovernment Pleader, for the

Crown.
"Nilkhant Atmaram for accused Nos. 1,2 and 8,

- B: A. Bhagwat for accused Nos. 4 and 5.

FULTON, J.: :—TIn this case the Sessions J udge of Belgaum has,
on the unanimous verdich of a jury, convicted the five aceused
persons of the murder of one Satyagowda and has sentenced them

. to death. -Against these convictions the prisoners have all ap-
\ 'pea.led ahd the case now comes before us, both on appeal and on
- the reference of the Sessions Judge, for confirmation of ‘rhe sen-

tences. IRRERRER I : -0
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The murder is proved to  have been committed about 10 or'bf'.
11 A, on the 14th Aprilin the open street in the village of
Nidsoshi, and there seems no reason to doubt that two persons
~—Anantbhat and Gopal —~were actually present at the scene.. ‘

The third accused was arrested within a very short time of the -
murder at a well on the Akivat road, where he was washing his-
clothes. The fourth and fifth accused were arrested about 10 2ar. - -
the next day in a hut about a quarter or half a mile from the
village of Nidsoshi. The first and second accused were arrested -
at Belgaum on the 22nd April—eight days after the murder. -

The evidence to support the conviction has been carefully.
analysed by the Judge in his charge to the jury, and his classi- "
fication may conveniently be adopted (His Lordship then dis-
cussed the evidence in detail and continued as follows:—) -

It was suggested that the deposition of witness No. 25, who -
died before the trial, was inadmissible, as he was not™ cross-
examined before the Magistrate. But, we think that, as: the
accused persons had the right and opportunity of -cross-exam-
ining him, his evidence was admissible under section 83 of the-.
Evidence Act, notwithstanding the omission of their pleadel to:\;
avail himself of that right. N

So far the case as presented to the jury was simple.f“'l;‘heir,
verdict was amply supported by the evidence before them. But
in addition to that evidence there are the confessions made by
accused Nos. 1 and 2 on the 30th April, which, it is contended
introduce an element of uncertainty.

" Thé learned Sessions Judge refused to admlt these confessxons,

: as he considered that the circumstances were such as to throw a
“ serious doubt on their voluntariness. The Government Pleader”

on the one side and Mr. Bhagwat on the other on behalf of accused .

. No. 5 have both applied to us for their admission.

For two reasons we thmk that the Judge. was in error. 1nf‘.:

" rejecting them,

In the first place, even 1f inadmissible agamst sccused Nos. 1

"and 2, who made them, they ought to have been admltted.mrf

favour of No. 5 on the principle explained in the cafse of Pitamber



.VOL. xxv.] ~* BOMBAY SERIES,

- to these confessions, for it would have been wrong to pass sen-

“tence of death on No.5 without reference to them,  Similar
“ considerations might have suggested the necessity of laying them -

“before the jury ; but we notice with some surprise fhat the pleader
for No. § does not appear to have pressed for their admission.

‘Perhaps it may have been thought that they would not influence-

E “the verdict; but they were obviously material to the case. and
", required to be taken into account.

- In the second place we think that even as agamsb accused,
:\ es. 1 and 2 there was no sufficient reason for their exclusion.

We are of opinion that in India a confession duly recorded
and certified under section 164, Criminal Procedure Code, is ad--

- missible in evidence against the person making it, -unless shut

. out by the provisions of section 24 of the Evidence Act, “ %o -
which alone ”, as pointed out in Pitamber’s case® by Chief Justice

“Westropp, “ we are at liberty to look for the law of evidence in
this country.”’

We have read with sympathetm interest the d1scuss1on on this

. subject which ‘has lately appeared in the July Number of the .

Bombay Law Reporter and appreciate the manifest earnestness
_of the writer in his desire to prevent the extortion of confessions

- by unfair means. But,in deciding whether or not any particular

- confession is admissible in evidence, we have tobe guided by the
provisions of the law enacted by the Legislature. = It is true that
in England when a doubt arises as to the admissibility. of a con-
- fession, the Court has to decide whether it has been proved

aﬁirmatlvely to be free and voluntary. This isthe law laid down ‘

in'the Queen v. Thompson@’ by Mr. Justice Cave ‘with the con-

currence of Lord Colerldge, C. J, and Hawkms, Day, and

© Wills J7.
7 In India the law on the sub]ect is conbmned in sectlon 24 of
. the Evidence Act, as follows : —

o “A confession made by an accused person is irrelovant in a criminal’ pro-
" ceeding, if the making of the confession appears to the Court to have been oaused
(1), (1877) 2 Bom,, 61. ) (2) (1893) 2Q, B, 12.
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1900, by any mducement, threat, or promise baving reference to the charge aga,mst
QUEEN- the accused person proceeding from a person in authority and sufficient in the
Expressy opinion of the Court to give the accused person grounds which would) appear to

B Asvﬁi\‘u‘ 4,  him reasonable for supposing that by making it he would gain anyadvantage or

* avoid any evil of a temporal nature in reference to the proceedings against him.”

The section must be fairly construed according to. its lan- _
guage, and if this is done it seems to us impossible to contend
that the law in India is identical with the law in England as
explained in The Queen v. Thompson and the cases therein .
referred to. The question which a Court has to decide when
(etermining on the admissibility of a confession is whether it~
appears to the Court to have been induced by the means men--
tioned in that section. It may be that this section does not
require positi ve proof, within the meaning of section 3, of im~ -
proper inducement to justify the rejection of the confession.-

- The use of the word ‘“appears’ indicates, it may be argued, a -
lesser degree of probability than would be necessary if “proof ”
had been required. A Court might perhaps in a particular case
fairly hesitate to say that it was proved that the confession had
been unlawfully obtained, and yet might be in a position to say
that such appeared to it to have been the case. Still although
we think that very probably a confession may be rejected on .
well-grounded conjecture, there must be something before the -
Court on which such conjecture can rest. It does not seem’
possible to say that the mere subsequent retractation of a confes- -
sion which has been duly recorded and certified by a Magistrate,
is enough in all cases to make it appear to have been unlawfully
induced. Without assuming the functions of the Legislp,ture
we cannot lay down any general rule to meet the varying cir- -
cumstances of different cases. To require, as the criterion of
admissibility, affirmative proof that a duly recorded and certified .
confession was free and voluntary, would not, in our opinion,.
be consistent with the terms of sections 21 and 24 .of the
Evidence Act, or with the interpretation given to those sections
by Mr. Justice Nanabhai in Reg. v. Balvant® which appears. -
to us to have been correctly decided and to be in harmony w1th

, »the practlce of the Courts, - , :

™ (1874) 11 Bom, H. C. R, 137, R
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The remarks made in Impemtrw v. Bal ya .Dagduﬂ) in-so: - - 1000,
feu ‘as they may have been mtended to prescribe a dlﬁerent prac—“  QuEENe ..
' tice; canriot, we think, be- aecepted as consistent_ with section 94y E¥TEES T
- nor do they appear to have been necessary for the decision of Basvarm, -
the” case in which the dlspubed confession was accepted andb ‘
- acted on, S ;

"*It.may be thought that the law as it- stands does nob afford'
adequate protection to prisoners ao'a.msb 111ega1 practices whereby‘
confessmns are éxtorted, but it is not permissible to us to amend

“What the Legislature doubtless hoped and intended was that’
Maglstrates would not record confessions -unless they really;
. believed that they were made voluntarily (Cf. Queen v. Thomp=
- son @), - In the case of Magistrates acting under sectlon 164 of
- the- Cmmmal Procedure Code, there can be no questlon that they s
" must be affirmatively satisfied of the voluatariness of the con- -
fessmn, and that when in doubt on this point they ought not o
- record or give the certificate. The consideration which this ques-
~.tion is at present receiving will, we hope, lead to the issue of such - -
~“instructions as may help Magistrates in- the difficult task of de-
'cidlho* ‘what confessions are ¢ V'oluntarjﬂ but the matter is not -
* one that can be further discussed in- this judgment, in Whlch
- we are confined to the points 1mmed1ate1y at issue. -

“In the present case.we can see no reason for supposmg that
w\the confessions were not voluntarily made, The accused were™
~-arrested on the 22nd and were sent to the Magistrate on the 29th -
- April.. Their statements were recorded on the 30th, ab which™ -
time their bodies were examined, and no marks of. ill-treatment -
- tvere dlSCOVQI‘Gd Subsequently in the committal proceedlno's
they rotracted their confessions and said according to the English -
{ranslation that they had been tortured. -According* to the
- vernacular, which doubtless contains the-words actually used,
_ No. 1 said he had suffered tras (trouble-—-annovance), and No. 2 .
_ “said he had been beaten (badadu-hodadu). 'the Mamstrate, when -
these statements were made to him on the 30th May, ought, we
_ think, to have questioned the accused further on the subjecb 50
ds-to ascertain exactly what they had to allege. ' The retharks
" of Chief Justice Westropp in ZReg. v. Kashinath Dinkar® show.
© - CnRal3of18%. . @ (189%)2Q B, 12, )
TN @ (1871) 8 Bom. II, ., 126; at pp. 137,138, -~
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that allegations of ill-treatment made by. prisoners .are not, tcg ‘bé
overlooked. - These remarks, we fear, are as approprlate ab the

" present day as they were When they were written in 1871, But\ 5

it may be that, as the Magistrate who committed the case was
the same as the Magistrate who a month before had recorded the
confessions and had examined the bodies of the accused, he was
satisfied that the allegations of physical ill-treatment were untrae,
and, therefore, refrained from further enquiry on the subject. -
There is nothing, then, to show that as a matter of fact thesetwo
accused had been ill-treated, for we do not think that their general =~
statement on the subject on the 30th May outweighed the fact
that no marks appeared on their bodies on the 80th April.  The
beating alleged by No. 2 could hardly have escaped detection,
and no other form of torture was suggested. The fact that the -
accused were eight days in the custody of the police, might sug-.
gest unwillingness to confess at an earlier period, but in the —
Sessions Court the policeman (witness No. 27) who sent them to
the Magistrate, was not questioned as to his reasons for the delay.
Looking to the terms of the confessions themselves. there is

" nothing . special to indicate coercion. Those terms (;an‘hardly;; 7

have been dictated by the police, omitting, as they do, the name of - -
No. 5. They contain full admissions of guilt, but they are slight- -
ly favourable to the men who made them, inasmuch as they are
represented as instruments of others, rather than the originators:
of the plot. It may be matter for wonder why they should have -
confessed at all, but it is possible that they realized the hope-

lessness of their position, having committed the murder in the

presence of witnesses and then fled from the village. In these

‘ clrcumstances they may have thought it useless to deny their

guilt and may have supposed that confession was their best™ -
course. In many cases circumstances may suggest grounds for
believing that confessions have been made under pressure; but .’
such circumstances seem to us wanting in the present case. The
Magistrate who recorded the confessions has certified that he =
believes them to have been voluntarily made, and there is nothing -
to make. it appear to us that they were obtained by means Whlch

- would render them inadmissible under section 24. . . e T

- 'We, therefore, decide to admit them under the provisions of

: sectmn 875 of the Criminal Procedure. Code;. - Without them -

N
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the ev1dence is amply sufficient for ‘the convmtxon of accused} ’

~Nos. 1, 2, 3 and 4; and the fact of these confessions having been

- made only serves to assure us of the correctness of the conclusion-

;at which' the jury have arrived, and to which we should ourselves
‘-.-‘_;have come on the evidence recorded- by the J udges;

“As regards No. 5, the confessmns present d1ﬁicult1es whmh'

'Would otherwise have been wanting, but in spite of them we are
_ :of opinion that the conviction is right, It is. dlfﬁcult to dig-
- believe the evidence of the two eye-witnesses who are as positive
about. No. 5 as about the other prisoners.

. (His Lordship, after dwelling upon the ev1dence presented«

_ agamsb accused No. 8, proceeded as follows -)

- .1t seems impossible to suppose ‘that all this ewdence could
- thus hastily have been concocted against No, 5, merely. on sus-

- picion based on the old feud, or to doubt the truth of what the

._Witnesses depose to. How, then, can the omission of the name
. of No. 5 in the confessions be accounted for ? - We think that it
- can only be explained on the hypothesis that. for-some reason -
- or other Nos. 1 and 2, who probably knew nothing of his report,\
- wished to screen him. They knew the facts, and possibly be-

* lieved that he was not such an active instigator as Nos. 8 and 4,

 He seems to. have taken a less prominent part in the murder

*_itself and may have been half-hearted, but that he was concerned

both in the plot and i in- the crime-itself we thmk there can be .

~ _no doubt. : , , R

The murder was- cruel ‘and delibera‘ﬁe.j All‘_Who fook parﬁ in ‘

it might justly be condémned to die. But as usual in cases where

many prisoners- are involved, we- hesitate to confirm O many
~ sentences and.try-to discriminate. - For Nos. 3 and 4 there seems

nothing to be said, Their sentences must be confirmed. - Nos. 1

" and 2 are younger men swho seem to have been acting under the -

direction of others:s No. 5; though meanspirited in- his"conducﬁ,
seems to-have-been less resolutd about the murder than kthe rest.
'We shall commuté: the:séntences in the case of these three pri=

soners. . We dismiss therappeals of Nos. 3 and 4 and -confirm the

- sentences of death. - In the. case of the, other three. pr1soners we
- commute the sentences t&transportatxon for life. . '
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