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~Court has to determine for itself on the ovidence beforo i, Whether,
_the pardon has been forfeited : for if not, the accused, who has*

‘accepted such pardon cannot be tried. Here the Sessions Judge
~ thought that Nalayan was nob ploved to have. wilfully concealed
anythmo essential or to have given false evidence, dlL’Eermw on
~ this point from the BNt agistrate, who thought that he had given
false evidence and therefore commitbed him. I agree with- the

S&smns Judge. , There may be some suspicion against Nlmwouda,

- but the ev1dence does not disclose any case against him, in regard
‘to which it can be said. with any. certainty that Narayan . has

“; wilfully concealed’ anybhmw essential,or given false evidenco: "
~His convietion therefole must be rever,:ed and he must be,
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C'mmznal Procedure Code (Act V of 1898}, sections 269 and 418—0ﬁence ir tab’e,
" awith the aid of assessors tried infuct by @ jur; J——l'rml lz_y Jw J—Appcal on.
< a matter of fact——Prachca——Pmced ures < :

Unde1 section 418 of the Criminal Procedure Code (Vt 1898) no ‘Lppeal ,

11es on matters of fact “where an accused person is convicted by a me on-a
chwrge which ought to have been tried with the aid of assessors,”

' An acousod-person was charged with and tried for offences under sectxOns 302,
304 and 325 of the Penal Gode (Act XLV of 1860). Under the first of thew
.charges he was triable by a jury, “Under the latter two he was triable with tha -
" aid‘of assessors. e was, however, tried for all three offences bya jury. who :
v ' found 'Him guilty on the third chargé. The Judge accepted the verdict and
¥ sentenced the accused to four vea.rs 11gorous 1mpr1 onment. - The accused i

'1ppef1.1ed D R e

-~ *Criminal Appeal No, 4 of 1901, -
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JIeld by a Full Baneh theh under sechon 418 an appeal lay m thls c&se on_ f,

matters of law only and not on matters of fact. -

" Py Jenkans, C.J,—The words in section 418 of the C‘nmmal Procedure Oode, o
1898, ‘,‘ when the trial was by jury” mean “ when the trial in faot was by <

]Ul y 'znd not « When the trial should have been by jury” ©

A.PPEAL from the conviction and sentence record'ed by F. X. )

DeSouza, Sessmns Judge of Ahmedabad.

= The’ accused was committed to the Court of Sessxon at Ahmed-‘_
abad for tual on a charge of murder under section 30’ of the E

-«Indlan Penal Code (Act XLV of 1860)

" and 323 “of the Code. - At S ' ‘ 5
The latter offences were triable W1th ’che ald of as»essols and

- At the commencoment of the trial which was by jury’ the :

charde was amended by the nddltlon of connts under sectlons 304« -

no(: by a jury at Ahmedabad. :
~The. Sessions J udfve, however, pr oceeded with ‘the trlal on all

; the charges. The jury unanimously acquxtted the accused of -
‘ oﬂ’ences under sections 302 aand 304 of the Indian Penal Code

* (Act XLV of 1860) ; but convicted him under section 325 of the
“Coder ~ The Judge therenpon sentenced him to four yea.rs rigorous™

1mpr1s0nment and a fine of Rs.1,000. = ..

~Against this conviction and sentence the accused appealed to

the High Court, .

‘The appeal ab ﬁtsb came on f01 hearmg befoxe a Division Bench
(Oandy and Chandavarkm JT), who refezred to a Foll Beneh
< the - question ¢ Whethe1 an’ appeal in the p1esenﬁ case hes on ‘a

. matter of law only

The followmo' was the 1eferr1n0* ]udgmenb L | 5

CA\IDY, J. 1A plelxmmary pomt of consxdemb]e unportance
11ae arisen in this appeal. The-question is, whether an appeal lies -

-on matters of fact. Section 418 of the Criminal Procedure Code
p10v1deq that « where the trial was by jury the a.ppeal shall ‘lig”

9.

on a matter of law only. This trial was by jury. The. accused -

' was committed o the Court-of Session of Ahmedabad on a charge

-

" of murdér (section 302, Indian Penal Code), = That was appmently

the only charge framed by the Magistrate.
“When the trial in the Sessions Court began, before, the accused

: :B 1000—-2

Was called On to plead, the chartre was amended (presuma.bly by ’
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dnechon ot the Sesswm Judge) by the adchtlon of counts under
sections 804-and 325 of the Indian Penal Code.- Such off'ences
are not trlab]e by a Jury af Ahmedabad l‘herefore under sectlon
269 (3) of the Criminal Procedure Code, the accused should have

: been tried for these latter offences by the Courb of Sesswn Wlth

* the aid. of the jurors as assessors. e

~ This provision of the law was appalently-not followed by the
Sessnons Judge.” “He cha.lged the jury on-all three counts, and >
-indicated the circumstances under which it was, he said, open to-:
.the jury to~ conviet. -of culpable homicide not . amounting to

J}

: murder or of’ voluntanly causing -grievous hurt. -The jury:
. retumed the unanimous verdiet that accused was not guilty of
_ murder, nor of culpable homicide not 'unountmw to murder, but

that he was guilty of ' volunta,mly causing grievous hurt under -

secblon 325 of the In.dlzm Penal Code, aud that he was sane When

~he COmmltted the act, . On this the Sessions Judge, accepting the

" yinanimous verdlct of the jury, found the accused guilty of an_

offenee under sectlon 825 of the Indlan Penwl Code and sentenced

: hlm. T _— ST

‘gectlon 536 of the Criminal Procedme Code plov1des that 1f

,' an offence trlable ‘with-the aid of assessors is tried by a }ury the
: tual shall not on that gwund only, be invalid, - PR <

So here the trial was not invalid because the Sessions J udoe
dxd not ask the jurors as assessors for theu opinions. on the,'
- ‘charges under sections 304 and 325. But still the fact remains

* that “the trial was by j jury,” in which case the appeal shall lic’
__ on'amatter of law only. To apply the language of Parsons, Acting

‘C J.,in'Queen-Empress v. Jeyram,® © the procedure of the Sessions.
=) udge was clearly most irregular, but it appears on the authorities:
that we must accept. the trial by jury as a legal one,” and, if’
%he Sessmns Judge disagrees with the verdict of the jury on the;
charcre of an offence. which should propeﬂy have been. tried’
Wlth the ald of the Jmors as assessors, he should submit ther
“ease- under section, 807, In other words, as ““ the trial was by
Jury, ' and was'a “legal trial,”” the -Sessions Judge- could ‘not

’-T veat the verdict of the jurofs as the opinion of assessors, and‘
record a ﬁndlno in oppos1t10n to that verdlct and oplmon

]
4

L@ aso9) 23 Bom. 696, p. 697,
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In the above case, Parsons, Ac{:mg C 7. o referred to the decmlon
- of this Court in Tmp, V. Dev Vithu® In this latter case the second
f accused was' fried on charges under sectlons 457 and 880 of the-
: Indlan Penal Code: The first charge was ﬁuable by jury ; the -’
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»second Wlth the aid: of the ]UerI‘S as assessors The Sessions - -

3 udge’ took the verdict of the jurors on both charges (Whlch

was' one- of acqmttal) and did not require each of thej jurors
“as ‘assessors. to state his opinion orally on.the charge under -

~section’ 380, but referred the whole case to the High Court under

5\ section 307, ~The High Court upheld the verdiet of acquittal on .
_the charge of an offence under section 457, and then proceeded to !

“deal with the charge of ‘the offence under section 380. The

Tearned. J udges (Jardine and Telang, JJ ), relying on the Calentta
“ decision in Bkootnath Dey’s case,® held -that there had been a -

“ trial by jury of the charge of an offence under section 380, and .
“that therefore the Sessions Judge had jurisdiction to- refer the -

“verdiet' to -the High Court, and thus that the High Court could

_conviet the accused of any offence of whwh the jury could have
~convigted him upon the charge. framed and placed before .it.

. Thelr Lordships then convieted the accused of an offence under -

i sectlon 380,. In other _ words, the second accused was deprn ed
" of his ncrht of appeal, which he would have been able to exercise:
- had the Sessions J udge beern directed to record a Judgment
" after considering the opmmns of the jurors as assessors. Theu'
: Lordships. did not directly refertto this point, but they remarked :

% Any | plejudme which pnsoner nght incur is prevented by our

-practice of giving ‘him notice of the hearing of the reference,

“and so n1eat is the respect of the High Courts for verdicts of
junes that a prisoner so aequltted has-an advantage, as a general
rule, over one in whose. f‘LVOlll there are only the opmlons of
assessors.” Lo '
Their Lordshlps a,lso 1emarked that the decision in- Blmotnatﬁ

'Dey’s case was passed after consideration of Bmpress v. Mokim
‘Chunder Rai,® in which the opinion was expressed by Maclean,

-3, (Mitter, J. dubilantc)_ that *‘the prisoners, who would have-
'been entltled to an appea,l on the facts, if the case. had been tued

(1) (189%)] Or. R. No. 19. T ) (1579) 4 Cal. L. R “495
(3) (1848) 3 Cal. 765.
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: mth a°sessors, are. not debarred from tha,b merely by the fact N

- that -fheir trial by-jury isnot mvahd. An- error of proceduref
not affectmrr the merits of the case ou0ht not to affect the‘,
pusoners ‘right of appeal?” - - T S
. In our opinion the ques{non is-not what ought to be the case, ;
2 so much.as what is the law. - Nothing would have been easiér
* than for the Leglslatme to insert in clanse 1 of -section. 536 'a ‘
provnsxon preserving the right of appeal on facts. ~If, following
 the Bombay. ruling above quoted we must hold here distinetly
~ that the case under section 325 was tried by a‘jury, then the'
law says that there shall be an appeal on a matter of law only. -
= Bhootnath -Dey’s case was followed by the Calcutta High Court
“in S 7 K’ﬂ”ﬂi v, Queen-]’mp? ess, V) in which the Sessions Judae,
treatmg the veldmt of the jury as the opinion of assessors,
recorded a ]udcrment ‘convicting the accused of an offence Whlch
~was triable with the 'aid of assessors, The High Court (Hlll,

" and Stevens, JJ 7 set aside the conviction and remanded the case

- to the Sessions J Tudge in order that he might deal with it accordmg
“toslaw by passing-an order -either ‘under section 806 or 307 of
‘the’ Criminal Procedme Code. The Court held that’ the case was

- “tried by a jury’ ’ within the meaning of section 536, If sg,f

“ then it was equally a ¢ tmﬂ by “jury  within the meaning: “of.
sectmn 418, ~Conviction or acquittal cannot make any- difference’
“in the fact that the tnal was by j Jury. If in a case which should;
" have been tried thh the aid of assessors, there is in fact a valid
trlal bya.Jury ‘and in such a ‘case. the Sessions Judge - cannot:
(as “shown in the Tulings quoted above), treating the verdict of:
-jtrors” as opinions of ‘assessors, record a judgment, but must, if
~he’ dlsagrees ‘with the verdlct refer the case.to the High Court,
“then’ it-is’ difficult to see "how in a similar case the High Court
“eatl ‘treat the'-v erdict- of the j jury as thelr opinion_ as aSSessors..

“In the case of’ Imperitriz v. Lalbu® the Sessions Judge tried the
accused by ]ury, the charges being of offences under sections 302
~and 318 of the Indian Penal Code:” ‘The charge under ‘section 318
“Wwagnot triable by Jury. The Jury acqmtted accused on both'
charges * Government appeaied Thls Court (Parsons and’

j;‘; p) (1333) 25 Ca. 555. RRTI gz) (1898) Cx R, No. 15. G
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Ranade, J J. )s takmw the verdlcb of the ]ury to be then opmlons )
~as assessor‘;, went into the facts, and fouml that accused had ’
“-committed an- offence’ under section - 318, -and. convicted and -
sentenced her: Obvxously, if the law allows. an appeal on facts~

“jury to convict of an offence under  either of- those sections ?

_ 'Would there then have been an appeal on: facts as. the lavw noW ‘
-stands?  The  trial was by jury.”’ : L
- In the case of Queen meress v Jey Jmm,w noted above,

;Pa,rsom, Actmﬂ' C.J., remarked that the: demsxon of this. Court in-

"Impm atiiw v. Lal&u—-also noted above—as to the rmhb of appeal

*in a case so fried (namely by jury whén it-ought to have been tried”
~with the aid of assessors) in no way contlicts W]th the dec1s1ons'
.of the Bombay and Caleutta High Courts that ‘8 case so tried

: must be treated as a-valid- trial by Jurv, so that if .the J udge

K

. dlsawrees with the verdict, hlS only course is to make 3, 1eference

~under section 807,

With the gLeatesb 1espect 1t may be pomted out that thej'

" decisions’ are inconsistent. It such-a case must be dlstmctly

treated as a trial- by jury, so.much so ‘that-the Judge is not:
‘entitled to regard the verdict of the - Julors as their opinions as
_assessors, then the principle of trial by jury, must apply that’
“there is an appeal on a matter of law. only. _
*-~ In our opinion the mistake has arisen in supposmﬂ tha,t thef
declsmn in Bhootnath Dey’s case is applicable to the present law,
- That decision was passed under Act X of 1872, which  contained

[P

@ (1839) 23 Bom, 636,
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in such a case when there i 1s an acquittal, there should equally -~ -
i be an appeal on facts where there is a conviction. - The .difficulty
3 is’ that: the Words of the law (section 418)-are * where the trial -
;_was by jury” If the words were exceph whele the conviction
oI acqmttal was of an offence triable by jury,? then there would -
be no dxﬂiculty ‘And this would meet. the case-of a- conwctlon
'under the provisions-of section- 238 of ‘the Criminal- Procedure *
“ Code, according to which an accused may be.convicted of a minor
- offence, though he is not charged with it.  In the present case
- :before us, if the Sesswns Judge had not added the counts unde1 .
’,sectlons 804 and 32 5, -would it. not still have been open to the
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" no p10v1s1on as- to the procedure to be followed when the accused

s charged at the same trial with several offences of which some:

are ‘and some not triable by jury.~ Then came Act X-of 1882,

T'_ “.section 269, which provided that in such a case the accused should

- be trled on all the charges by j jury. "Then came the- amendment

~ made by Act X of. 1886, section 9, which is the law at present

In Imperatriz v. Dev (supm), Jardine, J., expressed the opinion™ -

that the amendment made by section 9 of Act X of 1886 restored

" the procedure of 18'72 sectlon 233, as 1nterp1eted in- Bhootnatlz, :

Dey s cage. - :
-We are uneble to concur in that op1n1on When Blzootnaﬂa

Dey s case was decided in 1879, there was no provision in the

~ law applicable to such'a case, except that if an’ offence triable .

* with assessors is tried by a jury,-the trial shall not, on. ‘that

ground merely, ‘be invalid.  The learned Judges, Mxtter and

Prmsap, 'JJ., held that the whole case must be taken as \ha.vmg

:‘been tried: by jury. - This decision was embodied in Act X of 1882; -

- section 269, and was the law till section 269 was amended by

g -~ Act X of 1886 sectlon 9, Under the law. $0 amended we thmk

- that it may be hken as open both to the Sessions Judge and- to
the ngh Court in such a case, il which the opinion of each
" juror as an assessor has not been taken, to treat the vel(hct as
~those opinions,~and to proceed to ]udgment just as if the case "
~_had been tried with the aid of assessors. * In'such a view of the
law an appeal would lie on & matter of fact. But as this view IS
“ not free from doubt, havmg regard to the language of section 418,”
and as, moreover, it is in-direct conflict with the demsmns above

:: noted of the Bombay and Calcutta High Courts, we think - that

Cha.nda.varkar, 3. f L :,r

~be land before the Chlei J ustlce Lo )

the questlon, whether an appeal in the present case liesona -
matﬁer of law only, is.one which should be decided by a Full
Bench 3-and we therefore direct that the papers of th1s appea]

Thls refarence was mgued before Jenkins, CJ Candy, Eulton, Cxowe a

Rﬁo Beh&dur V J. Kzrtzhw Grovemment Pleadel, for the

Crown :—Tn this case no appeal lies on matters of fact: ~Section”

418 of the:Criminal Procedure Code (Act V- of - 18?8)-7—;Smya_r'j.f
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gy mez V. Que«m Emp?ess M. 'I‘he aecused ought no doubt. to have

kbeon tned at. Ahmedabad for the offence of which"he has been .’

‘convmted not by a jury but with the aid of assessors; . But the . T
..~ PARBHT-"-
: SHANK‘}RT ',.y_‘f

rlrregula,rlty ‘does not make the trial invalid—Section 536 of the

_(Jnmmal Procedure Code (Act V of 1898) ; In the matter QthOOt-'?

'n'ath Dey(z) Queen L'mpwssv Jey yram @

P M Me/zta (w1th L. 4. Sha/&) for the accused

~ Sections 418,.269 and 536 are the sectlons to- be cons1dered )
kReadmd section 269 with section 418, it is clear that section 418-.
which’ deprives the aceused of an appeal on matters of fact applies -
only when the offence with which_he s chalged is excluswely :
triable by jury. It doés not apply where the offences char ged )
-are partly triable by jury and partly with the aid of assessors.
In the Code {Act X of 1872) there was no provision siniilar to-
“section 269 of the present Code, Nevertheless the ruling in the -
< "Queen v. Doorga Churn® shows that an- wppeal would -lie on
~matters of fact where an offence which “was not- triable by .]uly;
  was in fact tried by jury. _Queen Emptess v. Lalbu® shows that .
.- in"a’case like this an appeal on facts will lie—sce also Queen
,Empress v. Jeyram,®@: -Section 536 of the Code does not curs an.
1rrewular1ty which changes the whole character of the proceedmgs ‘
T We ‘submit that the present case, though ‘med by a- jury, ought'
‘tobe taken as if tried with the aid of assessors, and thus an appea‘ -
. -on-matters of fact will lie.. ; e T :'\_?i

J ENKINS CJ. --'I‘he accused was at the tm&l of thls case charded» A
. ‘W1th several offences, of which one is, and two are not, triable by’y
- jury. ‘A jury was chosen, the trial proceeded, and at the end the
T | udge charged the jury, who by their verdict found the accused _
. guilty of an offence under section 325 of the Indian Penal Code.
'This offence is not triable by jury. The finding and sentence ot S

the Sessions Judge is “thus recorded : Accepting the unanimotis

; * verdict of the jury, I find the accused guilty of an offence under .
¢ ‘sectmn 325 o‘f the Indum Penal Codc, and I sentence h1m to.

T - O I . .. e

u) (]898) 5CaLESS < @ (87524 Cal. W. 2 30,
) (1879)4 Cal LR 405, © - () (1898) Cr. R, No, O
] (Sg (1899) 23 Bom. GG, R (IQJQ) 23 Bom 636, - -
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14‘}901-,‘ ngorous 1mpnsonmonb f01 a perlod of fou1 yeara and to pay a
- Kixa- - fine of one thousand rupees, &c. &o.” : o
B EMFEROR " _.From this finding and sentence the accused has appcaled and
L g}’;‘?ﬂ; . the yuestion referred for our decmlon is whetheran appeal Wlll he
ohthefacts. DR - : e
. ‘ -1 propose {o confine my belf to the words of the Code, thourr’h
~ in- doing so, I will bear in mind what has been held in the ooveml
cases mentioned and discussed in the reterrmd Judwmenb Sectlon
- 404 of the Criminal Procedure Code prov1des that “no appeal
shall lie from any Judrrment or order of a-Criminal Court ex‘cept

. BS prov1ded for by this Code or by any -other law for the txme ‘

' - being in force,” and under section 418 “an’ appeal may he on 4,
mattel of fact as well as a matter of law except. where’ the trial
was by jury, in which case. the appeal will lie on a matter of” law"
only At the same time it is pmvuled by section 586 that “if
“an offence trlable with the aid of assessors is tried by a Jm y the
tnal shall not on that glound be mvahd Yoo, -

.2 These sections are clear (md need no pamphmse Thé ﬁi‘st\
questlon they suggest is, Whether in- this particular case the
“trial was by jury. The record leaves no doubt in my mmd on -
~ this point ; for the cvents of the trial absolutely nemtwe the

'_ view that the accused was tried by the (Joulb of Sessmns W1th
the aid of the jurors as assessors, - - :

" The offence therefore,. thoucrh trlable with the axd of

- assessors, was in fact tried by a July. This 1rregular1ty did-
--not invalidate the trial: but aid it attract the consequenees of
- section 418 7 _This turns on ‘the precise foxce m that sectmn of.
+" the words “where tle trial was by jury.” -Do they mean -

. % where the tiial should have been by _]my” or ¢ where the
: trial in fact was by jury”? In my opinion the words-are
themselve% the clearest answer to this question : they relate to:

- “what. actually oceurred, not to what should “have oceurred, - An
adopfnon of , the rival view would lead to the result’ that” a-
reversal of the “conditions would leave an accused, . who- Was
I wrongly trled with the aid of assessors, “without any- r:ght of -
- appeal, thourrh the scheme of the Code shows that in the view of
i the Leglslature it i is less advantageous to an accused to be: tuud
w1th the aid of assessors than bya. ]my 1 Would undor the

- m s
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cncumstancos answer th(, 1efcrem,o by myma' that in thn plesent oL
case no appeal hes on a 1uatte1 of facb. T e o KIfee,
— v s Emnnox :

s (;ANDX To—1 hav(, bub Tittle to add to what I have Sald in thc " Pamsne: ¢
1ef0111ng judgment, Possibly if, before final orders arve passed, BRANEAS, |
R Sessions Judge treats the verdict of the j Jurom as their opinions
as as&essms, and pmceeds to judgment just_as if the- case had
been tried Wlth the aid of assessm s, then it may be said that the -
case was not tried by a jury,” and that therefore an appea.lf \
would lieon a ma.ttel of fact: ‘
' ‘But that is nob the present cage in- Whlch the Sessmns J udge :
has recorded no judgment beyond aceepting the verdict of the -
Jurors JIn such a case it seems 1mposs1b1e to avoid the distinet
- terms of section 418, Thus, ds the trial was by jury, the appeal \
- shall lie on a matter of law only. It is evident that in-section |
., 418 the Leglshtme deliberately used the wm&s “the trial was -
by jury ”’ instead of ¢ offence triable by j jury ” as in section 536.
_Trial by jury is regarded.as a privilege, carrying with it certain g
habxhtles If an offence triable by a jury is-tried with the aid
- of .assessors, then, prov ided “objection is taken before the -Court
“.records its finding, the tual will be invalid, The acensed has
- been deprived of a valuable anlleO‘e \\hxch it is open ‘to him
“up to the last stage in the case to preserve. ;
‘But the converse is different. If the aceused obtams the
pnvxlege to which, strictly speaking, he-is.not entitled, it is not -
presumed that he will take any objection. He: has- the chance-
‘of a verdict in his favour, a verdict which can-orly be.upset
.~ under exceptional circumstances.  If the verdict is “against - hzm, '
~he cannot turn round and claim an appeal on matters of fact. =
. With reference to the mention of section’ 489, I would 1emark“
that the fact that an accused has obtained the privilege to ‘which
\hc was not stuctly entltled and has taken the chance of an.
ad\ erse verdict, is no “’101111(1 per’sg for the High Court exercising
© . its power of revision under section 439 -No. doubt when the
-, case is before it, the High Court can act under section 439, and
o in doing so will be gulded not T think by errors of procedure in
the Sessions Court, which have not affected the facts of the case,
' but by the well-known prmclples accordmrr to which all the/
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SO 190k - "ngh Oourts in. thls countly i non-a,ppealable cases ha,ve 5
\ Kive. - limited their mterference Wlth ﬁndmgs of fact on appl ecmtlon of .
¢ Jacemon. l_the ev1dence TN ‘ L

sﬁgﬁ& - Also I am not plepaled without, further eons1derat10n, to
UYL hassent to the. opmlon that When an appeal to the ngh (zoulb on:.

" a point of law: (mlsdu'ectlon) in a case which was tried by July;i
* ig'successful, the High Court can assume the functions of a ']myf
: and find on the facts without the necessity of a re~trial,. :f‘.;
. T would answer fhe questlon 1eferred to the Tull Bench in the"?,{
.uﬂum&two T : ' g

" PUL’lON, J. —M y answer to the questlon whether in this case -
- an appeal lies on & matter of law only must be in the aﬂirmatlve.:
"~ “On the" charge in-respect of -which  the accused . has -been ~
- convicted he wag: tried by & jury, though the offence was trlable‘ir
with the ald of assessors, Sectlon 586 of the Criminal ‘Procedure -
ffCode prowdes -that-in such circumstances the trial ‘shall not: onf"'
‘ tha,t grotind only be 1nva11d - There was therefore a valid trial. )
- That trlal was by jury ; and accordmrr to section 418, Wwhere - the
s tl,lal was by jury, the appeal shall lie on a matter of law only.
- Mr. Mehta urged that we should read section 418 with sect1on7E
209 and treat the words: where the trial was by jury?” :
-‘meaning “‘ where the trla] was by jury according to the prov1s1ons :
~of section 269.” But we ‘cannot put this construction on section’:
418,W1thout matermlly altering its language, which Ido not think-

- we arejusﬁlﬁed in doing. The words ““where the trial was by
Jury »”- are plain enough anid cannot be read as meaning - where -
‘the offence Was tuable by jury under section 269. Moreover, -
tlns construcuon mm‘ht be found very . ‘inconvenient in the -
“conyerse case where an offence properly triable by Jury was by"'
mlstake tried with the aid of assessors.
o may seem hard that a prisoner, -who, if he had not been*‘
nreo-ula,rly tried - in_the ‘Court of Qessmn, would- have had ani
appeal to the High Court on the facts, should by -reason of that
i metfula,rlty be deprived of his appeal. But the guevance is more
apparent bhan real.” Under ‘section 439 the High Court has the:
widest powers of - revision, and, if it finds that owing to an-
1rre0’ular1ty in the Court below the pr1soner 1s 1n dancer of bemrr :
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Wronged 16 wﬂl I think, "exercise those powers “even to the' S0 :
extenﬁ of cons1dermo' the correctness of theverdict, ]ust as, some-t Kive S

+_ times in prbper cases, it reviews  Magisterial decisions whlch are -~ B I;f’m“.”
. o : o <% PARBHE- -

not open to appeal. - L mANEaR,

~It may be argued tha,t this view enables an accused pelson to’ :
l;‘ seeure the effect of an appeal in cases in which by law ‘no appeal .
87 allowed But a similar objection may be ur ged in -almost -
every case in which’ the - revisional powers of the High Court are
used for it is only when there i is -no appeal that the necessﬂ:y
. ever arises for the exercise of such powers.. The Court, no doubt,
always keeps in view the finaliby intended by- the law, and only ~
mterfeles when it 1s satisfied that a miscarriage of justice will
vesult if revision is refused. But at the same tlme, whilst - 1t
~_recognizes that ﬁnahty in certain cases is intended, it has also' to -
~bear in mind that the Legislature has conferred on it powers of
- révision, which it is"intended to exercise where wrong will -
s “otherwise pass mnredressed. No general rule can be laid ‘down
determlnmg the cases in which the Court oucrht to exercise these -
* powers. No-such. rule has been prescribed by the Legislature,
. " and no opinion of this Court can supplement or take away: from
. the provisions of the law. - In the -present.case it seems to me
. that it is entirely for the learned J udges of the Division Bench -
" to determine in their ohscretmn Whether they will go mto the
facts ormot, =~ “ - :
T have not thought it necesseuy to dISCUSS the various dBOISIOnS ’
80- fully sét forth in the reference of my: Jearned colleagues. . But_
“T-wish to point out that albhough the opmlon that ina case llke
‘the present: no appeal lies ‘may be at variance with some of the
dictain Imp. v. Lalfu,®-it is in no way inconsistent with the
“vesult, for in-that case there had been a clear misdirection- to the
]ury which in itself was suﬁ‘iment to. gwe ground fm uppeal

' CRown, J. '—-The accused was charged beiore the Sessxons Courb
f .ab Abmedabad with an offence under section 302 of the Indm.n

I’enal Code triable by jury.- During the trial other charges were -

-+ added: under sections 304 and 325, of oﬁences whlch are not
- trlable by 3ury ab Ahmedaba.d

(1) Cl'c Bn 15 fol 1898-
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S Elix;;io T Code—that ina mixed tnal whele some” of the oﬂ"ences charrred
B te :
e 1 . are trlable by jury and some are not, the accused should. be:‘tried -
- “ParBmU.

¥ ssamaan © byjury for such offences as are triable by jury aund by the Couﬂ'f"1
T T of Sessions with the aid of the ‘jurors as assessors for such-of®
-~ them as are not triable by jury.- This course was not followed
by the Sessions Judge. - His summing up had reference to all the
- offences with which the accused was charged, and at the conclusmn{
of - the trial ‘the;jury returned a unanimous verdict that the -
" accused was guilty”of an offence under section 825 of the Indian
" “Penal Code. This verdlct was accepted by the Sessions. Judge; -
who - forthw1th found the. accused guilty and sentenced him
'accordmgly 'The questlon which now arises and which Has’
_ ‘beén referred for decision to a Full Bench, is whether the accused -
. has a rlght to appeal on the facts. Section 418 of thé Criminal ™
- Procedure Code prov1des that when the trial was by jury an: -
' é,ppeal shall lie on.a matter of law only In the present case it
Seems 1mpossnble “to hold that the trial WdS not by jury., The.v'/-
‘ JIII‘OI'S weére chosen by lot, the verdict of the majority (m this =
© case it was unammous) was given by the foreman, and " was
- ‘accepted and acted on by the Sessions Judge., In no respect was -
the procedure prescribed ‘by law for the trial of cases with the -
- ‘aid of assessors‘followed. = Assessors were not chosen, nor, were .
_ they required each to state his opinion orally, nor did the Sess10ns’\ .
- Judge pronounce judgment according to the provisions of section B
- 367 of the Criminal Preceduro Code. Section 536 of the Criminal
‘. ’Procedure Code was. apparently designed to meet the actual
- clrcumstances of cases like the present, and it. lays down that if -
" an offence triable with the aid of assessors is tried. by a Jury the‘f
trial shall not on tha.t 0'round. only be invalid. ‘
: ‘418 it that section is read in it natural and ordmary sense, aw .
a bar to an appeal on matters of fact. : » :
; " The auestlon arises whether the accused hag been pleJudlcecl
) "by the procedure followed by the Sessmns J udge I think clearly"‘
“*'not. " He has had the advantage of the opmlon of ' the jury onall’
“ ‘matters of fact, by which the judge is bound.. It séems'elear from -
“the wordmo of sectlon 536 that that is the v1ew entertamed by

o > ot
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the Leglslatme, because althouwh a tmal s nob mVahd on tho RRELL R
‘mere ground that an offence triable with the ald of assessors is - W
‘tried by & Jury, inthe converse case when the offénder is entitled . - FyemmOR
‘to be tried by a’jury and has been tried with the aid of assessors, ™ - ﬁﬁ;g:( ,
“the trial on:that ground ‘Llone may be declaled mvahd if -the
obJectlon be taken before the Court records its finding; the law-
-apparently holding that the accused has been déprwed of a rwht
or-privilege by an error of procedure. - -
. For these reasons I am of opinion that in the case - stated no
appeal hes. s T » IRERNREE CTe N
OHANDAVAPhAR T.:—T venture to thmk tha* thezezs an appal enb
deﬁc1ency in the language used by the Legislature in section 535
_of the Code of Criminal Procedure, and whether "we construe it
singly or along with section 418, it is as open to the, constructlon
tor which Mr. Mehta contended as that pressed on us by the
learned Government Pleader. -The negative form of the language
used in section 536 lends some support to ‘the .contention that
~ where an decused person, who ought to have been tried with the -
“aid of assessors, is tried by a jury, the Letrlslatule says merely,
_that the trial shall not on that ground only beinvalid, ‘d.e.” the
‘trial ehall not be treated asa nulhty, ‘not-that it shall be treated -
: for all purposes as a valid j jury trlal The wordlno of section 418
" is also, in my view, not altogether premse It is also capable of
more than one meaning. No doubt that seebmn says that whele
an accused pelson “ was tried by jury,” an appeal san lie on a
‘matter of law only.. But the words *was: tme( > - may- be
construed to mean “ where an -accused pezson Was, accordmrr to
“law, tried by a jury,” as much as they may be taken to mean
“Where as a matter of fact -whether accmdmg to law or nob
.an accused person was tried by a jury.”  Where the language
used by the Legislature is capable of more than one construction,
- T should lean in favour of that which is beneficial to the accused.
If the result of the constx nction which the lemned Government
Pleader has asked us to -put upon these sectlons were simply to
deprive the ‘ICCUDQd of the right of appeal he would have had on _
~ facts, had he heen as_he ought to have been, ‘tried with the ald
- of ‘assessors, I should h‘ue held that m01e clear and posmve

.,<J,
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aasessors being ill, the trxa.l commenced and ended ‘with only one assessor. .
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fk'languade Was$ necessary 1ﬁ the sectlons ol:' the Code to ]ushlfy :
-~ that construction as-the only one possible ‘and to 1mpute to the’

Legxslature the intention to deprive the accused of that' right.”
But it is not a case where the accused is simply deprived .of the
rmht of appeal on facts’ given o him by the Code. It is: rather
- & case where he loses one right and gains another mstea.d If
‘asa esult of being trled by a jury, when he ought to have . been
tried with the aid of assessors, his right of appeal on facts~ eeases,
“he at the same time secures the privilege of a trial by jury, and
*the whole scheme of the Code of Criminal Procedure’ is to troat
~ trial by jury as a, pmvxleue, as valuable as, if not more valuable
than, the other rlghbs 'This is rendered even more clear by the
- distinetion. which is made by the Legislature in section 536
between a case where an accused _person” wno onorht to have been
trled with the a1d of asséssors is tried by a jury, and a ease Whete =
an accused person -who ought to have been tried by a jury is.
trled with the aid of assessors. In the former case the Legislature
" says that the.trial shall’ ‘not” be invalid'; whereas' in the latter’
_the trial shall not. be invalid unless ob]ectnon is taken to the trml
before the. Court records its finding, It is obvious that in- the
former case the accused gets a puvlleoe, whereas in the - latter -
_the accueed has given to him:the option of waiving the puvﬂewe
‘he -has.” These considerations make the_intention “of ‘the
* Legislature clear in spite of the apparent deﬁuency of the lancrua,ge
~used. T Would therefore answer the question referred to- us m
the affirmative. - -

| ,APPELLATE CRIMINATJ.‘
: _Bg"ore Mr Justwe Candy and Mr “Justice Fulton.
" .. KING-EMPEROR v. JAYRAMS - -

Cnm'mal Procedure Code (det V of 1898), sections 284, 289 azibi’537¥-TIial; )
wztk aasessors—Tmal wu‘ﬂ the md of one assessor Only—Legalzty q"sw-h

tnal—Asaessors. ~ A

In a ease trlable by a Court of Sessxon with the a1d. of assessors, ono of, t}

* Orlmmal Appeals Nos. 88 and 89 of 1901
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