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190L- Whlch are ‘¢ levmble or chargeable”- see De Lassalle v. Gmld-”i;
Davona - Jordw - .
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- COLLEGTOR. In this view of - the case the -other pomts iwhich have been
- OF BoMBAY. argued do not arise, and I concur both in the Judgment dehvered
o ’ and the decree proposed by my Lorde . ° -0 . -

o .Decree rewrsed

i Attorneys for the plamhf‘f——-ﬂ!essrs. Ardeahzr, H ormaq;z, Dmalm
éﬁ 00. N o - -
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Atborney for the defendant—]l.fr. E. F. Nzc/’zolson, Government
Sohcxtor.
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Before Sw- L Jenkins, Olnef Justwe, omol M. Jusnce Ohandmcm kar.‘

Y, 9 1 JETHABHOY RUTTONSEY (0RIGINAL PrLAINTIFF), AI’PELLANT, v. L
M - “COLLECTOR OF BOMBAY (oRre1NsL DermNvsxt), Resroxpuxes#

© July 81,

- Auf;/ust 7 - Land Revenue in Bomba /—Assess/nent—ﬂnlmnccmcnt of aasessmcnt——Bomba J
- and 14 At TT of 1876—Purchase of land from Gover nment—-Encroachment—-—Acqm- :

sition of land wnder scction 26 of Bombay Act Ir qf 1876-Vend0r and
. purchaser— Estoppol. } ’

The plaintiff was the ownar of cortain land in Bombay . consxstmg of thlee
" soparate plots which had been bought from Government ab different times.
: Plot No. 1 had been bought by the plaintiff’s father in 1880, to whom the Collector
* of Bombay, with the sanction of Government, had sold it at “the rate of Re. La- .-
.square yard and ground rent at 30 pies per durga of 60 square yards per annum.”
~ Plot No. 2 was acquired by encroachment, and was sold in 1884 tothe plaintiff’s -
father by the Collector undor clause 2 of section 26 of Bombay Act 1I of 1876,
“five' times the value of the land being paid and assessment being charged as
. provided by that section. Plot No. 8 was bought in 1885 for the sum’of -
“*Rs. 208-14-3, the rate of valuation being stated as “Re 1 pe1 squale yard and- :
rent at 30 pies per burge of 60 square yards.” . . :
=" - Assessment was duly paid at tho rates originally agr eed untxl 1899, In August
E ‘f that year the Collector served the plamt]ﬁ with a notice enhancing the assess.
‘ment to three annas per squaré yard per annum, The Plaintiff thereupon ﬁled -

“: % Revenue Snit No, 21 of 1899 ; Appeal Kor 13 of 1901,
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; ‘Llus suit undel soctlon llL of Bom’my Act 11 of 1876 The, Re\enue Judge © - J9oL
smlssed the suit with costs: On appeal, - < . Jermapmoy
Held, 1evelsmg ‘the decveo that the Government ha.d no ufvht to enhance the _~Rurronsry
i ‘assessment - The sale of plot No. 1 was_ expressly state(l to be at a 0v’mund Tent” CdL;‘Embn l
“of 30 pies per burga, and this established a specific limit to the assessment Plot™  or Bomsay,”
No ‘2'was sold by the Collector under section 26 of Bombay Act IT of 1876, and h C
the Collect01 having charged the maximum  price and imposed -the maximum.-
assessmcnt ‘without reserving to himself any 11g11t ‘éould niot now enhance the
““Fassessment. < As to plot No. 3, the reasonable inference from the kuown facts was -
that the hmxt was ﬁxcd as in the casc of plot No 1 N TR o

>APPDAL fxom the decision of the Revenue Judge, W Vtebb
Esq ., Acting Chicf Presidency M agistrate.

"By ‘& Totice dated the 18th August, 1899 but sewed on the I
plamtlff on the 30th August 1899, the Collector of Bombay, under
. section 8 of Bombay Act 1T of 1876 gave the plaintiff notice that

he had fixed the assessment for land revenue payable by tho ™ :
~plaintiff in ‘respect of certain land belonfrmcr to~ the plaintiff,

_ consisting of 9445 square yards, situate at Mahz’tlaxml in Bombay
at three annas per square yard per annum, such assessment t0\
- come- into force on Ist October, 1899, and to be guaranteed for
tlnrty years from that date.- The- assessment on the said land-
~-up to that time had been at the rate of tlnrty ples per burga of ‘

'51xty square yards. . -

The plaintiff nnmedlately (on the ‘)9th September, 1899) ﬁled
. this suit in the Court of the Revenue Judge of- Bombay under”
* section 14 of Bombay Act 1T of 1876 contestmg the lerrahty of
the assessment. , :

* On the 17th October, 1000 the Revenue Judge dlsmlssed the
plamtlﬁ"s suit with costs. The’ plamtxff now appealed. i

- The land in question con31stecl of three. plots wlnch had bcen
acquued ab different times, -

. Plot No. 1 was bought by the plamtlff’s father (Ruttonsey
I{hlmJee) in 1880 from Government.* On the 3rd May, 1880, he
“-addressed the |f following letter to the Collector offermﬂ‘ to pur-
chase and reclaim it.- ’ LT g v

: To H E, Jicoums, qumre, Collectm of Bombw.y. R :
“Fir,~I wish to reclaim a piece of sea ground to the westward of my bunga,low
at Breach Candy, Warden Road, No, 92, as shown by pink colour in the accoms
< panying plan and_request that you mll be pleased to ‘grant me the necossary
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. pexmxss'on on pftyment of usual \aluatlon for the ffloun(l' I may fu1thel state :

" that the 1eclamwtxon is not Likely to interfere with any - public or private interests.
‘ . : (Swned) RUTTONSEY KHIMJI:E

On the 13th Aurrust 1880, the Collector wrote as follows to.
Government 1equestm0 its sanction to the sale of the land :’

: 13th Augmst, 1880:
To J. NUGFNT Esquue, Actmo' Semet'uy to Government,
- Revenue Department,

Sir,—T hfwe the honour to inform you that Mr. Ruttonsey Khimjec has apphed
to me for permission to reclaim a piece of Government waste land ab Warden
Road, near his bungalow, containing 701 square yards and coloured pink on the
accompanying tmcmg, and ‘to request you will be good enough to obtain the
sanction of Government to my sélling the land to Mr. Ruttonscy at the rate of
rupee one a square yard and ground-rent af (30) thuty pies’ per bu1g1 of sixty

“square yards per annum.

2. A reference Was made by me to the Public Works Department, the
_Consulting Engineer for Railways and the Mumclpﬂ Commlsslonel , and they
ha,ve stated that the land is nof 1cqu11ed by them.

T T T *(Signed) H. E. Jacoms, Collector.

On the 1st Septembe1 1880, the Govelnmeut ﬁnal]y sanctloned .
‘the sale by the follownmT Resolution :

S Nowm B -
f . REvENUE DuPARTMENT.
: Bombay Castle, 1st September, 1880,

Lettel flom the Collector of Bombay, No. 1259, dated 13th Au'rus 1886, .

v 1ep01t1ng that Mr. Ruttonsey Khimjee has applied to him for permission to reclaim
- a piece of Govemmcnt sea land at Warden Road, near his bungalow, containing

-701 square yavds, and requesting sanction to his selling the land to Mr. Ruttonsey
‘at the rate of rupee one a square yard and ground-rent at 30 pies per buiga of

.. sixty square yards per annum, the Public,Works Department, the Consuliing - -

Engineer for Railways and the Municipal Commissioner to whom a reference

- was made having intimated that the land is not required by them.
“~ResovurioN. —Sanctioned. :

T . ' ' (Signed) J. NUGENT, Actnw Secmtmy to G()‘

On the oth September, 1880, the Collector commumcated the

'f, sanctlon to Mr. Ruttonsey Khxm;]ee as follows :

Sn,——W1th 1efelence to your letter dated 8rd May, 1880, I have the honom

o {o inform you that Government have, in thétr Resolution No. 4593, dated . 1st

~instant, Revenue Department, sanetioned the’sale of the land at Warden Road

applled for by you ab the rate of one rupee a square yard and cxouml‘mnt at 80

" ples per burga of sixty square yards per annum; I thewfow request you will"
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_be good enoutrh to send mo the sum of Rs: 701 on account of 701 square yards
. of land in question. On receipt of the money o surveyor will be’ sent from this
yofﬁce to maI\e over. the land to you.

: The prlce was duly pmd by Ruttonsey Khun_]ee, and he took
~ possession of the land. - N

Plot 2, consisting of 04: square yards, was acqmred by plamtlﬁ’

 father as follows : —He had erected certain steps and a projecticg . .
‘gallery from his house, which constituted an encroachinent over : ~
 the Government land. = He was called upon to remove this *

encroachment in November, 1883, but failing to'do so, the Collector, ,

under clause 2 of section 26 of Bombay Act IT of 1876, qharged him-
" with five times the value of the land and fixed an assessment upon
" it of five times the ordinary annualland revenue. This sum was -

paid on the 22nd January, 1284, and the land was tllereupdn
entered in the Collector’s record in the name of Ruttonsey Khimji.
~ The following was the receipt given for the money.:

eceipt No. 497 for Rs. 171-9-0, viz, on account of valuation’ fo a2
~ for the encroached land at Mahaluxmi containing 843 square yards
" ot Bs. 5 per squate yard as five times, smﬁ’e m"e, being oune rupee
per square yard .o o e w 171 1.0
Rent for diito at 12 annas and 6.pies por square burga per '
. annum as five times, single rate, being 30 ples per bur"a. of sixty .
.squfue yards per annum for 1883- 81 Rt I L 0
171 9.0.

Pmd fo1 req]x/atlon on the 22nd January 1884.

(Signed) J H GRrANT, Collocto" ‘
R.xpc"s 171-9-0 revelved and credited on 24th January 1884..
v (Signed) J. H. Graxt, Colle“tor :

l’lot No. 3 'cdnsistediof 2083 square ‘yards. On the 14th -

February, 1885, Ruttonsey KhnnJee wrote to the Collector as
follows, propos1 g to purchase it:

Su,—-I beg most 1cspuctfu11y to inform youl “honour that you will -be ﬂ'oo:l
cnough to grant me on payment of your usual valuation, as yow have granted
" me onee before, a picce of Government sea land about 100 by 5 featat M'\hé.luxmx
. 'In granting thls request I shall feel highly obliged.

y . Swned) RUTTONSEY KIIIMJEE.

, On the 2nd May, 1885, a 1eport was made to- the Collcctor by
;hls surveyor as to this plot, which stated :—Tt is & portion 2085 -

%
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. ‘square yards) of the sea land Rate of valuablon is rupee one -

: Ruttonsey KhlmJPe to the Collector, and the followmg recelpt
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per square yard and rental thirty. pies per bur, ga of sixty yards.” _
On the 8th May, 1885, the sum of Rs. 208- 14 3 was pmd by

was given:

B

Rupees 208-14-3 on account of waluatlon of a plece of vacant gronn& at

* Warden Road containing 208¢ square yards ab one rupee per squaro yard nsses»erl

unlel sectwn 8 of Act II of 1816 received and credited on the 8th May, 1885,
LT . -(Signed) J. H. GraxT, Collector

I’ossessmn of the land was then given to Ruttonsey Khlm_]ee.
Upon the land acquired as above stated assessment had. been

paid at the rates mentioned up to the time of the receipt of- the

above mentioned Collectors ‘notice -of enhancement dated 18bh
Autrus’r 1899, . : e

The phmhﬁ’ in his plamt alleged thfi,t he had a mwht in lnmta-

“ tion of the right of Government to hold the said land at the saul

fixed and umform gxound-rent or assessment, andhe - contended
that Government had no right to increase such ground- rent or. to

.- exceed such assessment, and he prayed for a declaration to ‘that

effect, and that the order enhancing the sald assessment nnght be

cancelled. -~ N S

At the hearmcr before the Revenue J udge the followm(r 1ssues

~ yere rmsed

1 Whethex the pla.mhﬁ‘ is not. bauerl by 11m1ta.tmn from seekmg any mqnny

“into the original assessment of the said land in the plaint mentioned.

2 Whother the Government guaranteod the assessmout or the ground-rent -

~ originally fixed should continue for ever or for any fixed time. s

"o, 3. Whether the plaintifl has ary right in limitation of the right of Govom-

ment to hold the said land at the a,mount of the 'mssessment or ﬂlound-mnt at
 which he has hitherto paid. B -
T Whethm the plaintiff -has any uwht in- limitation of the 110‘ht of Govem- -

. ment to assess the said land at the rate now claimed.. o
2=, - Whothor tho plaintiff has not o right in hml'mtlon of the 1mht of Govem-

iy .,‘h

" ment to hold 701 square y‘uds, a portion of the lanil in the plaint mentloned, ab

‘ the fixed ground-rent of thirty pies per burga of sixty square yards. :

- Whether the plaintiff is not entitled as fo the remainder of hlS satd l.md

o to h01<1 the same at the specific limit of assessment or rent he has’ hitherto paid. . 8

7. : Whether the notico by the Collector, dated 18th Aungust, 1899, wasg 155119(1
undex the orders or with the authority of Govemment. '

- 8. If not, whether such notice is not ﬂ]eml._
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5 9 Whethm the pla,mhﬁ‘ is ent1tled to the 1ehef pmyed for or any part thereof, .

Rnett-G’amac for plaintiff,

:S’;‘arlmg for dofendant -

* The Revenue Judo'e dismissed the plmnblff’s suib \Vlth costs.
In his judgment he soid e ’

'With respect to plot No. 1, Mr. Carnae, for tho plaintiff, argued that 5t was held

by the plaintift’s fathor outright ; that his applieation, which was accepted, was for

ganction to hold the land on a payment of ground-réht and was so granted to

-~ him and which rent is not an assessment, and that the fact of the Collector’s bills,

: although thlbl.tmc" the notice that their issue was under the Bombay Revenue *
_Act, calling for tho payment, and the paymont thereof by the plainfiff or hts

prodecossor in title of the Collector’s assessment, cannot alter the tenure of the
“land : that plob 2 'is held under section 26 of the Bombay Rovenue Act

~ enforeing the plaintiff’s father to pay for it a highly penalized value and ‘which-

*eannot ba considered an assessmont, and therefore eannot ba enhanced at the will

T of Government, and he-asks that the Cowrf should hold that the plot 3 is hela_ .

under the same tonure as plot 1. He relies on the correspondence arising
during the negotiations connected with the acquirements by the plaintiff’s father

~ of the land botween the Collector and himself, which notwithstanding that the :
- Collector did subsoquently in his bills treat the~same as assossed land, shows that -

he then treated it as a matter ouly of the pa.yme“lt of rent and not of assossments
T ani not asked for a finding with rospect toissme 1. T find issues 2, Sand 4 in

the nogative. W ith respoct to issues 5 and.6, T am of.opinion that thd plaintiff -
. isnow procluded, if ho evor possessed the right to hold that portion of land here
 deseribed as plot No. 1 ab fixed ground-rent of 30 pies per burga of sixty square ~

"yards, from claiming any : right he may have concluded he possessod after his

acceptance of the assessment made by the Collector as.evidencad by the payme11t :

thereof from the time.whon the assessment was first levied to the notice of
"August of last year, and that nothmg has been shown in the hearing of this suit

' which empowers me to affirm the statement in ar gument that the tenure of the
holdmg of the land by the plaintiff has over been agcepted or acknowledged by -
_ Government to be for any fixed period of time; oi that he should hold any

p01t10n of it at any specific assessment or for.a sum not exceeding the limit of
the assessmant of the ground-rent he has hitherto paxd

-1 decide issue 7 in the affirmative and issue 8 in the negative and for tho

reasons given I dismiss-the plamt WIth costs.

The pla,mtlff appea.led
.Rwett-Cm"nac for the appellant

* Seott (Acting Advocate General) and Ku/lpatrwk for the'

respondent. :
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The arguments were similar to those in the case of Dadabotv

Jtma*r"dhun § Co.v. The Collector of Bombay (see supr a, page 714). -

- Jexgins, CJ. —The‘plaint\iﬁ' is the otmer of a f)iece of land avt‘
_Mahalaxmi and he has brought this suit under Bombay Act IIof °
1876 against the Collector, praying that it may be declared - that”

there is a right on his part, in limitation of the right of Govern-

ment, to possess and hold the piece of land at the ﬁxed and
uniform rent mentioned in the plaint, : :

The piece of land consists of three plots acqulred at dlﬁ"elent
times. The first was bought from the Collector in 1880, On -
the 3rd of May in that year Ruttonsey Khimjee, the plalntlﬁ 8.
 father, wrote to the Colleetor as follows: ’

Bombay, 3rd May‘ 1880. ) f‘il.

To H. D JAcoMB, Esq, Collector of Bombay.

Sir,~I wish to reclaim & piecs of sea ground to the W estward of miy - bun-
galow at Breach Candy, Warden Road, No. 92, as shown by 1 pink colour in the
aooompfmymg plan, and request that you will be pleased to grant me the neees-
sary permission on payment of-the usual valuation for the ground.. I may:
" further state. that the reclamation is not likely to interfere with any public or -
private intepest. | . " T have the honour. &e.,

- S , A RUTTONSPY KHIMJEE

On the 13th of August the C‘olleetor placed by letter this offer
; before Government for their sanction. e said: .

I have the honour to inform you that Mr. Ruttonsey Klum]ee hfts apphed to me-

~ for permission to reclaim a piece of Government sea land at Warden Road near
his bungalow containing 701 square yards and coloured pink on the accompiny-
" ing tracing, and to request you will be good enough to obtain the sanction of

Government to my selling the land to Mr. Ruttonsey at the rate of rupee one a

. square yard and ground rent at-80 pies per burga of 60 square yards per annum.

< A reference was made by me on.the subject to the Public Works Department, -
the Consulting Engineer for Railways and the Municipal Commissioner, 'md they

s have stated that the land is not required by them. e
<. On the. lst September, 1880, a Government Resolutmn was pub-'

l1shed according the required sanction. On the 9th September
the Collector W1ote to Mr. Ruttonsey Kbnmee

. No. 1398 of 1880: . L

i

Bombay Collector’s O(i' ice, Oth ;S’eptember 7880
To RUTTO\SEY Kamszs, Bsq.
Sir,~~With reference to your letter dated the 8rd May, 1880 T have the honou

to inform you that Government have in theu Resolution. No. 4593, dated ]ﬁt

A=Y
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" ingtant, Réyenue Department, sanctioned the sale of land at Warden Road app]ied'

for by you at the rate-of one rupee a square yard' and ground rent at 50 pies

. per burga of 60 square yards per annum. I therefore reques+ you will be gool
enoufrh to send mo the sum of Rs. 701 on account:of 701 %quare ‘yards -of

' land in’ question. **On roceipt of the money a surveyor will be sont from this

~ office to make ovor the land to you. . I have the honour, &e..

HE Jacous, Collector

- The purchase price was pmd and possession was’ dehvered
~ The acquisition of the second plot was the result of an encroach-

ment. It scems that Mr, Ruttonsey having er ceted steps and a -

gallery projecting from his house over Government sea land at
Mahalaxmi, failed to remove the encroachmént as required.

" Thereupon the Collector, purporting to-act under the second

paragraph of section 26 of the Bombay City Land Revenue Act,
1876, charged Mr. Ruttonsey with  five times the value of the

" land and fixed an assessment of five times the ordinary annual -
Jand revenue on- the land, and caused it to be ¢ enbered in his
_ records in the name of Mr. Ruttonsey Khimjee.

- “ The third plot, was bought from the Collector. On the 14th
" February, and again on the 26th March, 1885, Mr. Ruttonsey

. applied by letter for a grant of a piece of land about 100 feet by

b feet at Mahalaxmi, A report was submitted to the Collector,
" evidently under his direction, in which it was said :— It is a
-~ portion of the sea land, Rate_of valuation is Re.1 per square yard’

‘and rent at 30 pies per burga of 60 square yards.” Rs, 208-14.3

was paid by Mr. Ruttonsey as the purchase puce and posse»swn _
. ‘was delivered to him. - ; . -

" It was thus that Mr. Ruttonsey became entltled to the plece of

land to which this suit relates. Assessment was paid at'the rates

‘originally -agreed until 1899, -and then the followmg notice was

, -

s“nt by the Collector e : -

" Bombay C’ollgbtorf;s Qé’ice; 18tk August,iSb?. )
To Mr Rurronsey KHIMIEE.

" 8ir,~I hereby on be‘mlf of Government give you notxce thmt under sechon

8 of Bombay Act II of 1876, I have fixed the assessment for land revenue ot .
fhe marginally noted land in your possession at Rs. 0-3-0 (three anfas) per -
, square. yard per annum. -The assessment will come into force on ls+ Oc*ober

1899 a.nd s O'ua.mntﬂe d for thlrty years from that data.

' 19010 o
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“of the Collector in enhancing the assessment was invalid as he'did -

- the present appeal has been preferred
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Thereupon thls suib  was commenced Tt was heard by the: :
Revenue J udge, who dismissed it with costs &nd fzom hzs deczsxon

‘The appellant has urged beforé us as in the compamon appealffi

not obtain the previous sanction of Government ; (2) that thele:
was no such settlement as is required by section 9 of the Acty
(3) that the plaintiff is not a superior holder, and therefore does B
not come within the operation of the Act ; (4) that the assessment ;
is unreasonable, and therefore open to revision by this Conrt; and

- (5) that a sppcnﬁe Timit to enhancement has been estanhshed and :

preserved , S
~The quesmon on the merits is whether - the Collector 1s en-”

- titled to enbance the revenue to the extent, it is said, of- seventy-if

two times its amount without giving the plamtlff any opportumﬁy}'

of bemrr heard:; for that, we have been told, is the somewhat:
startling result of his notice, if he has the power he elaims, ~ = -~

" Now the sale of the first plot was expressly stated to be- ada a:

- ground rent of 30 pies per burge, and I fail to see why this’ should‘

~ not be the establishment of a specific limib to the assessment. Ib
‘was conceded in the argument that had there been a lease fol a

" term of years at a ground rent of 30 pies per burga - that would:

have been the establishment of a specific limit durmg that term,

~and it can make no difference that the grant is in perpetuity and

not for &’ term of years, whereas here the pmclnsel has pmd
the full-capital value of the property. )

o Taking the plots in the order of date, tlde next is tha.t whlch

was acqmred by means of the encroachment. In connection with -

* this plot the parties purported to proceed under section 26 of the-
-Act, though it does not appear from the record that the pxevxous{;
- sanction of Government was obtained. = However, no point- has-

‘been made of this in the pleadmgs or at the hearing, so that I

Cwill treat this part of the ease as if all formalities had been'

observed. I think the meaning of the second paragraph of the.

sectlon 19 that the . Collectm can, if the -encroacher 50 _desire,-

(W) »S’upm, P 714y

B
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“‘*permibhin’x to acquire the proPefty at the price and at the assess~ -

:-ment named in the section ; that is in effect, that, subject to the

" the maximum assessment, and that without reserving to hlmseH3
. any right, cannot now enhance as he claims to do.

There is, I think, another objection to the enhancement. By

section 26 a limit is imposed on the assessment the Collector -

can fix ; it must not exceed five times the ordinary land revenue

 on the land, that is the land revenue of similar land in'the’
- vicinity, We know from the documents in" the case that the -
" . agsessment lon this encroachment was fixed at its maximum, so -
that we have to see what right the Collector has to enhance this

- maximum rate, - Clearly he could not the next day have enhanc-

i ed, that would be in contravention of the provisions of -section 7
... 26 and there is nothing in the case which goes to show any
. alteration of circumstances that would justify the increased assess-'

- ment now fixed by the Collector.

. The circumstances as to the tlm'd plob only differ from those@;

: of the first in the fact that the Collector did not, prior to comple-
-tion, write and inform the purchaser what the ground rent was
- to be. From tho- record, however, it may- be inferred: that
Mr. Ruttonsey sawv the Collector in reference to this purchase.

" Unfortunately Mr. Ruttonsey is dead and the defendant has

produced no evidence as to what pagsed at the interview, so
. ‘that here, too, we have to rely on such inferences.as the facts
suggest, What we find is that the circumstances of the first.and
.- the th1rd plots are ahke ; they in fact now are part and parcel of
- the same piece of land. Then again we find that the- purchase_

" price and the assessment actually imposed are precisely the same.

From this I think it is the reasonable inference that as in, tho
first, so in the second purchase, the limit of the assessment was

“" fixed. The learned Revénue: Judge regarded the form in which

. the receipts were given and taken as a circumstance adverse to
<" the plaintiff ; it is a matter to be taken into account, but it seems

* - to me to be outwexghed by the other facts of ‘she case.,
© 16060—7
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 limitations imposed Ly the section, the Collector can sell to him - Ruzronssy
-~ the land on which the encroachment hag been.made. Thls is
~ what was done in relation to this particular encroachment, and -

. the Collector having charged the maximum price and imposed
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The result is that in my opinion a 'sfeciﬁc Timit has been'

imposed on the assessment of each of the three plots, so- that

- the decree of the Revenuc Judge should be reversed ; and a

declaration made in the terms of the first part of paragraph (a)
of the prayer to the plaint; and the enhanced asSessm,ent should"
be set aside. - The plaintiff shonld get his costs throughout.

By agreement of the parties Appeal No. 12 of 1901 follows the-

~result of Appeal No, 13 and if it the like- decree will ke passed.”

D . -
CrANDAVARKAR, J.:—T concur. The case does not present any

difficulty so far as plots 1 and 3 are concerned, and it is clear to
my mind that those plots were sold to the plaintift by Govern-
ment for their full 1rice subject to the payment of a fixed ground

" rent without any intention to reserve the right of enhancing it.-

The only doubt I had was as to plot No. 2, because that did not
form the subject of a contract proper betwéen Government and
the plaintift’s father, but was encroached upon by the latter.

- The Collector under section 26 of Bombay Act IT of 1876 levied

the full penalty and the ground rent. The questiow is whether
that action of the Collector taken under the section-amounts to-

- a sale of the land to the plaintiff’s father. He came in at first

as a wrong-doer and a wrong-doer is liable to have every pre-

-sumption made against him. But the Collector’s action taken
‘under section 26 seems to me to have the same effect as a sale
~of the plot for its full price. The Collector could have either
- removed the encroachment and resumed the land or proceeded

under that section. When adopting the latter alternative, he
proposed that the plaintifi’s father should retain possession of

~the plot upon payment of five times the value of the land and
- five times the ordinary land revenue and a fixed amount as.an-

nual ground rent, and the plaintif’s father was allowed to remain

" in possession under if, there was a proposal and there was an

acceptance amounting to a contract by which the Government
and the plaintiff are bound. The Revenue Judge inthe Court

below has decided this case against the plaintiff on the sole

ground that by paying for a number of years to Government the

* rent under receipts purporting to be passed for land assessable
under section 8 of Bombay Act IT of 1876 the plaintiff has estop- = -
_ped himself from raising the contention that theland cannot be

i~
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-~ ve-assessed to the land revenue at the discretion of the Collector.
But I fail to see where the estoppel comes. The receipts were

~in a printed form preseribed by the Collector and mere pay-

ments made under them cannot estop the plaintiff because, in
“-the first place, such payment cannot amount to' a representation
by the plaintiff’s father that he held on a tenure lisble to the
-enhancement of assessment ab the Collector’s dlscretxon, in the
-second place if it did amount to that, there isno evidence that the
“Collector acting on behalf of Government was misled by such re-
-presentation or in any Wway acted upon it so as to alter their

position to their prejudice. I agres, thercfors, to 'the_ decree .

Ed

jproposed.

-

Dcc; ce reversed.

Attomeys for plamhif-appelhnt—ﬂess)s. Sombjz azzd Jehangir.

Attorney for defandant respondeat — 3. B. I\ Nicholson,
: Gowmment Solz cibor.
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RUTTONSRY

v
COLLEOTOR

OF BOMBAY.
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