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Zand Revenue in Bombay—Assessment—Enhancement of assessment—
_ Bumbay At I1 of 1876—8ale of land by Government to a purchaser assessed
at a certain rate—8ubsequent enhancement—Vendor and purcizaser—-
.- Estoppel—Evidence Act (T of 1872), sec, 115,

- Certain lands in Bombay consisting of three separate plots were held by the

Trustees of the Free Church of Scotland Mission under a grant from Government
{no deed, however, being executed) for the purposes of a sehool for native girls. No
assessment was paid for a part of the land and a merely nominal assessment was

~ paid for the rest. Being desivous of transferring the sehool to another loeality, !

the Trastees obtained the consent of Government to sell the land, and in order to/

" put the Trustees in a position to sell, certain indentures were exeonted to- the

Trustees. Plot 1 was conveyed by Government to them * their heirs and assigns’
for ever * subject to a right of resumption, but without siny mention of assessmient.
Plots 2 and 3 were-conveyed by Government to them, * their heirs; executors,
alministrators and assigns for ever,” but in this case the con{eyance was
“subject to the payment of all taxes, rates, charges and assessments leviable

-or chargeable in respect of the premises or anything for the time being thereon:*

On the 25th August, 1886; one Janardhan Gopal offered to: buy the ‘whole.

'pwce of land for Rs. 32,500, on  condition (inter alia)that the whole ploperty

should be conveyed fo him “as freehold tenure or for a nominal Government tax.”
The Tyustees desited to accept this offer, and communications took place between
them and Government with reference to it.  On the 21st June, 188, they wrote
to Government sta‘ing that it was most desivable that the offer should be awecepted ‘
but that the pur chaser requited that the amount of assessment on-the land
should not exceed what was payable in respect of pension and tax tenure in the’
same locality, and they requested the Government to ask the Collector of Land
Revenue to say < what the land would be assessed at for the puzposes of the. land
revenne, it being assumed that the land was of the Pension and tax tenure.” On |
the 11th July, 1887, the Government passed a Resolution i in reference to thlo.

" request as follows: “The land in question will be liable in &he ‘purehaser -
"Mr. Janardhan Gopal’s hands to be assessed under the rules ordinarily applicable -

to land of the same description. The Collector should be desired, on the -
application of either the Secretary of the Free Church Mission or of the purchaser,
Mr, Janardhan Gopal, to state what the assessment of {the Jand revente will ‘he -

_ and what ave the rules affecling the amount of (Ixc ,assessmént,”

< * Revenus Suit No, 18 of 1899 ; Appeal .’\’o.\,‘g’ of 1301, . . Y
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. Acting on this’ Resolution Messes. Avdesir Hormasji & Co. as attorneys both
' for the Trustees and the purchaser wrote to the Collector on the 14th July, 1887,

setting forth the above Resolution, and requesting him to furnish the desired

: 1nfoxmaf10n On the 25th July, 1887, the Collector replied: * I have the honour

L

“to inform you that the land will be assessed at the rate of nine pies per square yard
per annum.  This is the rate of assessment which is charged for Government
" land in thislocality * # # * which has been followed for the last six years.”

"With aview to facilitate the sale by the Trustees to Janardhan Gopal, the
‘Government on the 20th December, 1887, granted all the reversion and estate in

“the three plots of land to the Trustees, their heirs, administrators and assigns for

~ ever, but subject to the payment of taxes, rates, charges, atsessments leviable or

chargeable in respect of the promises or anything for the time being thereon.
The deed recited that the Trustees, with the approval of Government, had resolved

to sell the said land and that they had fw‘leed with the said J: anardhfm Gopal

for the absolute sale of the same to him.
* On the 16th January, 1888, the land was conveyed to Janardhan Gopal the

"pmchasex The parties to the deed were the Trastees of the Mission, the

Secretary of State, and the said Janardhan Gopal, and it recited that the Trustees
had agreed for the absolute sale of theland to Janardhan Gopal, and with the

consent of Covernment it conveyed the same to him, “his heirs, executors, .

administrators and assigns for ever, subject to the payment of all rates, taxes,
charges, assessments leviable or chargeable in respect of the premises.” And the
Secretary of State for himself and his successors released and discharged the

- said Janardhan Gopal, his heirs, executors, administrators and assigns from all

manner of rights, powers, authorities and  privileges reserved in respect of {he
premises &e. &e-

- In 1893 the property became vested (under a partition} in the plaintiff, who was

Janardhan Gopal’s son. Until 1899 the assessment of nine pies per square yard
was paid, but in August 1899 the plaintiff received from the Collector a notice

under section 8 of Bombay. Act IL of 1876- that the assessment was enhanced

to six annas and six pies per square yard per annum, The plaintiff thereupon

"filed this suit in the Court of the Revenue Judge under seotion 14 of Bombay
" Aes II of 1876, contesting the legality of the enhancement. The Revenue Judge

disinissed the suit. On appeal to the High Court, R
Held, reversing the decree and setting aside the order of enhancement, that.
the plaintiff had a right to hold the land for ever on payment of assessment at the
Tale of nine pies per square yard per annum, and that the Government .had no
right to enhance the said rate. Janardhan Gopal had purchased the property

: \out-ﬁnd—dut for its full value. To such a purchaser the right to enhance the

" assessinent should in all fairness have been clearly disclosed. The meaning that

2 reasonable man would under the circumstances ascribe to the Collestor’s
letter of the 25th July, 1887, was that a specific limit of nine pies per square yard

. per annum was established under section 8 of Bombay Aet IL of 1876. That

being so, the Government and the Collector were bound. The conduet of
Government, conpled with the statement of Government made on their behalf
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.190L for the purposes of the purchase was, under the circumstances, such as to create -
.DapozA and encourage in the purchaser as a reasonable man the belief that he was
e . purchasing property substantially worth Rs, 23,000, and ‘that Government were
‘ OFOII‘}I:;;‘E. not silently reserving to themselves an unfettered right to deslroy the value of o
- that property and practically to confiscate that which had been sold.

APPEAL from the declslon of the Revenue Judge, W. Webb,
Acting Chief Presidency Magistrate. .

By a notice dated the 24th August, 1899, but served on the *
-plaintiff on the 1st September 1899, the Collector of Bombay,
under section 8 of the Bombay Act IT'of 1876, gave the plaintiff
_ notice that he had fixed the assessment for land revenue payable
by the plaintiff in respect of certain land situate in Bombay of \
which he was the owner, at six annas and six pies per square .
“yard per annum, such assessment to come into force on the 1st .-
October, 1899, and to be guaranteed for fifty years. The assessment -~
on the said land up to that time had been nine p1es per square -
yard. o
The - plaintiff lmmedlate]y ﬁled this suit in the Comt of the -
- Revenue Judge of Bombay under section 14 of Bombay Act 1T ©
of 1876 contesting the legality of the assessment.

~ On the 10th- October, 1900, the Reverue Judge d1sm1sced the
plaintiff’s suit with costs. The plaintiff now appealed. o
' The land in question belonged to the Government of Indla, and
originally consisted of three separate plots adjacent to each other -
situate near French Bridge, Girgaum, in Bombay. It had been
held since the year 1865 by the trustees of the Free Church of
~ Scotland Mission, and used by them for the purposes of a boarding -
school for native girls. Plot No. 1, consisting of 1,484 square
- yards, was granted to the said trustees in or about the said year
‘as a site for the school, Plot No, 2, consisting of 1,011 square
yards,-was used as a play-ground, and was held by the trustees
on a yearly tenancy at a nominal rent ; and plot No. 2, consisting -
- of 578 square yards, was a passage used for the purpose of access
to the back of the school-house. It was held on sufferance.
- Although the whole of the land was in the possession of the said
- trustees from about the year 1865, no deed in respect of any
: porhon of it was executed until the year 1884 as heremafter :
,stated : ’
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In the year 1879, the trustees considered the situation unsuitable -
and- desired to transfer the school elsewhere.. They accordingly.
- addressed a_letter to Government requesting permission to 'sell

“the school-house and the land conneeted with it and to devote the
proceeds of such sale to the establishment of the school in another

locality. The Government assented to this proposal, and in'order -

to put the trustees in a position to sell, the Government by a
deed dated 1st October, 1884, conveyed plot No. 1 to them, ¢ their
heirs and assigns for ever,” and by a lease of the same date plot
No. 2 was leased to the said trustees for a year as from the 1st July,

1865, and so from year to year at the yearly rent of Re. 1, until

the demise should be determined. This lease  contained a
covenant by ‘the lessess to pay “all rates, taxes, assessments,
duties and charges which are or may become due or payable in
respect of the said premises.”

An offer to purchase the land was subsequently made by one

‘Narayan Mulji, and the Secretary to the Mission requested the
Government of Bombay to ascertain from the Government of
India on what terms the land could be made over to a purchaser.
The Government of India suggested that the whole of the land

should be sold as one plot and should be valued as such by a
professional valuer,

On the 25th August, 1886, Janardhan Gopal, the father of the

plaintiff, made the followmm offer to purchase the land in
question

1 have this day made an offer of Rs. 32,507 (Rupees thirty-two thonsand k

and five hundred) for the purchase of the building near French Bridge, known as
the Free Chureh Boarding School, tegether with the site admeasuring about 1,450
square yards belonging to the school and also all that piece of ground a.dmeésminn
1,011 square yards at the rear or between the school site and the Railway line,

The wliole property as above desecribed admaasurmg 2,461 square yards or
thereabouts shall be cenveved to me as frechold temue, or for a nominal
Government, tax. .

“ The vendors shall make oat a mmketable title to the aforesaid property.

In the event of their inability to do so, it will be at my option to complete the -
contract or not. The entire expense of conveying the whele property to me by -

the Free Church Mission as aforesaid to be borne half and half by me and the
vendors.

Tn case of the Gov ernment refnsmo to sell the piece of ground admeasuring
1,011 square yards for Rs. 5 per square yard, the writing to fall through.

717

1901,

Daposa
v,

CoOLLECTOR

OF BouMBAYs .



ns

1901.

"Davosa

.
COLLECTOR

. oF Boumsay,

THE INDIAN LAW REPORTS.,  [VOL, XX V..

If the ﬁnal conveyance is not executed mihm four montbs f) om this date, 1b :

shall be at my option to make myself free from the contract. C
The final conveyance should be executed by all the proper parties.

This contract is effected throngh Messrs. Sorabshaw and Company, and they
shall be entitled on' completion of the purchase, but not otherwise, to their

' brokerage at two per cent. on the purchase-money from the purchaser .and two -
- per cent, from the vendors.”

On the 3lst August, 11886, the Secretary to the Mlsmou
forwarded the above offer to Government with the iol]owmo‘

Cletter: >

To the Honourable J. B, RICHEY Esq C.8.1,
Chief Secretary to Government. ; k
Sir,—Ina letter dated 24th July, 1879 (acopy of which isannexed), the Actmv .
Chief Secretary to Government communicated to us the favourable reply of His_ -
Excellency the Governor in Council to our application for permission to sell the -

_ Free Church Boarding School near French Bridge. -

2. TFor some time no suitable offer was forthcommrr and the school contmued

to work on under the difficulties which first led to our application. - But then

especially the openly immoral character of the immediate surroundings baving

been increasingly obnoxious, it has been felt necessary to make special effortsfo

dispose of the building, and I have now the honour to submit for the consideration
of Government the acconiphnyincf offer which is the most favourable that has -
yet been made to us.  (See copy annexed.)

3. The sale of the building has been retarded mainly by our mablhty to

* offer for sale along with the building and its limited site, the plot No.2 of

ground lying between the school site and the Railway, which is held by the
school for the purpose of a compournd at a nominal rental of one Tupee -per
annum, We are not in'a position to guarantee to the purchaser the enjoyment
of the same privileges in vegard to this portion of land, and as the ground
attached to the school in freehold comprises a little less than 1,500 square yards, -
it is eonsidered 1nadequate by the purchaser who desires to acqune the property
as a residence.

4. The present offer requires that the ground sold with the school should

'include this piece of Iand, and we bave the honour to request that Government

may be pleased to make such arrangements with respect to this portion of
ground as will facilitate the disposal of the property. :

5, .Judging from our recent experience, we have reason to thmk that the
offer in question |is one which we should accept if we could thereby transfer,

-after brokerage and other expenses have been deducted, say Rs, 28,000 to any .

other property of which Government mayapprove, but apart from this particular
offer on which we have now the honour to ask the orders of Government, it is of
very great importance that this portion of ground, Which is so situated as to

- be of very little use to any other property should, if possible, be made over to
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~ the school and disposéd of along with the school building as part of the site
pertaining to it, _ - (Signed) D. MackIcHAN.

By Government Resolution, dated the 6th Sepbembér, 1886, the
Collector of Bombay was requested to carry out the instructions
of the Government of India with regard to the valuation of the

land, and he bhereupoﬁ employed Mr. John Campbell, a Surveyor, -
to value the land. Mr, Campbell made a report showing the total

value of the land and building in occupation of the Mission to bo

Rs. 31,936, the value of plot No, 2 (1,011 square yards) being.
taken at Rs. 1-8-0 per squave yard. This report was forwarded .
by the Collector to the Government, which on the 18th December, ’

1886, passed the following Resolutnon

The land should now be sold in d.ccol(hnce wlth the instructions of the Gov.
ernment of India in their letter No. 228 of 31st July last, embodied in Governs
mant Resolution No. 1420 of 6th September, 1886, the Free Church Mission
paying to Government the price of the plot as valued. -

This Rbsolutwn was forwarded to the Mission, and on the 15th

Janufuy, 1887, the Secretary of the Mission informed the
Government that they had determined to accept the offer of
My, Janardhan Gopal, who had agreed to pay Rs 82,500 for the
whole property. ’

On 11th February, 1887, Messra. Atdeshu Hormas.Jl and Dinsha,
who were acting as Solicitors both of the purchaser and the
" Mission, submltted to the Collector for approval two draft

conveyances, Viz.~(a) a conveyance of the leasehold plot No. 2.

to the trustees with a view to this plot being included in the
sale to Janardhan Gopal, and () a conveyance of the Whole of
the land to Janardhan Gopal.

- On the 28th February, 1887, the Collector returned the drafts

to Messrs. Ardesir-Hormasji and Dinsha  duly approved by the
Government Solicitor as altered in red ink.” - These drafts were
lost and were not produced at the hearing of the case, but the
following letter, which was- produced and put in, addressed by
Messrs. Ardeshir, Hormasji and Dinsha to the Collector, shows the
nature of the alberatlons made in the drafts:

’ - Bombay, 19tk March 1887. -
To J. MacLEoD CaMPBELL, Esq., Acting Collector, Bombay.

Sir,—Referring to your letter tous of the 28th uitimo, returning draft
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" conveyance in this matto: apploved on behalt of Government, we have the

honour to state that the alterations made in the drafts to the effect that the
property shall be subject to axes, assessment, &e., are inconsistent with the
agreement of sale of the 25th August; 1886, between the trustees of the Freo
Church Mission of {he one part and Mr. Janardhan Gopal, purchaser, of the
olher part, whereby it was stipulated that the whole of the property should be -
conveyed to the purchaser as a frechold tenure or for a nomingl Government-
tax, which agreement was before Government when they were pleased to sanchon’

the sale by the trustees.”

Our client, Dr. Mackichan, the Secretary to the Mission, personally saw the;
Solicitor to Government, with a view to have the alterations in the drafts
removed, but he was referred by him to you. Whereupon Dr. Mackichan ard
subsequently our Mr. Ardeshir saw you personally on the subject.. Mr, Ardeshir .

~ ab the interview he had with you understood that the alterations had reference.

only to munieipal taxes. If 50, we propose that the alterations be so modified

as to malke this clear by express mention and to exclude Government nghts
also by express mention. : .

We have accordingly modified the alterations in blue ink and we now

, - send the drafts again to you'for approval so far as the point in issue is concerned.

As the Rev. Mr. Miller, one of the trustees, will have to sign the deeds, and is
shortly to leave for Europe, we request that you will be so gnod as to” exped1te

" the return of the drafts,

(Slgned) ARDESHIR, HORMA“JI AND DiINsHA, ]
FPurchaser’s Attoxneys .

On. the 31st L»Iay 1887, the Secretary to Government Wrote to
the Mission as follows :

_ Su',—Wlth reference to the correspondence ending with the Deparﬁhent letter
No. 271, dated 15th February, 1887, I am directed to inform you that the

" Acting Collector of Bombay, in forwarding for the approval of Government two

draft conveyances connected with the sale of the Free Church Boarding School
near the French Bridge, bhas brought to notice that Messrs. Ardeshir, Hormasji
and Dinsha, Solicitors to the Fres Church Mission, contend that the alterations

- made by the Solicitors to Government at pages 11'and 25 of the drafts are nob

consistent with the agreement of sale, dated 25th August, 1886, between the Iv'ree 7
Church Mission and Mr. Janardhan Gopal T am to state that Government have

_no knowledge of this agteement of the 25th August said to have been come to
between the trustees of the Fres Church Mission and Mr. Janardhan Gopal ; it
- has never been before them, nor was Government a party to it
~ therefore ara of course in no way bound by this agreement.

. Government

2. -1 am to add that in the absence of any order of Government - sanctioning

 the ¢onveyance of the land to Mr. Janardhan Gopal free of liability to assessment
" to the land revenme, the Solicitor to Government has rlghtly assumed that no

© such exemption was contemplated
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In reply the Secretary to the Mission wrote as follows:

\Vlth 1efcnence to your letter No. 894 of ]881 re the sale of the Free Church
i ch ding School near the French Bridge, Girgaum, T have the honour to state
. that a provisional agreement was come to in August last between the trustees of

the 1'ree Church Mission and Mr. Janardhan Gopal, and that it has been with'

“the view of completion of this agreement that questions concerning the progerty
have been since that date before the Governments of India and Bombay.

It was not the understanding or intention of the Mission that the agreement
was binding on Government. And neither the Mission nor the purchager

expected a complete exemption of the land referred todn the agreement from

assessment to Jand revenue. What the Solicitors, Messrs. Ardeshir, Hormasji

‘and Dinsha, point out isthat the price offered by the purchaser, viz. Rs. 32,500,

for the property was on the understanding expressed in the agreement for éale -

that the purchaser would not be required to pay to Government more than a

nominal Government tax. 'We understand that what the purchaser asks is that -
the amount charged may not exceed what'is payable in resvect of land of pension -

and tax tenure in the locality.

Having regard to the fact (1) that the plece of land ¢ontaining 1,484 square”

-yards has been held by them fres from assessment to land revenue, and (2) that

they pay only ole Tupee per anuum on account of the vacint land, the trustees

believe that even in the event of the sale of the same and the consequent change

in the ownership of it Government would not place a heavy assossmont on it ;

that at any rate they would not assass it in excess of what the land was subject
to before it was Iet to the Mission or of wha$ pension and tax land in the
neighbourhood is liable o pay. - :

1t is the earnest desire of the Mission that this contract be completed.

Under the circumstances we hope that Government will be good enough to

" state or ask the Qullector of Land Revenue to say what the land will be assessed

at for purposes of the land revenue, it bpibghss’u med that the land was of the
pension and tax tenure, - The completion of the sale depends on the determination
of this question, as also on the question whether a small piece of land which

though not ineluded in the original grant has been used asa portion of the -

school premises’ (which question is already the subject of correspondence between
Messys. Ardeshir, Hormasji and Dinsha and the Collector) shall be included in
. the sale to Mr. Janardhan, and T have to state that the Mission will feel greatly
obhged {0 Government fm an early disposal of the matter.

Onthellthd uly, 1887, the Government published the followmg

Resoluhon with reference to the above letter of the 21st June:

It of course does not follow that because Government allowed the land to
e free of assessment or to be -assessed at only & nominal amount as long as it
- was oceupied for the purposés of an edueational institution, they will continue
* that exemption when the land passes for other pnrposes into other hands. It
would not be fairto the general tax=payers for Government to do %0,
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The Jand in questicn will be lable in the purchaser Mr., Janardhan Gopal’s
‘hands to be assessed under the rules ordinarily applicable to land of the same. ' -
deseription. The Collector should be desired on the application of either the
Secretary of the Free Church Mission or of the purchaser, Mr. Janardhan Gopal,
to state what the assessmént of the land to the land revenue will be, and what
are the rules affecting the amount of the assessment, and the becretary shonld be
informed that the Collector has been so desired.

On the 14th July, 1887, Messts, Ardeshir & (zo. wrote the k

" following letter to the Collector :

In a letter addressed by the Acting Chief Secretary to (zowrnment to the
*Secretary, Free Church Mission, in reference to the claim for exemption from .

" Jand revenue made by the purchaser of the above property, tho latter has been

informed that yon had been requested on the application either of the: Frec
Church Mission or the purchaser, Mr. Janardhan Gopal, to state what the
assesstnent of the land revenue will be and what are the rules affecting the
-amount of the assessment. 'We have therefore, as attorney s for both the Mission -

~ and the purchaser, to request that you will be s0 good as to furnish us with the )

desired information. :
‘We understand that the whole of the Lm(l was of Pension a,nd T‘l.x tenuu,

prior to its -having been taken over by Government for the purpoeso of the
Mission school. .

.On the 25th July, 1887, the Collector replied ~

‘n 1ep1y to your letter of the 14th instant on the subject of the assessment :

. of the land occupied by the Girgaum Mission school, T have the honour to

inform you that the land will be assessed at the rate of nine ples per square yard
per annum, This is the rate of assessment which is charged for Government
land in this loeality in accordance with a seale of varying rates in different
localities which was laid down by Mr.'Jécomb when Collector and which has

. been followed for the last six years. -
" The fact that the land was of the Pension and Tax tenure before it was. ta,ken

" up by Government does not affect the assessment now to be levied, as the pension
" and tax tenure ceased when the land was bought up by Government.

On the 20th Decémber, 1887, a deed was executed between thé
Secretary of State for India of the one part and the trustees of

" the Mission of the other part; whereby, after reciting the above-

mentioned lease of plot 2, dated the 1st October, 188¢, and that

“the land then demised was so demised as a -play-ground in

connection with the land and the hereditaments (i.e. plot No. 1)' 
adjoining the same which were also granted-by Government tothe -
said trustees by another indenture of the 1st October, 1884.
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(abovemenhoned), and that another piece of land (plot No 3) had
. " been - permitted to be used as part of the garden and play-ground
~ aforesaid and had been treated as held by the said trustees on

sufferance and that the said trustees had with the ‘approval of

Government resolved to sell all three pieces of land and that

‘Government with a view to facilitate the said sale had agreed

to grant to the trustees all their reversion and estate in the said
respective premises and that the trustees had entered into a
contract with one Janardhan Gopal for the absplute sale to him
of all three pieces of land, it was witnessed that the Government

" did thereby grant to the said trustees, their executors, adminis--

trators and assigns as to plot No. 2 all their reversion and estate
~expectant on the determination of the lease of the 1st October,
1884, and as to plot 3 all their reversion and estate expectant on
~ the determination of the beforementioned demise on sufferance

to hold all the aforesaid premises to the use of the said trustees, }

 their heirs, executors, administrators and assigns, * but subject to
the payment of all taxes, rates, charges and assessments leviable

or chargeable in respeet of the said premises or anything for the

time being thereon.”
- On the 16th January, 1888, the whole of the aforesa1d land
consnstmg of the said three plots was conveyed to Janardhan
"Gopal for Rs. 33,000, The parties to the conveyance were the
trustees of the Mission of the first part, the Secretary of State. of
 the second part, and Janardhan Gopal of the third part, ahd the
land was thereby conveyed to the said Janardhan Gopal, his

heirs, executors, administrators and assigns for ever  but subject

to the payment of all taxes, rates, charges, assessments, leviable
- or chargeable in respect of the said premises or anything for the
time being thereon;” and the Secretary of State did. thereby
for himself and his successors acquit, release and for ever
discharge the said Janardhan Gopal, his heirs, executors, adminis-
trators and assigns of and from all manner of rights, powers,
authorities and pr1v1leges to him and his successors reserved in
~ respect of the premises therein—before fully deseribed in and by
" the indenture of grant of the 1st October, 1884, and from all
consideration, limitation and -obligation by the said indenture

~_imposed upon the use and en;oyment of the said piece of land
~«and heredltaments and premises.
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In 1893 the land in questlon became vested in the plaintift (the
son of Janardhan Gopal) on a partition. Until 1899 the ‘
assessment thereon at the-rate of nine pies per square yard was -

_paid, but on the 24th August, 1899, the Collector gave the .

notice already mentioned to the plaintiff that after the 1st October E
1899 the assessment would be at the rate of six annas and six.

_ pies per square yard and was guamnteed for a period of ﬁfty»

years from that date. ;
The plaintiff thereupon (on the 26th September, 1899) ﬁled

- this suit under section 14 of Bombay Act IT of 1876,

- By Government Resolution, dated the 6th January 1900, the ‘
enhancement of assessment made by the Collector was sanctioned.
~ In his plaint the plaintiff set forth the above facts and relied

- on the letters above set forth of Messrs. Ardeshir Hormasji and

Dinsha to~ the Collector, dated the 14th July 1887, (supra.

‘page 722) and the Coilector s reply, dated the 25th July, 1887 -
Asupra page 722). The following par a.orlaphs of the plalnt are -
‘madterial : : - : ’

10. On the faith of the understanding that assessment ab the rate so fixed
and no more would be charged by Government to the purchaser with regard -

- to the said premises the purchaser completed the said purchase, and the said

assessment has been since paid.
. 11. The plaintiff says that the purchaser had from the first stipulated for.a

. ﬁxed nominal assessment, and that though he consented in the end to the
" substantial assessmens fixed by Government, he never imagined that the said

pssesshent Was £0 be subject to revision and enhancement at the pleasure of

- Government, and that neither during the course of the negotistions nor-at the

completion of the said purchase was any intimation given to the purchaser by or

- on behalf of Government that the assessment they wished to fix and which they
" did fix would be liable to revision and enhancement, and the plaintiff submits
" that-if any such revision or enhancement was in contemplation, which he denies,
" or was believed to'be competent to Government, they were in law bound to lave
- informed the purchaser of the same before he completed the purehase and thev

would have done so.

12, Recently, however, the plaintiff has been .served W1th a notlce from the
Collector of Bombay, dated the 24th day of August last, but received by the

" plaintiff on the 1st instant, intimabing that he had fixed the assessment on the
‘said premises ab the rate of six annas and six ples a square yard, the same to

tome .into force on 1st October, 1899. This assessment will - amount to
Rs. 1,248-6-0 per annum, which sum, even at 25 years’ purchase, represents a

‘c:\pita,l value for the land above of Rs. 31,200, which land is thus claimed to be



o

© VOL/XXV] BOMBAY SERIES, -

“still in Gowmmen't in spite of the absolute grant by them of the-said premises

ab their full price and value to the said trustees and through the trustees to the
- plaintiff’s father, and through the latter to the plaintiff as hereinbefore more )
- particularly sot out. The plaintiff says that if the said assessment be upheld
~ the effect of it would be to reduce the selling value of the swxd proper&y by fully
“Rs. 30,000.

~'18. The plaintiff says that the said revision and enhancement of assessment

‘ate in breach of the agreement and understanding above referred to, and that in

any case Gevernment by their conduct aforesaid are estopped from claimning any

right to enhance the assessment once so fixed. The plaintiff states that if any -
*" intimation or hint that Government claimed such right hdd been” given to the

said purchaser before the completion of the said purchase; the said purchaser

. would have been entitled to refuse to complete the said pmuhase and ‘would
" certainly have refused to do so, nor would. any other purchaser for the said

. property have been found. The plaintiff is also advised aund submits

that Government can claim no rights in respect of the said premises which are

* not expressly or by mecessary implication reserved to them under the said

Indentures executed by them to the said trustees and the purchaser, and that the
said Indentures do not contain any such reservation.

14. The plaintiff therefore contends that in the circumstances above set out
there is a right on his part in limitation of the right of Government to maise

. the said assessment and that a specific limit to assessment, viz. nine pies.por

. square yard per annum, has been already established and preserved with regard

" Bombay Land Revenue Aot, under which the said assessment has been raised, so ~

to the premises in question within the meaning of section 8 of the City of

that no assessment can be fixed which exceeds such limit. -
15, The plaintiff also says that if there be any right in Government, Wluch

ho denies, to enhance the assessment once fixed on the said promises, the

enhancement now made is in any case beyond reason and precedent premature,

and is also beyond reason and precedent excessive for land o? the character in

question, and on those grounds also .the said assessment is wrong smd illegal,
and ought to be disallowed. . ) -

The prayer of the plamnt was as follows:

() That it may be declared that there is a ¥ight on the part of the plamtltf

“in limitation of the right of Government to hold his said land for ever on

payment of assessment at the said rate of nine pies per square yard per annum
and that Government have ho right to enhance the said rate.

(0) That in any case the said revision of ascessment may be dechred to be -

premature and may be set aside.

(¢) That in any case the increased ass“ssment may be declared to be unreason-
ably excessive and unwarranted by anything that has occurred in the cirewm-
stances of the property and that the same may be set aside.

(d) That the defendant may be ordered to make full and complete dx:COVely
. to him- of all the documents and papers, mcludmo all Government Resolutions,
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instructions and rules in his possession or power in any way relating to the said”
original assessment of the said land and to the revision and enhancement of it
" now notified by the defendant. ,

" (¢) That the plaintiff may have such furthel or other rohef as the cireum-
stances of the ease may 1equ1re :

The following was the defenddnt’ written statement ;

1. The defendant says that the Government wero mot parties to the nego-
tiations between the plaintiﬂ’s predecessor in title and the trusteées of the Free-
Church of Seotland Mission for the purchase by the former of the land and
premises in the plaint “described, and that the Government did not agree, mor
hold out any representations to the parties to such negotiations that the said
land and premises should be assesscd at a nominal assessment and that such -
assessment should thereafter be maintained for ever or for any definite time ab
the same amount. As a matter of fact, the Government refused to agree that
the said land and premises should be treated in any way different from -other
Government lands which were liable from time to time to be assessed.

. 2. The defendant further says that the Government mever agreed nor
represented that the said trustees should be enabled or would be .able to convey

to the plaintiff’s predecessor in title an estate in feo simple free from Gvern-
ment assessment or from assessment ab anything more than a nominal sum. .
3 ‘At the time of the purchase of the land and premises, Messrs. Ardeshir

_ Hormasji and Dinsha were acting as a'torneys for the purchaser as well as for -

the trustees in the mattsr of the said purchase and they were duly informed of
the fact that the Government were not willing that the said land and premises
should be conveyed to the purchaser in fes simple, but that the said land anl

“preiises would be assessed in the same manner as other assessable Government -

lands were assessed and the said land and premises were conveyed to the

_ purchaser subject to the payment of Government assessment.

4, The defendant further says that the enhanced assessment compLunod of
in this suit is perfectly legal and is nob contrary to any agreement or under-
standing on the partof the Government, nor is the Government estopped by

" any conduet on their part or that of their of’ﬁcers from making such enhance-

ment,

5. The defendant fmthex says that if the Government are entztled to
erthance the assessment on the land and premises, it is not competent to this
Court to interfere with the amount thereof, but if the plaintiff feels himsolf
aggrieved thereby his remedy is to petition the Government for a reduction of
the assessmont now put upon the said land and promises.

The following issues were m\%ed at the hearing:

1. Whether there is a right on the palt of the plaintiff in hzmtatmn of - the

: nght of Government to hold hisland for ever on payment of assessment at the °

1ate of nine pies per square yard per annum,
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2. Whether the Government ever agreed or represented that the said land
should be conveyed to .the plaintifi’s predecessor in title in fee simple from
_ Government assessreent or from assessment from -anything more than a nominal

. sum. ’ ‘ .

. 8. Whother there is any right on the part of the plaintiff in limitation of
the right of Government through the Collector to assess land from time te tune
at his discretion. :

4. Whether it is competent for this Court to inquire mto the wnreasonable-
ness or excessiveness of assessment fixed by the Collector and tu sef aside or
alter the same.

5. Whether there wasany understanding as - sot out-m paragraph 10 of the
plaint, and if so, whether Government was a party thereto as alleged.

6. Whether the notice of the assessmont issued by the Collector of the 24th ,

August, 1899, was issued under the orders or with the suthority of Government.

7. 1f not, whether such notice is not illegal and inoperative so-as to ter- .

minate any right or interest of the plaintiff.

8, Whether the plaintiff is not entitled to hold 1,484 square yards, a portion
of the land in the plaint mentioned, fres from all Government assessment for
ever. )

9. Whether tho Government have any right to enh'mcé the rate “of assess-

ment in respect of any, and if 8o, what porbion of land in suit.

1( 1f so, whether Government are not estopped by their conduct rcpr( smh-
. tion and acts from asserting such right.

11, The general issuc whether plaintiff is entitled $o the rclxef pr myed for or,
fmsr pnt thareof.

T 12, ththex the revision of the assessment in the plaint eowplained of is
not premature beyond precedent.

Thé Revenue Judge (Mr. Webb, Acting Chlef 1’1051de11cy Magis-
trate) dismissed the suit with costs. In h1§ judgment he said :
‘It has been argued for the plaintiff that plot No. 1 was held by him or his

predecassor in title as an absolute frechold property free from all taxation and

that the proviso ‘subject to all rates, taxes, &c.,’ contained in the deed conveying’

to him his title was not applicable to plot No. 1. - Onthis point, however, as
it appears to me, this proviso manifestly appl'es to'all the three plots, or in other

words to the land conveyed to Mr. Janardhan, and this view was accepted by
him when the deed conveying to him the property received his signature; and
also by his subsequent action in paying the Collector's bills of assessment at the
vate of nine pies per square yard on the whole of the property so conveyed.. I
am therefore of opinion that the plaintiff is not entitled to hold 1,484 square
yards (plot No. 1), a portion of the land in the plaint mentioned, free from all
Government assessment for ever, and in no other manner has any attempt been
‘made to show that there was any understanding between the Government and
the plaintiff’s predecessor in txtle that he shounld hold the ground at the rate of
assessment then fixed for ever as set forth in paragraph 10 of the plamt
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Although it has been uwned that the defendants are now es’copped by thenr

conduet, misrepresentations and acts from asserting their right, (if they possess -
such right) to enhance the rate of assessment of any portion ‘of the land-—not by -
intentional misrepresentation on their part, but by their acts leading. the

plaintiff’s father to believe as an ordinary man would be induced to believe, -
that the fixing by Government of nine pies per square yard as the rate of-
assessment on the said land at the time of its purchase by him would ~
continue for ever, and that as & reasomablo person he accepted this as-a
representation of their intention that there would be no enhancement but that:’

" -the rate then fixed would continue<in perpetuity, yet no evidence has been .
" given to show. thab  Gbvernment either intentionally or indirectly-led the-

plaintiffs father to believe that Government conferred on this land the right .
to a- fixed and pérma.nént rate of assessment, and I have Leen unable fo find in
any -of the correspondence admitted in evidence which passed between -
Goverument and the plaintiff’s father, or any one acting in his interest or on

- his behalf, that any conduct on Government’s part misled him or that any-

reasonable inference that such was their intention eould be drawn from any 'mts

© on'their pars or behalf at that time,

Tha deed of conveyance to Mr. Janardhan cha,l is ba.uon of any spemﬁed B
fixed rate, and it is- worthy of note that he made no attempt to-have:the -
-specific rate he says e beheved ho should ever be called on to pay embodled in.

: the deed. _:

<With respect to-the issue whethel the.revision of the assessment is hot_
p1 emature beyond precedent, no evidence has been offered, and thereis therefom
nothing to show me bhat such is the case. : S v
"There appears to me nothing in the Revenue Act to show that when there has .
been no specific limit to assessment established and when there is no right on
_the part of the superior holder in limitation of the right of Government to:
-agsess, the Collector cannot, subjeet to the control of Government, assess land
from time to time, and that therefore there isnothing illegal in the enhancement
of the assessment by him of the plaintiff's property. It may be (aud if the

. evidence of the plaintiff’s father is to be believed, and @here is o reason to doubt

it,) that he is undergolpg a hardship in having to pay assessment on his Iand at.
a 1ate which would lesve him a return of Rs. 7 per mensem on a capitalized

) su‘xd of Rs. 47,000, and were it a part of my duty to do so, I should say his was
. ‘a cage entitling him to sympathy, but this is entirely a matter to be mat by
" appeal to Government praying under the circumstances for & reduction of the
" enhanced assessment, but I am not called on to do more than decide what in my

- opinion is the law on the issues raised in this suit and whether the plaintiff is-
entitled to any part of the relief prayed for, and for the reasons above stated I

- do not think ho is entitled to any relief in this suit. I find therefole all tha
1ssues m the defendant’s favour and dismiss the smt w1th eosts.

The plamhﬁ' appealed. The grounds of appeal stated in hls
: memorandum of appeal were as follows - -

SET
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-1, *That the notice of enhiancément, dated the 24th Angust, 1899, was not

' (1ssue(1 under .the order or with the authority f Gavernment, and that the
e subssquent sanction of Goverriment by Resolutwn datad 6th January, 1900, did .
" not render such notice valid,

2. That the Revenue J udge’ was ¥ Wlong in holamg that 1t was not COmpetent .

) to him to inquire into the rewsonableness of the assessment.
T8 That the Ravenus Judge was wronor in holding that when land Tevenue

has ‘once been - fized and lovied under section 8 of Bombay Act II of 1876, the

 Collector had power from time %o time to enhance such assessmont. .
4. That the plaintiff had proved as to plot No.- 1 that Government had

- parted with all their rights in said plot and that he helf it as a.bsolut.e owner
~ free from all right of Government to assess. '
5. " That as to plots 2 and 3 tho Judge ought to have held that the plamulﬁ‘ ’

had proved thata specifie limi to assessment, viz. nine pies per square yard

. had been established and - preserved, and -that meither the -Collector nor

Government had power to exceed such limit.~ ~ °. .
* 6. < That in the alternative and assuming that. the. smd land - was hable to

‘pssessmont in 188%, the Collector as the replesentatwe of Government was

estopped by ‘the eonduet, acts and representations of Government duaring the -

negotistions for the purchase of the said land by the plaintiff’s father, from

_alleging that the fixed limit of pssessment of nine pies per squam yard had not
- been agreed fo in perpetuity by Government.

<7, That the Judge ought to kave held that the Govemment had lod the

plaintifi’s-father to believe that the land would be sold and eonveyed to him
subject to the payment of assessment - in -perpetuity of nine piés per square
yard per annum, and that upen the faith of such representation by Government,
the plamtlt’f’s father was induced to buy the -property” which he would not

“have donoe had he been given to understand that the assessment was liable to be

-~ “enhanced, and that therefore the Judge ought to have held that the Governmenf

were now estopped from oxercising their right (if any) to enhance.

- 8. That the Judge was Wwrong in holding that there was not any understandmg :

as alléged in paragraph 10 of the plaint and that Govemment was not as parf

‘4o such understanding. o : -

' Rivett-Carnac and G. 8. Rao for appellant :—We contend thab

the Collector had no right to enhance the assessment on the
~ plaintiffs’ 1and Tirst, we sdy that the notice of enhancement

dated the 24th August,1899,served on the plaintiff was unauthorised

_and ‘invalid; By ‘section 8 of Bomwbay Act IT of 1876 .the
_ Collector is to act “subject to the orders of Goyernment.” - If

‘these Words have any meaning, it is that the Collector must

obtain the: smctlon of Government before he acts. A subsequent

. ganction is not enongh. ~ In this case Governmenb dld net sanction

-8B 10005 S
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" . the enhanbement until the 6th January, 1900, <.c. ﬁve montln
- after the notice of enhancement was given.

Next, we submit that the use of the word “ settlement” i *
section 9 of the Act implies negotxatxon with the person whose

- land is to be assessed.  In this case the plmntlﬁ was given no
: opportumty of stating his case to the Collector. He knew nothmg
of the intention to enhance the assessment until the notice was

served on him and then he had no remedy but & suit-within thirty

- days ander. section 14 of the Act. It is clear that section 9 &
».contemplates a decision reached after consultation. ~Compare also

Regulation XVII of 1827, section 3, thch related to aﬁseqsment

~of land i in the mofussil. :
L I‘urther, we submit ‘that the Act only authorises the asseasment

of land held under Government, 4.¢. land of which Government is

© the owner, but which is held by a tenant under Government, It

-does mot authorise assessment .of Jand which as in this case has
been conveyed away by Government and in which Government

~ retains no rights as owner. Clause 4 of section 8 defines -
“superior holder,” That definition implies that Government
_ poBsesses some title to or right in the land. The superior holder -

is the person who has the highest title to it next after the
Government. - It is with that person (section 9) that the assessment
is to be settled, and it is with reference to that person’s rights it .

- is to be fixed- (section 8). But the Act does not -contain any
 provision for assessing land held in froehold and in which the .
~ Government has no r]ghts at all,

Next we say that the enhancement in this case is unreasonable.

It amonnts really to a confiscation of the -plaintiff’s property.
~ The Revenue Judge was of opinion that he had no- power to ‘go
' \mto this question, We submit that he was wrong. The Court

under section 14 can deal with any questlon arising on sections. 8

4o 13 of the Act, and the questlon oﬁreasonablenesq of enhancement v
is such a question.

 [CHANDAVAREAR J ——How is that questlon to be dealt Wlth by -

“the Court f] -

By taking ev1denee as in the case of any other question of fa,et k

"It could no have been mtended to leave evéry landholder in’

‘Bombay absolutely ab the mercy of the Collect01 without appeal



VOL XXV] .  BOMBAY SERIES.

The Collector necessarily acts npon the 1ep6rb or suggestion of
some subordinate in fixing the assessment and ordering a noticg .
of enhancement to bo served. There is no inquiry into the value.

.of the land. - The landholder is not called upon or permitted to
state his case. It cannot have becn intended that under such

" . circumstances the decision of the Collector should be final and

that the landholder should be without redress. -
~ Prior to Bombay Act IIof 1876, the law as to land revenue in

the Town and Island of Bombay was Regulation XIX of 1827,

Clause 2 of section 8 of that regulation gave the Revenue J udge
power to deal with the question of amount and reasonableness of

» assessment. Section 14 of the present Act should be construed
in the same way. In the case of Shapurje Jivanji v. The

“Collector of Bombay,n Scoth, J., was wrong in holding that he could -
~not go into the question.- He decided upon the authority of the .
Kanara case® But that was a case from the mofussil and was -

) gow'erned by a different regnlation, viz, Regulation X VIT of 1827,
Clause 2 of section 9 of that regulation was in that case con-

- strued to give aright of suit only when exemption from assessment

‘, = was claimed. Immediately after that decision Act X of 1876
. was passed, which by section 4 only permitted a civil suit in
certain cases, but section 1, clause (), expressly exempts the
" Collectorate of Bombay from the operation of that Act. Bombay
Act IT of 1876 was subsequently passed (Oetober, 1876). So

it is clear that the rights of the .Jandholders in Bombay are .

nét affected by the decision in the Kanara case® or by Act X of

- 1876. »

. Further, we submit that once an asseﬁsment is fixed upon land
‘under section 8 of Bombay Act ILof 1876, it cannot be enhanced

" unless it has been expressly fixed for a certain time. If no time

is limited, an assessment once made by the Collectm ‘must be .
‘taken to be a permanent assessment There- is no provision in

the Act ngmg power to enhance an assessment once fixed under
sechon 8. :

‘On the facts we say the Govez nment is estopped from enhauncing .

“the assessment on the plaintiff’s land. The evidence shows clearly

) (1886) 9 Bom, 483, - () (1875) 12 B, H, C. B, Appendis 1,
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'that the plamtl:& bought the land in 1887 on the understandmg"
that it-would be assessed at the rate of nine pies per square yard*
only. ~The Collector’s letter of the 25th July, 1887, stated that to

“be the rate, and it was upon that assurance the p]amtlﬁ paid thev'i
;purchase money L Lo : B

Seott (actmm Advocate General) and Kir/cpatﬁél' for the

respondent ( the Collector of Bombay) »=—The decree of the lower

Court is right. .The Government has the power to enhance ‘and

.the plaintiff has not shown thut any specific limit to assessment

‘has been established. o =
"The Collector’s notice of enhancement under sectlon 8 of Bombay ‘

" .Act-IT of 1876 does not need the previous sanction of Government. -

"When the act of the Collector requires such previous sanction, an’

,express provision to that effect is made : see section 6, clause 3, and . -

_section 26, clause 2, of the’Act. The words in section 8 “subject
1o the orders of Government*’ mean merely that the Collector; in
fixing the assessment under that section, is subject to the control |

.of Governmenb - A subsequent sanction is sufficient,

. -The word « settlement ” in section 9 does not imply that the
Collector before fixing the assessment must consult or communicate
.with the landholder.” By section 8 he has an absolute diseretion -
‘subject; only to the control of Government and his decision is
final ; see section 14, “ Settlement with the superior holder ”” means -
that.the assessment as settled or fixed by the Collector is to be .

-charged upon the superior holder. The words do not mean a -

settlement “by or between” the Collector and the -superior
‘holder.. By the old law regulating assessment in the mofussil -
(see section 40 of Regulation XVII of 1827), it was provided .
.that the Collector before assessing land might “ecall upon the -
fﬁocdupant ” to show that he, was entitled to exemption. ~There
.are no such words in the Bombay Act II of 1876 re]a,tmfr ta
_gssessment in tho Island of Bombay. -

.- Unless Government expressly suuendexs its rights as to. any -
-par qulzu land, it has a right to raise a revenue by assessing all -
-Jand;., The revenue is raised for public purposes and necessities.:

The Gowemment aloné i is the judge.of those necessitics. As‘to -
land'in the mofussil this right of Government is expressly declared -

-in Regulatwn XVI_‘I_; of 1827, sectxon&Z clause 2. ,S‘eQ also the Act .
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" nowin foree : Bomlbay Act V of 1879, section 43. - Asto tlhievj:islcnd :
" of Bombay sugh a declaration . was’ unnecessary. Here the.

' English law has applied since the cession of the island in 1660, -
" See Naorgji v. Rogers™® and Lopes v. Lopes.® - Asto. ,Eng]ish_-

laW, see Stephen’s Blackstone, (10th Ed.), Vol. 2, page 583. ,
. The right to. assess land is ‘not -limited. to “tenures of any,

- pmblculfu- deseription., -See also erdcn on Land Tenures in.

 Bombay,. paragraph 274, clause 10, It is not hmxtcd to lands of,
- which Governmentis the-owner, . The -words “,superior holder 7
in Bombay. Act IL.of 1876 do not imply that assessment can bo.

- ~levied only on ,que_rnmganb Jand held by a tenant ‘under or from-

Government, They:indicate the person having the highest right to
the land, but subject always to the paramount right of Government.

" 'so far. as .assessment- is- concerned.. The Act provides that ib is,

b upon | him in the first instance that the assessment is-to belevied.
~ Scealso the deﬁmtxon of superior’ holder in Bombay Ach V of.

P 1873 sectlou 3 clause 13

"It 15 not Gompetent” for the Gml Cour(; £ mquue “into the
L reasOnmblencss of the assessmént. = This suib is brought urider sec~
“tfon 14 of'Act 1T of 1876, Tliat'section only pér mits the legality -
“‘of the Collector's dec1s1on to be que%mned ina suit. “His decision
~ upon all’ other qacshzons is findl, but it may Do stayed until the -
question of its logality is” decided.. There i 0o Javww which fixes
the measure of reasonablenes;, aud no’ 1e0a1 questlon can be'
raised on that pomt oo -

An assessment,” unlcss declared to be made for a definite’ tlme,

, may be enbanced. " There is nothmo' in the Act ‘o forbid
enhancement from time to time, - and nothmn' to lndrcate that

" -an enhancement once made is permauent In England periodical

~ assessments of land tax were made’ until s fiked raté Was mode.
- perpetual by Stat. 38 Geo, ITL, ¢: 60, Stephen’s Blackstore (10th

‘Ed), Vol. 2, page 588. As Scott, 'J',f's:iiyél in Sﬁap’ﬁiji v. The

AOollector of Bombay,(l) ¢ 1t is not only legal bitt politic and just to R
~ increase assessments m accordance Wlth the mcrcased value of
land. 3 . S .

- As to the facbs in Lhn ‘ease; ‘it s clcm‘ tha the ‘Government
‘When sellmo' the land 1n quesbmn m 1887 to Janardhan Gopal

S (1837);_4;;& H1C, R.vpp, 39,—3‘1-&,»36.v @ (1868y 8 B. H, c, R, 172, pp178-0,
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190 never intended to surrender its right to assess. The purchaser” -
Davosa  ‘must be presumed to have known that by law the assessment then -

CQI,L;;O'[QR leviable was not permanent, but was liable to further .

o BoMBAY. gphancement, The case of Skapurji v. The Collector of Bombiy,® -
which raised the question of the right to enhance, had been decided -
only afew months previously. The purchaser was then a solicitar
of the High Court.” The Collector’s letter of the 25th July, 1887,
(supra page 722) could not have misled him, The Government -
Resolution of the blth July, 1887 (supra page 721) stated that the. -
land would be subject” to the usual rules of assessment. Since
the date of the purchase the assessment has been paid on bills ~
Whlch stated that it was levied under Bombay Act II of 1876, Tt
is. under this Act the enhancement is made; so that from the
first the purchaser has been aware that enhancement was possible:
and he has acquiesced. It was upon those terms that he acquired -
the land and has held it ever since.

JuxkiNs, C.J. :—The plaintiff in this suit seeks a declaration -
that there is a right on his part, in limitation of the _right of,

" Government, to hold his land, particularised in the plamt for ever
on payment of assessment ab the rate of 9 pies per square yard
per annuni, and that Government have no right to enhance

~ the rate. On this and other grounds he seeks to have the
‘increased assessment that has been imposed on his land set aside;
The Revenue Judge has dismissed -the suit with costs, and from
this decision the plaintiff has appealed to this Court. .

Originally, so far as the record before us shows, the land wasg .
of the pension and tax tenure. It was, however, purchased by
Government from the holder, and .a part of it was granted

- (though no deed was executed) to certain persons for the benefit.

~of the Free Charch of Scotland Mission. At the same time the

- Government made a ‘grant-in-aid of Rs, 25,000 towards the
evection- and establishment of a: school.. A school house and

) othet buildings were in due course erected. -

~_The character of the locality, however, rendered it desnab]e

: to move the scheol elsewhere, so on the -29th April, 1879, .

" Dr. Mackichan on behalf of,thc Mission wrote to Mr. Peile, the~

@ (1885) 9 Bom. 848
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Secretary to Government, asking for the sanction of Goveriment

" toasale of the land. On the 24th of July, 1879, a reply was

_received, stating that His Excellency the Governor in Council was

" Pprepated to consent to the sale on certain terms mentioned in the
letter. -The second and third paraglaphs of the- lettel are as

follows :

" Tam directed to inform you tha,t His Excellency the Gtovernor in Councll,__ ‘

has favourably considered this request, and is prepared to consent to the sale on

the same terms as these recently offered in disposing of a*similar request ‘made’ ‘
by the Diocesan Board. These terms were that, on Government being satisfied”
through the Public Works Department that the buildingto which they are’

invited to transfer their lien is as good a security as that in aid of the building
- of which their grant was originally made, the sale of the latter will be permitted.

I am to add that Government desire that the terms of sale which you contem.
- plate may be submitted for approval and that when an offer is made for the

- purchase of the premises this also should be submltted for the conslderatmn of
* His Excellency in Council,

- Oa the 1st of October, 1884, an indenture was made between ]

~ the Secretary of State for India in Council of the one part and
* certain members of the Mission (to whom I will hereafter refer
. ag the trustees) of the other part, whereby a piece of land, being
part of that now in question, was conveyed to the trustees, their
heirs, and assigns for ever for the purposes and subjects'to the

covenants and conditions” therein expressed. \The deed contained

provisions for the use of the building: as a school, and for its
* proper management, and finally provided, that in certain events
-the -piece of ground and the bulldmgs on it should revert to
- Government. On the same. day a lease was executed in favour

of the Mission trustees of another piece of land, also parb\ of the-
land now in suit for the term of one year as from the 1st of J uly,

1865, and so from year to year at the yearly rent of rupee one
until the demise should be determined as therein provided.

‘On the 81st of August, 1865 Dr. Mackichan wrote to the Secrc-

tary, to Government, and, after alluding to the sanction given

. on the 24th of July, 1879, submitted for the consideration of -

_ Government an’ offer that had been received from Mr. Narayan

Moolji, a copy of which was annexed, The purchase };rice offered

was Rs. 20,000, and it was stipulated that the land was not to

.. be subject -to any rites or taxes. The mattu was 1eported on -
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both by the Collector of Bc;mbay and fhe Superinte ‘ndih‘gA

Engineer, N. D, and a memorandum was furnished by the "
Public Works Department stating that in the circumstances -
it did not appear desirable to resume the land. On the 4th '
of March Dr. Mackichan wrote to inquire as {o the decision of

i

Government, and on the 13th: of -March a reply came asking for-

comprised in the two indentures [ have mentioned, there was an

_ further information. It seems that besides the pieces of land -

\

adjoining plot of Jand.also in the occupatlon of the Mission, -

“and on the Ist of. May Dr.-Mackichan by letter: requestéd the .-

Government of Bombay to ascertain from the Government of

India on what terms this -plot ‘could be made over to the
purchaser of the school - property On the’ 2nd of June the -
“Collector reported that it would be worth R, 5,065, or Rs. 5

per square yard, if sold.- to the persons he indicates, and that in -

his opinion this might be taken as its proper valuation.

The matter was then submitted to the ‘Government of India, B
who replied that they were inclined to think that the fairest -

arrangement would be to cause the school premises and the Govern-

ment plot to be appraised as parts of one whole lot by a professional
valuer, who for the purposes of valuatxon would take into account
all the circumstances cf each; that this valuation in the case
of the plot should supersede the arbitrary cstimate of Rs. 5

K per yard; and that the Mission might be permitted. to sell

the whole together, paymg to Govelnment the prlce of the plot
as valued.
‘Mr. Narayan Moo]p s offer was for some reason withdr awn, and

-on the 25th of August 1886 Mr. Janardhan Gopal made the
_ following offer ‘ '

" 1 have thisvday made an offer of Rs. 32,500 (rupees thirty—two.ihousand :

- and five hunidred) for the purchase of the building near French Bridge known -
. as the Free Church Boarding School, together with the site admeasuring ahout .
" 1,450 square yaxds. belonglnﬂ‘ to the school, and also all that piece of ground

admeasuring 1,011 square ya,rds ab the near or between the °chool site and the

Railway line.

The whole property as above descnbcd admeasuring 24.61 square yards ot ;

> thereabouts shall be conveyed to me as free- hold tenure or for 8 nommal Govern-

ment taxe
The vendor slm]l make out a marketwble 'mtle to the afoiesnd property. , In
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the event of- then _inability to-do so it'will. be‘at my option -to compLehe the

: contrac'ﬁ or not,” The entire: exponse of conveymrv the whole- property to me -
by the” Free Church- Mlsswn aﬂ aforesn,ld to. be borne - half =md }nlf by me and
. thev. ndors. :

- In case the Government mfuses to se]l thﬂ piece of ground admeasunng 1, 011
square yards for.Rs. § per square yard the ‘ writing to fall through.-

 If the final conveyance s not executed avithin: (4) four months ﬁom ths date,
it shall be ab my option to make myself free from the contmc;. ‘ e
The final conveyance should be executed by all the proper pfuhea. i
This contract is effected through Messrs. Sorabsha and- Company, and they,

shall be entitled on completion of the puvchase, bub net  otherwise, to thoir
‘ brokera.fre at tWo per cent, on the purchase- money from -the purchaser a.nd two,

per cent. from the vendors.

Mlsswn

On the 6th of September a Governient Resolutmn Was”

published, which, after referring to the letter of the "81st of
" ‘August, 1885, and the letter of the Government of Indla»a-nd to
“the 1ntervenmcr events I have mnarrated, proceeded: “To be
communicated “to the Collector of Bombay, with a request that

“he will carry out the instructions of Government of India in

consultation with the Public Works Department and the Secre-
tary to the Free Church Mission.” A copy of this Resolution
was forwarded to the Mission. Mr. Campbell, Architect and
‘Surveyor, then, on instructions from the Collector, inspected the
property, and reported as follows ’ Co e
Having heen requested by the Collector of Borbay in h1s letter N or 2280

* of 20th November, 1886, to value the property of the Free Church Mission at the
foot of French Bridge consisting of 1,544 square yards and a two-storeyed school-

house building on same and also the picce of ground at back of the above pre-.

- mises to the west between same and the B. B. & C. I. Railway, which is now
held by the Free Church Mission from the Government at a nominal. rent -of
Re. 1 per annum and conSists 01,011 square yards of land without any orectibn

" on same. '

1 have carefully mspectcd both pIOus of Jand and found that the plot contain-

K ing 1,481 gquare yards belonging to the Free Church Mission fronts on the east :
side of Broach Candy Read, while on tho south side it isshut in by the high-

level French Bridge, on the west by the plot of land held by the Free Church
" Mission at a nominal yearly rent of Re. 1 per annum, and on the rorth szde by.

’ . the property of Keshowjeo Madhowjee. - :
The plot to the west between same and the -Railway- lme containing 1,011-

--On ‘the same day thls offer was: accepted on Lchalf of tlle"

+
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(h]gh level) - Bndge and partly on the west by the B. B. & C. L. Rallway
line, on the east by the Free Church Mission property, and on the nerth by two
properties belonging :to Keshowjee Madhowjee and Babaji Gopal. A% present
there is no access to thls plot. of land except through the Free Church M1ssmn
compound.

. There are only three properties to whwh this plot of land could be of any- pos- .

.s1ble use, viz. the Free Church Mission, Keshowjee Madhowjee and Babaj Gopal’s,:

which two latter abut upon it on the north side, and under these circumstances -
the plot can hardly be said to have any market value as it would be of no use at

-all except to one of the three parties whose properties surround it.

I find that a piece “of waste land a little further on northwards, i;ounded on:

_ the west side by the Railway, and abutting on*Mr. Babaji Gopal’s land, and to

which there is accoss by a road running out of Breach Candy Road, was sold to
him by the Collector at Rs. 3 per squars yard, and I am of opinion that under
the eircumstances half this rate or Re: 1-8-0 per square yard will be a fair rate fo

~ allow for the plot of 1,011 square yards at the back of the Free Church Mission

property to the west betweon same and the B. B. & C. L. Railway.
The present value of the school Dbuilding itself I take at Rs. 23,000
1,484 square yards 1 value at Rs. 5 per square yard ... 7y 420
The land at back of above ground to the west and be. -
tween same and the Railway, 1,011 square yards, ‘ , ‘
: wlue at Re. 1-8-0 per square yard e e e ',, 1516

e

. M’tkmgatotalo .. B 31,936 )

'l‘h1s report was forwarded to Government by the Collectm
“with a request for early instructions, and on the 18th of Decem-
ber was published a Government -Resolation that “the land
should now be soldin accordance with the instructions of the -

" Government of India in their letter No, 228 of 31st July last

embodied in Government Resolution No. 1420 of September,

- 1886, the Free Church Mission paying the price of the plotas  *
- valued.” ‘A copy of this Resolution was forwarded to the .

Mlssmn. ‘ S
" On the 15th January, 1887, Dt Mackichan wzote to the Actmn’ v
Secretary to Government as follows:

In contmuatxon of our correspondence with reference to the sale of the Yree ™
Church Boarding School, Girgaum, I have the honour to state that the Free -

* Church Mission on receiving the Government Resolution i in_ the Educational -

Department sanctioning the sale of the piece of ground in the rear of the school

- to the Mission at.Rs, 1-8-0 per Square yard according to the rate fixed by the'-
" ‘professional valuators, agreed to accept the offer of Mr. Janardhan Gopal, who ~

has agreed - to pay Rs. 32,500 for the  whole property including the piece of
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" ground behmd the schoel, for which the sum of Rs. 1,516-8-0 is to be pald by us
~ to Government.

This piece of ground is now bemg tl_'ansferred to us and the sum stated is
being paid: = I have now to request that Government wili be pleased to sanction

- . the sale’of the building to the abovenamed purchaser and take the necossary

“steps to transfer the propelty, releasing it from the lien which at _present rests
upon it as a building erected for educational purposes. ‘
The [present lien of Government is to be transferred to othet prem1ses which

we may acquire for the school, and I have the honour to request that in deter-

mining this lien Government may be pleased to fix it at Rs. 30,000 icstead of
“Rs. 32,500 as formerly estimated, in view of the fact that tRe net proceeds of the
most favourable offer which we can - obta,m will not awgregate more than
Rs. 30,000 :

On the 26th J anuary, 1887, the Solicitor to Government wrote to

the Under Secretary to Government, Public 'Works Department,

but his letter has no material bearing on the case except so far
as it is therein stated that “the trustees of the Free Church
- Mission have with ¢he assent of Government sold both properties
for Rs. 82,500.” On the 11th February, 1887, Messrs, Ardeshir

" Hormasji and Dinshaw, who were acting as Solicitors both for the
purchaser and the Mission, submitted to the Collector for the

approval of Government two- draft conveyances, one being an
~ assurance to the trustees of the land not previously conveyed to
them, and the other being a conveyance by the trustees to Mr,
"Janardhan Gopal of all the school premises.

"On the 15th February, 1887, the followmcr Governmenb Resolu-
tlon was published:

" The ¢orrespondence should be sent to the Director of Public Instruction
with & request that he will, after consultation with the Secretary, Freé Church
* Mission, and, if necessary, the Solicitor to Government, report to Government
" the proceedings necessary to carry out the transfer of the Government Lien o

*. the new property of the Mission. : : o
Copy of these orders shotild ‘he se nt to the feeretary with copy of the
‘lotter of the Government Solicitor that the conveyance may be- plepmed as

advised in Mf. Little’s paragraph 4.

- A copy of this Resolution was forwarded ‘to the Mission.
On the 28th February, 1887, the draft conveyances were returned
with certain alterations. These drafts have . unfortunately been

lost, Lut from tho letter of the 19th March, 1887 (Exhibit V), it -

appears that the alterations were to the effect that the property
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190L.""  should be_ éubje‘ct‘to taxes, ~as*essment's; &c, - In this letter 1b
DapomA _ Wwas statod by the purclnsers attome)s that it -had -been-*
.

COLIRCTOR - under:tocd at a previots 1nte1V1e~v with the * Collector that the'f;
OF BoMBAY.. - yteration had .reference only to mun1c1pa,l taxes, and it was _
proposed the alterations should be so modlﬁed as to make this
clear by express mention, and to exclude Government. rights !
also by express'mention.. The drafts were - modxﬁed by Measrs.
* Ardeshir and Co. accordmOIy

,On the 31st May, 1887, the Secretary to Government Wrote tO}’_

Dr. Mackichan : “I am to add that in the absence. of any order.

* of Government sanctioning the ‘conveyance of the land to
Mr, Janardhan Gopal.free of liability to assessment to the land

revenue,.the Solicitor to Government has rightly assumed that -

no such exémption was contemplated.” Thereupon Dr. Macki--

; chan wrote on the 21st Juns, 1887, to Government as follows o

Wlth 1eference to your 1etber No. 894 of 1887 regar rlmg the sale of the Free .
> Church Boar ding School near the French Bridge, Girgaum, I have the honour.®
to state that a provisional agreement was come to in Awugush last between the
“trustees of the Free Church Mission and My, Janardban Gopal, and that it has. ‘,
boen with a view to the completion of this agreement that questions concornmg ;
"the property have been since that date before the Govelnment of India and :
Bombay. - . k

" It was not the understanding or intention of the Mission that the agreement -
was binding on Government. And neither the Mission nor. the. purcheser. -

- expected a complete cxemption of the land referred to jn the agreement from
assessment-to land revenue. What the Solieitors, Messrs. Ardeshir Hormas]l_
and Dinshaw, point out is that the price offered by the purchaser; viz Rs, 82,500

. for the property, was on the understanding expressed in the agreement for edls
that the purchaser would not Le required to pay to Government more than a
nominal Gowernment tax. We understand that what the purchaser asks is
that the amount charged may not exceed whaf xs payable in respect of land of
Pension and Tax tenure in the loeality.

Having regard to the fact (1) that the piece of land containing 1,484 squa.re‘
yards has been held by tbem free from assessment to land revenue and (2) that
they pay only one rupce per annum on account of the vacant land, thetrustees

‘ “believe that even in the event of the salo of the same and the consequent change
* in the ownership of it, Government would not p.wce a heavy assessment on it,
that at any rate they would not assess it in exeess of what the land was subject
to before it was let to the MlSSlOIl or of what Pension and
*bourhood is lable to pay. :
It is the earnest des1re of the Mission that tlns contract be completed, :

Tax land in lts nelgh-
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~‘Under the circumstances we hope that Government will: be good enough to

- state or agk the Collector of Land Révenue to say what the land will be assessed
- at for purposes of the land revente; it being assumed that the land was of the
- Ponsion and Tax tenure. The completion of {he sale depends on the determina-
- tion of this question, asalso on the question whether a small piace of land which
though not included in the original grant has been used as ‘a portion : of the

* school premises (which question is already the subject of correspondence betweon -

* Mossrs. Ardeshir Hormasji and Dinshaw and the Coliector) shall be included

- in the sale to Mr. J anardha,n, and T have.to state that the Mission will’ feel‘

greatly obliged to Govcrnment for an early dxspoqal of tha matter. .

On the 29th of J June, 1887, the dmfts were returned .to. Messrs.’
~Ardeshir & Co. ' : A

. On the 11th July, 1887, a Resolution of Government in reference
~ - to theletter of the 21st J une was published. The. Resolution runs:

*

Tt; of ecurse, does not follow that because Govemﬁaeht allowed the land to )

" be free of assessment or to be assessed ab only a nominal amount as long as it

was occupied for the purposes of an educational institution-they will continue
_ that exemption when the land passes for other purposes into other hands. It
" would not be fair to the general taxpayers for Government to do so.

The land in question will be liable in the pt_\rchaser, Mr. Janardhan Gopal's -

hands, to be assessed under the rules ordinarily applicable to land of the same

description. The Collector should be desired on the application of either the
Secretary of the Freo Church Mission, or of the purchaser, Mr. Janardhan Gopal,
to state what the assessment of the land revenue will be and what ave the rules
affecting the amount of the assessment, and the Seeretary should be informed
. that the Collector has been so desirved, )

Acting on this Resolution . Messrs Ardeshlr Hounus;]x &, Co.

on the 14th July 1887 wrote to the Collector :

Tn a letter addressed by the Actmg (}‘hmf becrebary to .Government to the

. Secretary, Free Church Mission, in reference to the claim for exemption from
" land revenne mado by the purchaser of the above property, the lattor has been
informed that you had been 1eq\1ested on the application either of the Frece
Church Mission or the purchaser, Mr. Janardhan Gopal, to state what the

: assessment of the land revenue will be and what are the rules affecting the

amount of the assessment. We have thelefore, as attorne)s for both the \‘
‘Mission and the purchaser, to request that you will be 50 good as to fuunsh us

with the desired information.

Wo understand that the whols. of the land was.of the Pension and Tax
tenute prior to ifs having been taken over by Government for the purpose of
the M1ss1on schools - .

On the 2ath July, 1889, the Collector 1ep11ed
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.- In reply toyour 1ettér of 14th instant on the subjeet of the assessment cf

the land occupied by the Girgaum Mission scheol, T have the honour to-inform

- you that the land will be assessed at the rate of 9 pies per square yard ‘per -
- Annum. This is the rate of assessment which is charged for Government 1and g
-"in this locahty in nccordance with a scale of varying rates in different localitics .

which was laid down by Mr. Jacomb when Collector and which has bean",i
followed for the last six years. ‘
" The fact that the land was of the Pension and Tax tenure before i was,.‘ :

_ taken up by Government does not affect the assessment now to be levied- as the
Pension and Tax tenure ceased when the land was bought up by Government.

On the . 20th- December,. 1887, an'indenture Was ‘execubéd'toi ‘
which the Secretary of State for India in Council as representing
the Government was a party of the one part and the trustees..

. of the Mission of the other part. It was thereby recited that the

* trustees with the approval of Governmenb had resolved to -sell

- the pieces of land therein comprised, and that the Government

Wlth a view to facilitating the sale had agreed to grant to the-
trustees all their reversion and estate in the p;'em.lses, and that "

‘the trustees had agreed with Janardhan Gopal for the absolute
~ gale to him of the pieces of land. .In the operative part the

. Government granted all their reversion and estate in the pieces:

. “of land to the trustees, their heirs, executors, admmlstlatms and -
. assigns” for ever, but subject to the payment .of taxes, rates,
- charges, assessments leviable or chargeable in respect of the

_premises or anything for the time being thereon. -Then followed
a covenant by the Secretary of State .that the premises should
at all times remain and be to the use of the trustees, their heirs

. and assignsvand‘be quietly entered into and upon and held and
enjoyed and the rents and profits thereof received by them.

“accordingly without any lawful oviction, in eruption, claim or: .
- “demand whatsoever from or by the Secretary of State Or. anyA
perscn claiming through or 1in trust for him. ‘
On the 16th January, 1888, the conveyance to the pux‘chaser
Mr. Janardhan Gopal, was executed. The parties to it were the
 trustees of the Mission of the first part, the Secretary of State of -

*. the second part and Mr. Janardhan Gopal of the third part.”

After reciting that the trustees had entered into an agreement
with Mr, Janardhan Gopal for the absolute sale of the pieces of-f
" land, the trustees with the knowledge and consent of Government .

- v
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conveyed the same to Mr. Janardhan Gopal, his heirs, executors;

_administrators, and assigns for ever subject to the payment of all
‘rates, taxes, charges, assessments leviable -or ~chargeable in

~ respect of the premises or A\anythina for the time being thereon.

- And the Secretary of State did thereby for himself and his
. suceessors acquit, release and for ever discharge Janardhan Gopal,
- his heirs, executors, administrators, and assigns .of and from all

-manner of rights, powers, authorities and plivile«es to him and

"his successors reserved in respect of the premlses thereinbefore
’ firstly described in and by the indenture of the 1st of October
11884 and from all conditions, limitations and obligations by the

~ said indenture imposed upon .theuse and enJoynlent of the

- premises.
- In 1893 the property becante vested under a partltxon in the
plamhﬁ My, Janardhan Gopal’s son. Up to 1899 the assessment

of nine pies per square yard was paid, but on the 24th of August

in that year the Collector of Bombay wrote to the plaintiff :

1 hereby on behalf of Government give ybu notice that, under section 8 of

" Bombay Act IT of 1876, I have fized the assessment for

" Locality Givgaum ; sren land révenue for marginally noted land in your
of land 3,072 sq. ards Cols .

leotor’s new _1e912. possession at Re. 0-6-6 annas six and pies six per square
New Survey No. .._._3 yard per annum. This assessment will come into force
72 on 1st October, 1899, and is gmranteed for fifty years

from that date.

This was done without any inquiry of Mr. Janaxdhan as to
the circumstances under which the. property was acquired from )

. Government, without even a word of warning, and the result
‘was that having regard to the terms of the Bombay City Land
" Revenue Act the only course open to the plaintiff was at once ta
 ‘commence this suit, and fhat he did on the 26th of September
1899.
On the 6th January, 1900, a Resolution of Government was
‘published ratifying what the Collector had done,
It has been urged before us, and not without reason; that the

action of the Collector in increasing the assessment to about nine

times its original amount practically comes to a confiscation. Mr.
Janardhan has stated the result in his evidence as follows:

. 1f 9 pies per square jard would be Rs. 144 per annum, this sum capitalized
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1901. would at 20 yea.rs purchase, make 3,000 or ab 85 sears’ purchase Rs. 3500
Dinony ~ Addition’to -thepuichase:money, - I 'had .this in my mind ab the  time
R Govemment haw ngw increased the assegsmeont to 6  annas aud 6.-ples perf
ogoﬁgi‘;;‘f; ~ square yard whxch rcpresents Rs. 1,248 *6-0 per 2 annum ; that sum capifalized at -
: 25 yeals " purchase | comes ‘to Rs. 81,200, It thxs _assessment holds good my
property ‘will be Yessened in vulue by Bs. 31, OOO or rather the difference betweén
Rs. 31,200 and 3,500, TEho - ma*xzmum ‘rent " of the property is Rs. 150 per
mensem; and aftet paying taxes of Rs. 104: per mensem it would leave a-rental -
. of Rs. 46 per mensem, and-then calculating with the municipal rates and taxes
and money expended -on repmrs at 10 per cent. there would be nothing left over. -
- Alittle to the bad Had I known this I would not have purchased the property. ~
I have spent Rs. 14'(‘00 more on the property and’ now only produce Rs. 150
as rent R » : 4
’ Before us 1t hqs been uwed (1) that the actlon of the Collector ;
‘was invalid as he -did - “not obtain the previous sanction of
Govexnment (2) that there was no such settlement as is requned
by sectmn 9 of the An : (3) that the plaintiff is not a superior
f-holder and therefore does not come within the operation of - the:
Act: (4) that the assessment is unreasonable and  therefore open
to revision: and () that'a specific limit to enhancement has been .
established “and preserved.” "In support of ‘the first two
contentions it has been urged with great force ‘that unless some -
such limitation is imposed as the arguments imply, the Collector
is clothed with an arbitrary power which it is dlfﬁcult to suppose ‘
the Legislature intended to vest in him. : ~
-~ In the view, however, that I take of the case it is unnecessaly
to deal with these points, for I think on the merits there is a
valid objection to what the Collector has done. :
I have set out at length the history of the case, but it will be
‘eonvenient here to recapitulate briefly the salient facts. One -
plot of land was conveyed to the Mission trustees, “their heirs .
and assigns for ever” subject no doubt to a right of resumption, :
but without any mention of assessment.. Resumption in the -
~ opinion of the Public Works Department was undesirable and
in the conveyance to Mr; Janardhan the right was renounced in
‘his favour. The other two plots of land were also conveyed to
the Mission trustees, ¢ their heirs, executms administrators and -
' assigns for ever,” but in this case it was expressed to be-« subJect
“{o the payment of sl taxes, r rates, charges, and assessments leviable. -
or chargeable in respect of the premises or anything for the time’
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" being thereon” These words appear also in the conveyance to
.- Mr. Janardhan, the assurance to whom is expressed to be tb him,

% his helrs, executors, administrators and assigns for ever.’
- We aré then met with the question, what assessments are

‘Tleviable or chargeable in respect of the premises? When ..
- Mr, Janardhan  sought information on this point prior to the -

" completion of the purchase, he was referred by Government to
‘the Collector, by whom he was . told that the land would. be

assessed at the rate of 9 pies per square yard, Though the
_‘Collector was requested to state not only ‘what the assessment.
. would be, but also what were the rules affecting the amount of -
". the assessment, he never so much as hinted that there would be
- a right to enhance in the future. But this silence, the defendant

- now suggests, practically amounted to a reservation of that right,

T could understand that suggestion, had Mr. Janardhan been-

" taking the premises as an occupant or a tenant from year to year,
~bub it appears to me unreasonable ‘in relation to a purchase ont-

" and-out of the property for its full value ; and here it must be

remembered that Government took an expert opinion as to the
“ value and learnt from it that Mr. Janardhan was paying for the

~property -at its full value. Surely to :such- & purchaser the -
* intention to reserve the right to enhance assessment should in

ol fairness have been clearly disclosed, and I cannot bring myself

to believe that Goverﬁmenb or the Collector were acting in the

dxsmgenuous manner that the .defendant’s counsel would now

" have s ascribe to them. It is inmy opinion beside the point
. to cite the maxim that a man must be taken to know the law. =
“Government undoubtedly had the power to fix the amount of
© - pssessment, and the only question here is whether it did not do
"s0, and that is not a matber within the maxim. I think the -
~ - meaning that a reasonable man would under the circumstances
- pscribe to the Collector’s reply is that a specific limit of 9 pies

per square yard per annum was established within the meaning
7 of scction 8 of the Act. If that be so, are not the Government

and the Collector now bound ? If the Government be bound,-
" there .can be no question that the Collector is: this wag not

~ disputed in the argument. - But whether it be put on the ground
" of collateral contract or of estoppel it seems to me Government
. B1000—6 ' ‘
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.18 bound There was ample consuiera.tron to support a contracb,{
- Davoms -

~fixing the assessment pexmanently ; for the Govelnment nobf
only received Rs. 2,383-8-0, but the balance of Rs. 30,616. went
to furnish security to Government for-the amount advanced as
grant-in-aid. While if the -matter be regarded from the point-
of "view of estoppel the legal result is the same. - In my opinion
the conduct of Government, coupled with the statement of the:

' Collector made on their behalf for: the purposes of " the

purchase, was, under the circumstances, such as to create
and encourage in the purchaser as & reasonable man the belief
that he was purchasing property. substantially worth Rs. 85,000,.

" and that Government were not silently rescrving to themselves
an unfettered right to destroy the value-of that ploperty and

practxcally to confiscate that which had been scld. -

~-The facts appear to mie to bring the case within section 115 0E<
the Ev1dence "Act. If the defendants’ counsel are right i in their’
contentmn then 1t was open to the Collector on the very next
day to raise the asscssment to the figure at which he now has
pulported to  fix it, 'or even to a greater amounﬁ Such &

- -conclusion appears to me to be opposéd to what is reasonable, to.
~what"is probable, and to what is fair, That such an idea never

entered the purchaser’s mind is clear from the. fact that he-not
only completed the sale paying full value for the property (\an’dl
by that I mean its value unincumbered), but has also since spent-
Rs. 14,600 on it. On this point we have; too, the clear evideénce

" of the plaintiff's father, Mr, Janardhan, to which I have already .

referred, and on which I"do not hesitate t6 rely, and I can only
attribute ‘to Government the knowledge that Mr. Janardhan
completed the sale in the belief induced by the Collector’s letter

~ that the speclﬁc limit of his liability in respect of land assessment'

was 9 pies per square yard. : , ‘
It has been argued that as Government is concerned we
should apply a different canon of interpretation to -their words
and act, and . construe them adversely to the grantee, Even '
supposing this rule to have any place in a transaction such as the S
present, it would not, in the view I take, alter my conslusion. In

- my opinion, therefore, the decree of the Revenue' Judge should =

be leversed and a demee Pa,ssed In the planntlﬁ"s fa,vour in- the g
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_;terms of the first part of; paramaph (@) of the prayer of his plamt

~and the enhancement should be set.aside.. The plaintiff should -

S ﬁet hlS COatS throughout.

CHANDAVARK&R, J.:—I am of the same opinion. The facts

_\have been fully set out in the judgment just delivered by my
‘«Lmd and T will not 1ecap1tulate them.. The questlon as to the

‘L.furrht of Government to mcrcase the assessment of the land to
‘ the land revenue must turn upon ‘tho mtentlon of the parties

© —upon what in fact was in their conbemplablon when they
] enbered into the contract. s

" At the outset we have the fact that this was an out-and- out
- sale by Government to the plaintift’s father, Mr. Janardhan

[§

" Gopal, of all their rights as proprietors, subject, indeed, to the"
* payment by him and those claiming under him of “all taxes,

" rates, charges, assessments, leviable or chargeable” in respect of
" the premises sold ““or anything for the time being thereon.” In

- other words, it was nob a mere’ transfer of occupancy rights— -

soil let the land for certain defined purposes on certain conditions

: " where Government -without parting with their property in the

- for a preseribed number of years and the transferee does not .

" become its owner buta mere “occupant’’ or ¢ tenant?’—a term
~well understood by lawyers. :

“Now, while the neo"otmtlons for the sale of tho land to Mr., -

- Janardhan Gopal were going on, he proposed that Government

“should sell the property either free of assessment or for a nominal

B Governmbnb tax. Government wbuld not a;frree' to that, but

. said:—“The land in question will be liable in the purchaser
" Mr. Janardhan Gopal’s hands to be assessed under the rules

: ordinarily applicable to land of the same description.” - They did:

not make clear what they meant by ¢ land of the same deserip-
tion.” TFrom the previous correspondence it would appear that
_-both Mr, Janardhan Gopal and his immediate vendors—the Free

was® subsequently pomted out to them by the Collector that
~ the assumption was erroneous. In other words, Government

‘\ vt,re,atog itas land a,bsoiutely' vesbed in them' which they could

< -

_—l Church Mission—nhad. at first assumed that the land formmo{
- the subject of the sale was of the Pension and Tax tenure, but- it

T
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dxspose of as bhey hked under sectmn 25 of Bombay Act II of

- 1876,"  Moreover, Government referred to certain rules, I

has, however, been - conceded at the Bar that as a matter of fact .
there were no rules. -Had there been any rules and had- those
rules, brought to the notice of the purchaser, plovxded ‘that- the

~assessment to the land revenue was liable to be enhanced at’ the”
discretion of Gov¢1nment the property would have, after the -

purchase, become liable in his hands. to such enhancement.

" From the words above quoted therefore, no irresistible mfelence -

arises that Government intended to tell the purchaser that the
sale was to be subject to the liability on his part-of paying

- enhanced _assessment whenever Government should choose to™

enhance it. Had that been their intention they would have saxd
so in clear terms.. :

But it was urged that thouorh there were no rules and thoughr

: G‘rovr:rnment did not in' so many words say that the purchaser
‘was to take the land subject to the right of Government to -
- assess it to the land revenue from time to time according to

their diseretion, the purchaser was well aware of that 110ht, and

in the absence of any waiver of it by (:rovelnment he must be*

taken to have bought the property subject to that right. - ]31;1;
because he knew that, was he bound to assume that Government

“intended to reserve to themselves that right without any limit -
_in an out-and-out sale in the absence of clear and unmistakeable
‘language conveying that intenrion, especially when the land was

fuily vaiued und he wan paying rthe full priee of the property of
both the land and the buildings thereor ?. They were owners of
the property and could dispose of it in such manner as they

~ thought fit under secticn 25 of Bombay. Act II of 1876.-
- They could propose any terms they liked to the purchaser
- restricting his right, and if he accepted them he would be bound,
~ provided those restrictive terms cutting down the proprietary
' title they were granting, were worded in language reasonably
~and sufficiently clear. As observed by Knight Bruce, V.C, in

Seaton v. Mapp,® “When a vendor sells. _property under

- stipulations which ave against common right, and places the’

vurchaser in & position less advantageous than that in which he

(1) (1846) 2 Coll. 536,
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s othermse would be, it is mcumbent on the vendor to express
himself = with reasonable cleamess, if “he uses expressions
" reasonably capable of misconstruction, . if he uses ambiguous
* Words, the purchaser may generally construe them in the manner
- most advantageous to himself”” -Now, here Government tell the
. purchaser that he will be liable to pay the assessment under
_‘the rules * ordinarily applicable to land of the same description.”

That in itself leaves the matter ambiguous at the best.” But

assuming that we should construe it in favour of Government

“what followed does not show. that Government intended to
. reserve to themselves the right of enhancing the assessient ab -
~.their discretion, The intention to be gathered from it seems
~‘rather to have been to fix the assessment once for all without
' apy condition of variation, After saying that the land will be
- liable as above stated, Government desire the Collector “ to state
" what the assessment of the land to the land revenue will be”
and what the rules are for fixing its amount. If Government .
. intended to hold the purchaser responsible for an assessment
© liable to be enhanced at any time at their diseretion, where was |
+the hecessity of ascertaining the amount ¢hen, when they could

have sunply said in plain terms that he must take it subject to

- their paramount right to assess 1t to the land revenue whenever
they chose ?

The Collector, in dccmdance w1th the duectlons of Government

' ‘Amfoxmed the purchaser that the land could not be treated as of '
~“the Pension and Tax tenure as it had become vested in Government .
. and that it © wﬂl be assessed at the rate of 9 pies per squa,rcf
~“yard per annum,” Neither the Collector nor Government said a -
* word at any time during these negotiations that the amount so-
“fixed was liable to be increased. - What should -the pmchaser
~ understand from all that? To any reasonable man not
- accustomed to the subtle refinements of a lawyer, and looking at
" thie" transaction from a common sense point of view, the whole’
. transaction must, I thiok, be clear as one in which Government
virtually. said to the purchaser: “ You ask us to sell this land
either free of assessment or for a nominal Government tax. We
: 'are not willing to do that; but we sell all our rights in this
prope1ty wlnch i3 vested in us, subJect to thc payment by you as
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assessment oE 9 p1cs per’square yard per- annmn That would
be the construction putupon it had it been a contrach bét‘x&éef
onéﬁprivate individual and another, and the vendor in that case
who, after the purchaser had accepted those terms and the sale.
had been completed, claimed more than'9 pies would be at- once

‘out of Court on the ground that he had not clearly stipulate’d'

for that. 'Why should a different prmcxple apply because one of.
the contracting parties selling the property as his happens to be

“Government ? As’ held by Sargert, C.J., in Tie. Sccretary of

State for Jndm v. Sheth Jeshingbhai Ildtlllalﬂy,a) whete an.

,arﬂeement is effected by way of proposal and acceptance between.
' (xovernnlent and a private individual, it “is subject to the
“ordinary rules applicable to contracts.”’”” It wasindeed contended

both by the learned Advocate-General and Mr. Kirkpatriek, - “ho
argued. the case for Government, that a different raleof constr uction
should apply here because here it is a n'rzmt from the Crown,.
and certain ObSElthlOI\S of Westropp, C.J.; in the Kanara Lend
case (Vyakunta Bﬂpuﬂ, v. The Government of Bo:;zbaﬁ(“)) were
relied upon. But those were observations made with rei’elence
to a case in which the right of Government to enhance the asséss-
ment to the land revenue of land held. by occupancy - tenants

- under the 7yofwari tenure was in dispute. Tt was not a_case of
" a contract of an out-and-out sale by Government of land’
“vested in them as ‘proprictors. On the other hand, in the

Conservator of Io rests v. Nagardas™® the rule of con&.tluctxon
adopted by Westropp, CJ., was that “upon a question of the

- meaning of words, the same rules of common sense and justice

must, apply,nwhcther, the subject-matter of construction he ‘a
_grant from the Crown or from a subject,”” and that it is alwia,ys
a questlon of intention to be collected from the Ianouaﬂe used

“with reference to ‘the surrounding cucumstanccs” Fulton, J.,
- followed the same rule in Re Ant_ajz Keshav Tambe,® - - B

* Here it appears to me that when we have regard to the ‘nature

“cf the transaction, viz, that Government was selling the »

roperty out-and-out as any private proprietor—when we look to .

"7 (1892) 17 Bom, 407, , () P. T, for 1875, 230, .-

(4] (]375) 12 Bem, H. C. App. 1. ‘ o ) (1893) 18 Boml (_570‘ . 7.'
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the Whole of the lanwuame uaed and the acts done in accordance

~_with it during the neaotlatmns, to the intimation conveyed to

. the purchaser that the land would be assessed ab the rate of 9 -
- ‘ples per squarc yard per annum Wxthout any warning that that
» amount was liable to be enhanced and to the fact that upon the
. faith of it all he pmd Rs, 82,500 as its price after both the land -
“and the buildings had been fully valued by Gov ernment and their

" price fixed in accordance with that valuation, the mtentmn of the -

Y

9. pies per square yard per annum then levied as assessment and”
o more. To hold otherwise would be to say that in purporting

parties upon a reasonable construction must® be taken to have
been that the purchaser was to be liable to pay the amount of

to sell their property to the purchaser as they did Government

‘intended without using apt language to express that intention to

reserve to themselves the right to turn round at any time after-

-+ wards—perhaps the very next day- after the sale—and so
- enhance the assessment as to practically nullify the purchase and
“confiscate the property. I do not think we should draw the

inference of any such intention in the absence of clear evidence.

'The understanding, then, of the parties was that the purchaser

- should be clothed with all the proprietary rights of Government
" _subject to the payment by him and those taking under him of 9
} _pies per square yard per annum as assessment to the land revenue,
©. Tt is with reference to that understanding that the deed of sale .

between the parties must be construed. When that deed. 88y

. that the property was sold subject to the payment of all taxes,
. rates, charges, assessments leviable or chargeable,” it leaves the

* question open as to what the -taxes &c. are which arc “leviable.
- or chargeable.” Txtrinsic evidence of that is. adrmsmble, for it

‘neither contradicts nor varies the terms of the deed, but explains
the sense in which the parties understood the words of the deed,
© . which, taken by themselvés, are capable of explanation : see Bauk

- of New Zealand v. Simpson.?) The understanding in question
. furnishes that evidence. It is also evidence of a collateral
» .’aO'reement outside the deed of sale; admissible as the deed jtself |
. does not express the whole. of the terms regarding the taxes &e.

T

(1) (1900} Ap. Ca. 18%
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190L- Whlch are ‘¢ levmble or chargeable”- see De Lassalle v. Gmld-”i;
Davona - Jordw - .

3

- COLLEGTOR. In this view of - the case the -other pomts iwhich have been
- OF BoMBAY. argued do not arise, and I concur both in the Judgment dehvered
o ’ and the decree proposed by my Lorde . ° -0 . -

o .Decree rewrsed

i Attorneys for the plamhf‘f——-ﬂ!essrs. Ardeahzr, H ormaq;z, Dmalm
éﬁ 00. N o - -

b =

Atborney for the defendant—]l.fr. E. F. Nzc/’zolson, Government
Sohcxtor.

(D (1901) 2 K, B, 215,
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Before Sw- L Jenkins, Olnef Justwe, omol M. Jusnce Ohandmcm kar.‘

Y, 9 1 JETHABHOY RUTTONSEY (0RIGINAL PrLAINTIFF), AI’PELLANT, v. L
M - “COLLECTOR OF BOMBAY (oRre1NsL DermNvsxt), Resroxpuxes#

© July 81,

- Auf;/ust 7 - Land Revenue in Bomba /—Assess/nent—ﬂnlmnccmcnt of aasessmcnt——Bomba J
- and 14 At TT of 1876—Purchase of land from Gover nment—-Encroachment—-—Acqm- :

sition of land wnder scction 26 of Bombay Act Ir qf 1876-Vend0r and
. purchaser— Estoppol. } ’

The plaintiff was the ownar of cortain land in Bombay . consxstmg of thlee
" soparate plots which had been bought from Government ab different times.
: Plot No. 1 had been bought by the plaintiff’s father in 1880, to whom the Collector
* of Bombay, with the sanction of Government, had sold it at “the rate of Re. La- .-
.square yard and ground rent at 30 pies per durga of 60 square yards per annum.”
~ Plot No. 2 was acquired by encroachment, and was sold in 1884 tothe plaintiff’s -
father by the Collector undor clause 2 of section 26 of Bombay Act 1I of 1876,
“five' times the value of the land being paid and assessment being charged as
. provided by that section. Plot No. 8 was bought in 1885 for the sum’of -
“*Rs. 208-14-3, the rate of valuation being stated as “Re 1 pe1 squale yard and- :
rent at 30 pies per burge of 60 square yards.” . . :
=" - Assessment was duly paid at tho rates originally agr eed untxl 1899, In August
E ‘f that year the Collector served the plamt]ﬁ with a notice enhancing the assess.
‘ment to three annas per squaré yard per annum, The Plaintiff thereupon ﬁled -

“: % Revenue Snit No, 21 of 1899 ; Appeal Kor 13 of 1901,
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