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" genuine, mentioned in those grounds. The third ground.of

appeal, which relates to payments and acknowledgments made by

" defendant No. 1, raised the question as to all of them., - As'to the -

other payments alleged to- have been made by the defendant, the
lower appellate Court has found the ﬁrsb credit entry of Rs. 300
“to -be proved and in the handwriting of the defendant and the

_other entries are admitted to be in his handwriting by the -
_defendant. - We must take them to be payments under section 20

~ of the Limitation Act.". ' -

- We must therefore send the case bacL to the lower appellate‘ i

Court for distinet findings on the following issues : —
1. What is the date of the loan advanced by the plaxnblﬁ to .

the defendant ?
- Is the credit entry of Rs. 81- 12 in Exhlblt 32in defendant.

No. V’s handwriting, and is it an entry of payment under section

20 of the Limitation Act ?

- 8, What is the date on which the Wmtten acknowledgment ‘

in Exhibit 55 was passed by defendant No. 12

Findings to be returned within a month,
‘ Issues sent down.

-

APPELLATE CIVIL.

Bey'ore Sir L. Jenkms, Clief Justise, and .Mr. Justice Olzandamrkar

VINAYAK GANGADHAR BHAT (OBIGIFAL DEFENDANT), APPELLANT, ¢.
KRISHN ARAO SAKHARAM ADHIKARI (ORIGINAL PLAINTIFF), —
RESPORDENTS.*® . L

Small Cause C’ourt-—Junsdwtwn qf-—Quesmn of tztle—-}’m:;mczal Swall

_Cause Courts Act (IX of 1887), section 23—~Claim 2o possession of land

when: title to land disputed— Second appeal——-C’wzl P¢ ocedure C’odc (X v

of 1882), section 586—Practice.

The plamtxﬁ sued to reoover Bs. 75 as tho utpan (mcome) of certaln lands,
- In his defence the defendant raised the question of the title to the land The
plaintiff obtained a decree, which was confirmed in appeal.
Held, that the suit, although raising the question of titls, was a suit cogniz-
able by & Small Canse Court, and that therefore under section 586 of the Civil
+ Procedure Code (XIV of 1882) no second appeal lay. )
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' Srcowp appeal from the decision of' Réo Bahddur M, R.
N: adkarm, Additional First Class Subordinate J udge, with appellate
powers at Ratndgiri, confirming the decres of Réo Siheb G. D. E

“Deshmukh, Second Class Subordinate Judge of Dépoli.

- Plaintiff sued the defendant to recover income arising from

‘1and for 1894, He alleged that the land was kowli land and had

come to him from his father, and that the defendant’s father had

-wrongfully collected the profits for the said year.

The défendant pleaded that by a prior decreo the land had

" been declared to be khoti and not fowls, and that under section

244 of the Civil Procedure Code (XIV of 1882) the plaintiff’s -

claim should have been made in the execution proceedings of that

decree under which the defendant had possession. -
- The Subordinate Judge allowed the claim. The defendant

* appealed and the lower Court’s decree was confirmed,

The defendant preferred a second appeal to the High C’ourt

At the hea.nno the respondent (plamtlﬂ') took the prehmlnary

objection that under section 586 of the Civil Procedure Code XIV

~ of 1882), no second appeal was permitted, the suit being one

corrmzable by a Small Cause Court.

C. H. Setalvazl (w1th N 7. Golc/mle) for the xespondent :

.(plaintiff) : -—The appellant bhas no second appeal to this Court:

section 586 of the Civil Procedure Code (XIV of 1882), The -

* suit is one cognizahle by-a Small Cause Court, being one to recover

Rs, 75 as money had and received or as mesne profits wrongfully -

. received by the defendant (appellant) — Krishna  Prosad v. .

Maizudden Biswas ™ Kunjo Behary v. Madkub Chundra® Para-

" graph 31 of the Provincial Small Cause Courts Act (IX 0f 1887) - -
_applies to suits involving accounts, Here no account is necessary. -
" Narayan Bhaskar v. Balgjs® ; Kali Krishua viJezatannissa® As
‘to paragraph 31 schedule 2 of Act IX of 1887, see Kunjo Behary -

v. Madhub Chundra.® No question of title to land is really raised
in this suit. - The defendant improperly raised it. That circums
stance does not prevent the suit being a Small Cause Court suit

- ®(1890)17 Cal, 707, . . ( (1895) 21 Bom, 248,
@ (1896) 23 Cal, 884, - " (9 (1897) 24 Cal. 557.
- ) (1696) 23 Cal 884,
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- and within the Jurlsdlctlon of the Small Gause Court—-—Dulabk vy, ~ leon

* Bansidhar Rai @ 3 Bapufi v. Koparji.® In England questions of- VINAYAK

- title-are litigated in suits for money h@d and received—Mony Jpenny me AR, s0,.
v. Brzstow @ R - ,

. Branson (w1th j)a]z A Khare) for the appellanb (defendant 1) =
: -—We rely on paraglaph 31 schedule 2 of Act IX of 1887, ‘

I ENKINS C.J.:—The plamhff has blOllO“ht this suit to recover -
Rs. 75, or such sum as may be found due to him on account of -
the utpan” of the lands descrlbed in the plamt eo]lected in -
-~ 1894-95. - :

His case is that these lands Wele ouoqnally acqun'ed from -
Government, and ultimately under that title became vested in
“him: or, in other words, that they are his 4owli lands: that
though the lands are thus his, the defendant’s father wrong- -
fully collected the uipan: and it is this #fpan he now seeks to

recover, - ' - S
. The defence, or so much of it as is now material, is that -
the lands are kkoti and not kowli, and that this is established-
-beyond the possibility of controversy by reason of a prior
“decree : and next, that the point the plaintiff desires to raise
should”have been advanced in execution proceedings under that =
. decree. It becomes theréfore necessary to see Whafo that decree_
" is, and what led up to it.

In 1816 Laxman Govind Bhat obtained a /vowl of the land
from the Subheddr of Fort Suvarndrug,. and on the 10th of
~ February, 1827, Laxman sold his one-half share to Ramchandra
" -Apaji Adhikari, who had already . acquired the other half.
These lands are situate within the boundaries of the #koli
village’ of Umbershet. The kiots of this village at one time
belonged half to the Bhat family and half to the Fadkes,” but
the managing member, Govind Hari Bhat, leased the 16 annas
to the predecessors in title of the plaintiff.  Later, the plaintiff
alleges, his predecessor acquired 4.of the Fadkes’ 8 annas, and '
. went into management. Thena suit, No.4:7 of 1888, was brought

() (1884) 9 Bom, 111. - @ 1890) 16 Bom. 400,
: (3) (1830) 2 R. & M. 117,



: ,'=‘1901. :

7 VINAYAR

) v .
K RIsnNARAO.

THE INDIAN LAW REPORTS., [VOL XXV,

against the successors ‘of - the ougmal lessee to get back the

village and a decres for possession was passed. The appellant .

alleges tlgat in execution of that decree possession was obtained
of the present plaint lands, and on this ground he elaims that

‘the plaintiff should have proceeded under section 244 of the

Civil Procedure Code, and that failing this the suit is effectually

barred by the plea of res judicata.

The respondent, however, -by way of prehmm:uy ob_)ectlon :

- has urged that the appeal is barred by section 586 of the Civil
-Procedure Code. To this it was answered that this suit was not of

the nature cognizable in Courts of Small Causes, for it fell within

~~the description of ecither the 11th orthe 31st paragraph of the
_second schedule to the Provincial Small Cause Courts Act,. The
_ point thus raised in this preliminary objection appears to me to be
~fraught with difficulties, Tt is clear that a Small Cause Court
" _cannot entertain a suit for the determination or enforcement
‘-of any right to or interest in immoveable property, but the

authorities decide that having regard to section 28 of the Pro-

vincial Small Cause :Courts Act a Court of Small Causes can ’;'
- entertain a suit, the principal purpose of which is to determine

a rlghb to 1mmovea.ble _property, provided the suit in form does ‘
not ask for this relief, but for payment of a sum of money.
‘What is the result of this? A sues B for a sum of money

under Rs. 500, his right to which depends exclusively on his -

- establishing his ownership of a piece of land. -According to -
- the casés a Court” of Small Causes can itself hear the case,

and in the course of it determine the issue of ownership.

- There would be no second appeal,~but, on the other hand, the

decision on the issue of ownership would ‘not be res judicata

- in a subsequent suit to determine the ownership, because the ’

- Small Cause Court would not be competent to try the subse-

~ quent suit.- But¢suppose the Small Cause Court, acting under

the powers contained in section 23 of the Provincial Small Cause
‘Courts Act, returned the plaint, and it was afterwards presented

“to a Court having jurisdiction to determine the title, what
" then would be the position? -According to the decision in Kals

Krishna  Togore v. Izcatamnissa Ehatun™ 1o second appeal

@ (1897) 24 Cal, 657,
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_ would lie. Yet as the Court where ‘the plaint- was /ultimateiy

- presented was a Court of * jurisdiction competent to fry the
. question of title, its finding on the issue of ownership would,

accordmg to Rai Charan v. Kumud Mohun, give rise to the

plea of res judicata. The result then would be this, that the

right of the litigant to. have his claim of title determined

~in this Court on seccond appeal would depend upon whether
~-ornot the Court of Small Causes in the exercise of its discretion
acted under section 23 of the Provincial Small Cause: Courts

629
© 1901,
ViNayag
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~ -Act or not. Tt is difficult to suppose thab the Legislature

“could have intended such a result. There is-but one- further

case to consider, and it is where, as here, the plaint is: presented
-in a Court having both ordinary and Small Cause Court juris- -
diction. -In Narayan v. Baloji® it was held that such a suit was -

- eognizable by a Court of Small Causes, and that_therefore no

- sccond appeal would lie. But as the Court in such a case was -

not a Court of Small Causes, it would, or at any rate might be
a Court of jurisdiction competent to try a suit brought expressly
for determining the right ~to the immoveable property, so the

~ finding on the issue of ownership (which would not be subject

to second appeal) would by the same process of reasoning he a

bar to a subsequent suit for determining the right to the property

" where there would be a second appeal. - In other words, a party
~ might in this way be deprived of his right to have his claim to
immoveable property determined in the High Court. This again
~ appears to me to be a 1esult that could not have been intended.
This line of reasoning, it is true, depends upon the correctriess of
the view expressed in Rai Cﬁanm s case, and no doubt the
‘authorities in this Court (e.g. Bliolabhai v. Adesang® as well as in
- the Madras High Court) are the other way, but I must confess that
* the Calcntta decision appears to me to be more in consonance
with the words of section 13 of the Civil Procedure Code.

- Tt is enough for my purpose to indicate the difficulties that

present themselves in connection with eases such as the one in
hand. These difficulties would never have arisen had the Courts

(1) (1898) 25 Cal. 5730 - ©(1895) 31 Bom, 248,
- ®)(188¢) 9 Bom. 75,
‘B8Y2—8 . i
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here, when borrowi*ing"from. the Erglish proéedui'e 'the form

~ of actions in agsumpsif, observed the limitations to which the.

action- was there subjected. - It is there well established that
- where rents have been demanded and. collected under an adverse
- title, and without any assumption of agency, no sction can

~ be brought to recover the amount of those rents as a debt or -

- on asswmpsit, unless the claimant establish his title by proper
proeeedmgs if they still be open to him, This rale was first

~ enunciated as far back as 1788 in Cunninglam v. Lawrents™®
, and ‘has since been repeatedly affirmed, as for instance in Clarance

Vo Marshall®; in Mongpenny v. Bristow® and in Zalbot v. Barl

of Shrewsbury.® T have referred to these out of the many cases
~ there are on this subject, as they show how the doctrine has been

adhered to at different periods of time. This rule of procedure
seems to me to be based on sound policy : it affords a safeguard

* against mulbiplicity of suits, and protects a man. against the

harassment of constant litigation. If such a rule obtained in
this Court, it would be a simple ‘and conclusive solution of the
difficult points to which I have alluded, butin the face of existihg'
decisions it now could only be adopted by the decision of a Full
_Bench¢ In some future case the point may. be worthy of
‘consideration, but in the present it would serve no useful
purpose to put the parties to the additional trouble and delay
involved in a réference to a Full Bench, as even if we could
entertain the second appeal, it would, on the materials before us;
probably only result in an affirmance of the lower Conrt’s decree.

In the present state of the authorities the preliminary point is

a good one, and we consequently must dismiss the appeal on it
' "and not on the merits.  The appellant must pay the costs.

! CHANDAVARKAR, i1 concar. o .

- Appedd dismissed. -

) (1788) 1 Bacon’s Absidgment, 344 (6L Ed, p, 260),
(9 (1834) 2 C. & M. 495, - - () (1830) 2 R, & M, 117,
@ (1972) T B 14 Bq. 503,
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