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©180L . agamst defendant 5 Who stood snrety fm him. “This 1o doubt
" Rustouit was not the position of affairs when the décree of the- lower Court
S gmerm - Was: passed but we have already dealt with this in an earlier part -
SR U?’;”i‘;"‘m of our judgment and- thc “same consxderatlons are’ equally
DU apphcablehew e A A S : .
" The conelusion, then to which we come'is that the Judgment
under appeal cannot stand, and in - place of it there must be-a
* declaration that Nagindas in the taking of tho partner: shlp accounts
is entitled to credit for'the amount advanced out of the funds -of
Gmdhandas Bhagwandas and. that the 'sums so advanced with
interest thereon a.mount in all to Rs. 61, 419 3-1, In detelmmlnﬂ'
how that” amount. is to .be borne by the various partuners regard
must be had to the dates on which  the amounts making up thab
“total were . advanced and to the debts’ dlscharged thereby, and to-
" the proportions in- which’the partners are ligble to contribute,
“We do'not disturb the decree of the lower Court as to costs: the.
. uppellants mush bear half ’ohe costs of the respondent Na,rrmdas
mthlsGomt N AR SR - :

'

.Decree var’ie‘d.‘: g g

- APPELLATE CIVIL.
} Bejore.ﬂfr o uatice Orbwé and Mr. Jusﬁéé Ohahdavar&uh Xy ‘l‘ -

X 1901, : - AT\I ARA\I (omem.u. PLAINTmF), APPELLAN'.I‘, . UMEDRAM ] '
- Worch 7. (ommmn DEFENDAM 1), RESPONDENT.;/ i

Y .
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fDocument—-Alteraimz o o "ocumerit—Material alteratwn-—Materml altemu
“tonina written acknowled_qment of ‘& debt does not render @ mopemtwe .
“and mqﬂ’ectwe-—mmzmtwn .

“The rule of" Fnglish la,w ‘that a matenal alteratwn of a document by
! party {o it after its execution Wlthout the consent of " the o’cher party’ renders 1t .
-'void, is in force-in Indla.,‘ R L :
- This - role does not: ‘apply to docmnents “lnch are not the foundahon of:' &
plamtlﬂ’s claim, but are merely evidence of a defendant’s pre-existing liability.
A ‘written acknowledgment of his liability by & debtor which s mtended
melely to save the bar of hml’ca.txon and not to gwc S rwht of aetlon s noh\
: thhm the mle ' '

. *Second Appeal No, 579 of 1900,
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SECOND appeal from the decmon of - Khén Bahadm B. E
Modl, Addltlonal First Class Subordmate J udoe AP, of Sumt

~confirming the decision of Rio Swheb G. V. Samya Jomt Second‘ .

’ Class Subordinate. Judge at Surat.

s

Suit to recover Rs. 2,624-11-6 in respecb of & loan allerred to
have ‘been made by him on 20th November, 1888; to a. partnership
-.consisting of the frst defcndant and one Uttamlam, tho fathel of -

- defendants 2, 8 and /L X

This suit was filed on the 30th March, 1808, -~ .. -
*The plaintiff contended thab the sulb was sa.ved from: the bar\
‘ of limitation as follows :— ‘ S : B

- He alleged that a part payment of Rs. 81 12 was made to ’
lum on the 11th’ April, 1891 ; that on the 2nd- Vovembe1, 1891, 8 - :
: mmaflas/cat was passed to hlm by ‘the debtors in which the sum
- of Rs. 2 366-10-6 was aclxnowledtred to be then due that in Mareh, -

1894, another part pa.yment of Rs. 800 was made, the eitry in his

“ book relating to which was in the handwh’mno of defendant 1;
that subsequent part payments were made: by defendant 1, after
:‘, allowing for which the balance of Rs. 2 524 11—6 remamed due,

whlch was the suin sued for. -

In 1893 Uttamram (father of defenda,nts 2 3 and 4) dl(}d bub-\ -

hls sons continued the partnership with’ defendant 1.

- Defendant 1 pleaded that the suit was barred by lmntahon )
. He alleged that the loan was made, not ou.the 20th. Noveriber -

. 1888, as alleged in the plalnt but on the 2nd Nowember 1888

(Kartlk Sud 1, 1945), - He denied ‘that any palt payment was
‘made on 11th April, 1891, He alleged that the samadaskat was. '
- passed, not.on the 2nd November, 1891, but on the 11th November,

© 1891, and that the plaintiff "had fra,udulently altered the date to

~ the 2nd November, 1891, in" order to save the bar of limitation. -
‘. He. contended that this was a material alteration whlch rendered”
the document null and void ; that the entry of part payment of -
l ‘R’s 300 was not in his handwriting and consequently did not give -

*a, fresh starting point of hmltat‘on, 'uld that the clalm was there-
_' foro time-barred. :

" Defendants 2 to 4 demed theu liabxhty and also pleaded I

lumtatlon

=} : T T -
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The Court of first mstance he]d tha,t the date of the ' samaa’askat
had been* altered without the knowledoe ‘and- consent of the -
defendants ;3 that_this-was a material alteration Wh1ch vitiated
~“the document and ‘that the clalm was txme—barred "lamjxﬁ’

B suit \VB.S thereforo msmlssed

This decision “was’ upheld m appeal by the Addltxonal Fxrst

Class Subordinate Judge; AP. = 7 - ~
Agamst this declslon plamtlff prefelred a second appeal to the _
Hwh Court, 7 - . - S

‘Z. A Sha/» f01 appellant (plamtlﬁ) ——The alteration in-the
date of the samadczsﬁ'at is not- a material alteration. Tt is nob -
' shown that it was. ma.de by “the plamtlif ﬁaudulently and
suchquently to the execution of the document.” Having regard to -
the date of the original loan and of the samadaskal, the altera---
- tion i is not prejudicial to the defendant. Further, we submit that
o miaterial alteration does not. wtlate a document for all purposes. i
~ Whete-a docurient forms the very basis’ of the suit, the" action
-may fail if the dOcument is found to be materlally altered. But
~ the case is otherwise whexe a document is merely ev1dence of
~‘pre-existing liability: T he samadaskat in the present case was
) adnuttedly passed by the defendant, acknowledging his ha.blhty
 for the balance due. It does not form the basis of our’suit. “An -
~ alteration in such a document does not render it moperatwe—-
]i’amasamy v. Bi’mvam O Gogun Chunder V.. Dhuronidhur® ;
Christacharin V. I(ambasa _/yu“) Gcmya .Ram v C'kamltm Smylz,(‘*)
Z’ﬂmmma v Ramac]mndm@ B R : B

@. 8. Pao for respondent (defend'mt 1) -—The nenelal prm- o
- mple of law is thata. material alteration in a document vitiates it
~ and renders it mopera.tlve if made without the consent of -the -
~ other party. Inthe present case the date of the samadaskat is -
- found by both the Courts-below to have been altered while: the -
document was in plaintiff’s possession, The alteration affects the
hablhty of thc defendant as 1t extends the time w1th1n whlch the

,f (17 (1866) 8 3 “Stad, 1. C. Roowrs (3> (1880)9M'1d.399. e
® (1331)70;11 B16. . @ Qssh4Anen . .-
& (1883)7 Mo.l 802 - T oo
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-'rplamtlﬁ' is ent1tled to0 sue. ThlS altemtlon is amateual alteratmn ; 1901~ o
and - v1t1ates the document i toto — Govindasami v. Knppusamz o m
It falls therefore within the principle laid down in the leading” - Umzma A
case of Master v. Miller® . An alteration in a document stating - -

4 falsehood is"a material alteratlon-—sGwnya Ram v. Chandan
VSzn_qh ¢ - -Even where the alteration i is not prejudicial to the..
jdefendant it has been held that ifitis ‘made while. the documenb v

“is in plaintiff’s eustody it vmates the dox.ument a]ton*etbex-——‘
Gardne) V. Wals/z ® -~ e e ‘

, -*CHANDAVARKAR, J :~This was a suxb broucrht by the plamtlff
on'the 30th March, 1898, to recover. the sum of Rs, 2,000 with
interest, which, he alleged, had been lent to defendant No. 1 and
the father of defendants 2-t0 4 on Kartik Vad 2nd, Samvat 1915
(i.e. 20th November, 1888). 'To brlnw his claim within: 11m1ta(710n
the plaintiff relied on certain payments and aeknowled«ments
-which form the main points for consideration in_this second-.-
appeal. - Both the lower Courts have held the. clalm ‘not prove(l .
against defendants 2 {o 4, so that we are concerrned now with the
question of the liability of defendant No.1 wlone and 1t is a.rramst :
h:m that the present appeal is levelled ~ ’
-~ The first point in dispute between the par t1es is-as to. the. date
of the original loan. The plamﬁlﬁ allerres that it was advanced on
Karhk Vad 2nd; Samvat 1945 (i.e. the 20th of November, 1888);
. whereas the case of defendant T is that it was advanced on Kartik
.Sud 1st, Samvat 1945 (i.e. the *2nd Novembel, 1888).. The
~ Joint Second Class Submdmate Judge at. Surat, who tried the
R suit, did not go into that question, but’ reJeeted ‘the claim of “ths’
plam(nff on - other “grounds, . The Additional First Class Sub-
~ordinate Judge, who heard. the- appeal, 1alsed an issue on the
' pomt but though he was < inclined.to believe on the evidence of -
pla.mmff and his neighbour Fakirehand, corroborated by plamtxﬁ’
. {hdmékAdta or ledger account, that the loan wasadvanced on Kartik -
“Vad 2nd, Samvat 1945, yet he did nob consider the question.
1mportant and deemed it unnecessary. to record his finding upon’
- the i 1ssue, because in his opmlon the plamtn‘f’s case mush fml on.
- (1889)12Mad. 239, .. . ® (188])4:All 62, ; e A T
: (2) Smlth’sb c. Vol I. 10th Ed P 777. (4) (1855) 24 L. J. Q B Py ‘283 at . 238
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-the nfround that the acl\nowledgment of Samvah 194'8 ‘relied upon
by the plaintiff to save the bar of lumtatmn havm@ beenv,

U\mnnm A nuternlly altered, was 1nope1at1ve '

The- acknowledgment is- a samadaskat and forms part of :

- Exhibit 55. In his-plaint the plaintiff averred that this acknow--
" ledgment had been made on Kartik Sud 1st Monday, Samvat
1948 (é.¢. the 2nd November, 1891}, The first defendant, on the -
. .other hand, alleged in his written statement that it had been
“ made on Kartik Sud 10th or 11th (the 11th of November, 1891),
-and that it had been altered flom the latter date to the former.
- Neither of the Courts below has come to any definite_conclusion
83 to the date on which the -acknowledgment was made, because
_they hold that as the ‘data of the acknowlédgment has been
- tampered with there has been a material alteration which vitiates
. the document. The Second CIas:. Subordinate J udge con‘]ectured,
~ “that the samadasl»at was "passed on Kartik Sud- 1st” The -
~ Additional First O‘lass Subordinate Judge in appeal felt. inclined
- o take the same view. But they both held that in ‘any case,
- whether the alteratlon was, as suwested by. the plaintiff, from
" “the 2nd of November, 1891, to the 11th of November, 1821, or, as

suggested by the. first- defendant, from the 11th of Novémber -
to the 2nd - of Novembe\ y 1891 as the acknowledgment had

\‘f:been materially altered, it was void, according to* the principle |
" of the rulings in Govmflasam v. Kuppusamz(” and Gogun V.

Dhur onid hur. ) :
. The prmcxple of Dnomh Iaw Whlch was first lmd down in

T

- Pigot’s case,® that” the material alteration of a document by a
_ party -to it after its execution without-the consent of the other -
. party rvenders- it void; has been followed in India.. Butall the
decisions w hlch have been mted at the Bar from the L‘no-hsh and -
_~ the-Indian Law’ Reports relate to cases in one and all of ‘which-
. the “altered mstrument was the foundation of the plamtlﬁ’s claim’ B
- and the source of the defendant’s obligation ov liability. 'l‘hcy‘
" . were cases of ertten contlactg or bonds or bills of exchange o1
“similar instruments, as to whlch it may be taken as scttled law .
. both in i[]nglzmd and. here that a materml alteratlon avoids the”

‘

(1) (1339) 10 Mad. 239,° S (1881) 7 Cal. 616
-39 ch. 266, 11 Rep. folm 2a.

o
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instrument where the ‘action is on the instrument itself: see’
- Agricultyral Cattle - Insuramce: Company - v. Fitzgerald® Tha
. decisions cited in the notes to the case of Master v. Miller in Snnth’

- Leading Cases also make that clear. _As pointed out in the case of

+ Earl-of Falmouth v, Roberts,® there is a distinction between cases i
- in which the altered instrument is merely evidence and those in .
- which the obligation sought to be enforced'is by reason of the .
. instrument itself. ¢ 'The rule of law,” said Parke, B.; in that case,

“applies where the obligation is by reason of the instrument.”
To the same effect was the principle of Pigot’s case construed by
-Campbell, C.J., in Garduer v. Walsh® -But even as to that
‘ Courts in England have ruled in some cases that under certain
‘circumstances and for certain purposes the altered instrument

- may be looked abt to see the real termsof the contract. (See

Pattinson v.. Luclcley(“)) Bub no case has been cited to us- nor
" have we been able to find any in which it has been laid down

either in England or here that a written acknowledgment of his

. liability by a debtor becomes void and inoperative if it is mate-
' rially altered Wlthout his consent by his ereditor. ~ An instrament
which creates a hablhty and gives rise to a cause of action is one
thing and a written acknowledoment. of that liability is another;

-The distinction between the two was clearly pointed out by their

Lordships of the Judicial Committee of the Privy Council in
Gopelishen Goshamee v. Brindabunchunder Sircar Chowdhry®.
Their Lordships said :—“ The authorities which have been mainly
relied upon in order to show that there has not been a sufficient
acknowledoment within the per1od of limitation in the present
case were cases of actions on promlses, decided on the Statutes
of the 21st Jac. 1 and the 9th. Geo. IV. e. 14, The principte of

these decisions is not apphcable to a case like the present. They -

depend not upon the effect of an exception in the Statute, but
upon the prmcxples of the Common Law with vespect to-the cause

of action. The issue joined made it incumbent on the plaintiff

to prove a promlse made within six years and such as to agree
Wlth tha.b lald in the declamtlon In such - cases, ‘acknowledg-.

;o) (1851) 16 Q. B, 432 pp: 440-441, - (9 (1855) 56 & B. 83 at p. 91,
@) (1842) 9 M. & W, 469, #) (1875) L. R. 10 Ex. 330,
: " (5) (1869) 13 Moore's I A, 37, -
B 8927 . SRR
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they sustain the promise alleged: there is no exception within
which- they come : and these cases are to be regarded simply as

“actions brought on promisés_ made within six years. -But the
cases within which acknowledgments are operative by way of -

excoption are of a different character. In these the.action must

be maintained on the original security : and an acknowledgment
* within ‘the prescribed period of limitation shows that the
~ obligation was then subsisting and unsatisfied : a promise to pay-
~ is not required.” And further on their Lordships go on to say:

“Tt is one thing to acknowledge a debt and another to promise

on a liberal but yet a fair and-just construction of those Statutes.”
A written acknowledgment then is merely evidence of the

original liability which it secks to keep alive. = According to -
section 19 of the Limitation Act, all that is necessary to make it -
evidence is that it should be ““ made in writing signed by the party.
against whom such property or right is claimed or by some person
through whom he derives title or liability,” It may be contained-

in a deed or a letter or a.deposition or an affidavit or in any

“other form, Having regard then to the prov1s1ons‘ of the
Limitation Act ‘we think that a written acknowledgment, which -
 is inténded to save the bar of limitation and not to give a right .
. of action, does not come within the principle laid down in the

 decisions following the rule in Pigo#’s case. In the case before us -
- what is relied on as an acknowledgment under section 19 of the
- Limitation Act is a samadaskat, as to which it has been held

that it is merely an admission of a balance due and is receivable -

~ments, whether by words or acts, are of no avaﬂ save g0 far ag-

. to pay it, and this distinction is recognized by the terms of the

‘law relied on by the defendant.” The decisions on the sufficiency
* of acknowledgments within the exceptions in recent Statutes of
~ Limitation have (as Sir Edward Sugden has observed) “ proceeded ~

?

in evidence, though unsﬁé.mped: see Dhondy v, Naragan® As -

() (1863) 1 Bom, H, C, 47,

~ soon as the acknowledgment is made, the Statute of Limitation
" 'says that it shall have the effect of prolonging the periéd of °
" limitation-and there is neither reason nor principle for extending

the rule as to material ‘alterations. in a deed to it and undoing
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that effect. In the case of a deed, said Bramwell, B., in- Pattison
 v. Luckley®, “ where a person claiming to be paid for work did
the work under an instrument of contract, that instrument,
though altered in a material part, is still-the governing document

to determine the rights of the plaintiff.”” = Equally where a statute -
attaches a legal incident to- an instrument,” that instrument,

though altered, must continue to be the governing document for

the purposes of the statute. It is true that the reason of therule . .
laid down in Pigo#’s case has been pointed out to be the fraud or =
- laches of the party altering the deed or instrument or allowing it *

‘to be altered while it was in his custody. But in no case has the -

fraud been held to vitiate every document which is adduced
merely as evidence in support of a claimor contention. If the

rule were extended indiscriminately in the way we are asked to

extend it here to all documents which are put’ in merely ag
evidence, it would operate harshly and shut out true, because it
is altered, into false evidence. The rule hag béen bdrrowed from
- the English cases by.our High Courts and applies to bonds or
other instruments creating per se rights and liabilities on the

ground that it is consistent with justice, equity and good: ,
conscience. - But we do not think that the rule of justice, equity

-and good conscience requires that it ought to be carried further
and applied fo documents which are not the foundation of &
_ plaintiff’s claim but are merely ev1dence of a defenda,nts
 pre-existing liability, : S

The acknowledgment bemg then operatlve the question is—

- what is the date on which it was passed ? The lower Court has’

indeed, discussed that questionin its judgment and given some
reasons for holding that the original date is that given by the
- plaintiff, é.e. Kartik Sudh 1st, Monday (the 2nd of November,

1891), but it is clear that the Court did not mean to come to any .

- distinet conclusion on that question of fact, because, though it
raised the 9th point to -cover that question, yet it has not
- recorded any finding on it on the ground that a finding is
unnecessary, We must therefore send back the case for a
- distinet finding on the 9th point raised in’ the lower appellate
Court, That point includes the question as to ‘the date of the

W (1875) L. R, 10 B, 330,
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1oan by the plamt]ﬁ' to the defendant In determining thislatter
point, we would ask the Court to bear in‘mind with reference to

the respondent’s contention that the plamtlff’s thdmhhita orledger  ~

account is not admlsS1bIe because it was not written at or about -

- the time of the loan, the recent ruling of the Privy Council in

_Depm‘y Commissioner of Bara Banki v, Ram Parshad,® where
(dlft'ermg from Munchershaw Bezonji v. The New Dhurumsey

© Spinning and Weaving Company®) their Lordships have held
- that an account to be “regularly kept? within the meaning of -

~ section 34 of the Evidence Act néed not be writben fromi'day to

. day or hourly as the transactions have taken place and that the -

time of making the entries may affect the value of the accounts
but cannot affect their admissibility, -~ = - -

In order to enable this Court to d1spose of the case ﬁnally, the -
lower Court should also find whether, as ev1dent:ed by the credlt

~ entry of Rs. 81.12-0 in the plaintifi’s thdmbhdta or ledger account
of Chaitra Sudh 3rd, Samvat 1947 (i.e 11th April, 1891), the R

‘plaintiff received ‘the said amount on that date as alleged by him,

 and Whether the entry is in the ‘handwriting of defendant No.1.

The reasons given by the lower Court for not determining the

" question are not sound in'law. -Though the plaintiff did not
- specifically rely upon this entry in those paragraphs of his plaint

where he showed the ground upon which he claimed exemption
from the ordinary penod of limitation, yet he did mention it in
paragraph 3 of ‘it, and we think that" there was & substantial

" compliance with the spirit, if not w1th the letter, ‘of section 50 of

the Code of Civil Procedure. There is no Justlﬁcatlon whatever

for the lower appellate Court’s ‘remark that this entry was not .-
relied upon by the plaintiff « throughout the trial in the ﬁrst
Court”” The plaintiff in his deposition swore that the entry was
in the handwriting of defendant No. 1 and had been made in his

- (plaintift’s) presence. Defendant No, 1 was examined about it

and the Second Class Subordinate Judge refers to it in; his -

;judgment. Tt was not indeed mentioned in so many words in the -

grounds of appeal to the” District Court by the plaintiff ; nor was -
the. entry of Rs. 300, Whlch the lower Court, has found to bef",

(48] (1899) 27 Cal, 118. T - (1880)4Bom. 576
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" genuine, mentioned in those grounds. The third ground.of

appeal, which relates to payments and acknowledgments made by

" defendant No. 1, raised the question as to all of them., - As'to the -

other payments alleged to- have been made by the defendant, the
lower appellate Court has found the ﬁrsb credit entry of Rs. 300
“to -be proved and in the handwriting of the defendant and the

_other entries are admitted to be in his handwriting by the -
_defendant. - We must take them to be payments under section 20

~ of the Limitation Act.". ' -

- We must therefore send the case bacL to the lower appellate‘ i

Court for distinet findings on the following issues : —
1. What is the date of the loan advanced by the plaxnblﬁ to .

the defendant ?
- Is the credit entry of Rs. 81- 12 in Exhlblt 32in defendant.

No. V’s handwriting, and is it an entry of payment under section

20 of the Limitation Act ?

- 8, What is the date on which the Wmtten acknowledgment ‘

in Exhibit 55 was passed by defendant No. 12

Findings to be returned within a month,
‘ Issues sent down.

-

APPELLATE CIVIL.

Bey'ore Sir L. Jenkms, Clief Justise, and .Mr. Justice Olzandamrkar

VINAYAK GANGADHAR BHAT (OBIGIFAL DEFENDANT), APPELLANT, ¢.
KRISHN ARAO SAKHARAM ADHIKARI (ORIGINAL PLAINTIFF), —
RESPORDENTS.*® . L

Small Cause C’ourt-—Junsdwtwn qf-—Quesmn of tztle—-}’m:;mczal Swall

_Cause Courts Act (IX of 1887), section 23—~Claim 2o possession of land

when: title to land disputed— Second appeal——-C’wzl P¢ ocedure C’odc (X v

of 1882), section 586—Practice.

The plamtxﬁ sued to reoover Bs. 75 as tho utpan (mcome) of certaln lands,
- In his defence the defendant raised the question of the title to the land The
plaintiff obtained a decree, which was confirmed in appeal.
Held, that the suit, although raising the question of titls, was a suit cogniz-
able by & Small Canse Court, and that therefore under section 586 of the Civil
+ Procedure Code (XIV of 1882) no second appeal lay. )

AY

* Second appeal No, 92 of 1000,
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