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) APPELLATE OIVIL

Before Mr. Justice C’handavarlcar, on refbrmce Srom My, Justzce Ormaly
cmd Mrs Justice Whitworths . - :

ARDESIR (ORIGINAL PLAmmFF), APPELLANT, v.,VAJESING L
’ (ORIGINAL Derexpawt No. 1) RES?ONDEW* /,' o L

Lmnlcdw/z—-LmztatzonAct (X7 of 1877), Sch, II Aris, 62 amd 97—Conimct-—~

Failure of consideration—Vendor and purchaser—=No title in vendor to part .

of land sold~—Failure to give possession to vendeo~Suit by mendee for reﬁmd of

purchase. money-Compensaiwn-—-Damages
L4

© On the 25th Angust, 1891, A sold certain property - consisting of'fort&-two

~scparate plots of land to the plaintiff by a sale deed which contained the usual

covenant for quiet enjoyment. The plaintiff obtained possession of thirty-six-
of thé plots, but not of the remaining six. The occupants of the latter had been

" in possession for many years and claimed to be owners of them. On 6th’

September, 1897, the plaintiff brought this suit for possession against A (his -

- vendor) and the occupant of one of the six plots, and inrthe alternative he claimed

compensation from A. . Both the Jower Courts found that A’s title to the plét in

question had been oxtinguished at the date of the conveyance to the plaintiff .

in 1891, and they held- that the. plaintiff’s ‘claim for compensation was barred
}y Limitation under Article 62 of Schedule IT of-the Limitation Act (XV of
--1877). On second appeal it was contended that the plaintiff’s vight to compen-
sation arose only when the lower Court decided that he -could not obtain posses-
sion of theland and that consequently hls claim fell w1thm Altlcle 97 of the
Limitation Act, and was not-barred.

Held, (Whitworth, J., dissenting) that Artlcle 62 apphed ‘and that the plam
tlff’s claim for compensation was therefore barred. As A (the plaintiff’s vendor) -
had no title to the land at the dato of conveyance, the contract of sale was "void
ab initio : there was then a failure of consideration and the plaintifi’s cause of

" action for compensation arose on that date.

SECOND appeal from the decision of Réo Ba.haidur Lalshankar
Umiashankar, Additional First Class Subordinate Judge, A. P.; of
_ Ahmedabad, confirming the decision of Rdo Siheb C. H. V. akll
" Second Class Subordinate Judge at Dholka.

In 1861, one Vajesing Prathiraj (defendant No. 1) purchased a-
_share (wanta) in a télukdan village cons1stmg of forty-bwo plots
of land.
~ On the 25th of AuO'usb 1891 he sold the whole of his share
lands to the plamtlﬂ’ Ardes1r Kavasy, for Rs. 5,000, bya sale-

* Second Appea.l No. 31" of 1900,

1901, ,
Fob ruary 19,

ey
Y



R

~ 1801

T, ARDESIR

A
. "VAJESING,

THE INDIAN LAW REP‘ORTS., [VOL. XXV.

‘deéd which contamed 8 covenant for qulet cn;;oyment in the“

following terms :

‘Should any one pub. forward a I'lo‘ht or clalm or cause. obstructmn or

" hindrance or make quarrel or disturbance in connection with this « wanta ” hnd,
I and my heirs and replesentatlves ave to answer for the same,

*Plaintiff got possession of thirty-six out of the forty-two plots

" sold to him , but he was unable to get possession of.the remalmng‘
. six, the occupants of these plots clalmmg them as theu own

B prop erty.

_ On the 6th September, 1897 the plaintiff ﬁled th1s suit to recover ’

“ possession of one of the six plots of land, The first defendant

was the plaintiff’s vendor, Vajesing Prathiraj, and the sccond -
defendant was the occupant of the land.  The plaintiff alleged that
his vendor (Vajesing) ought to have put him into possessien, but
had not done so ; that in January, 1896, possession was demanded

* from both the de{endantq but without effect. He dated his cause
“ of action in respect of his claim for possession on 25th August,
~1891, the date of the conveyance to h1m, and he claimed possession

and the rent for the thi*ee years. 1894, 1895, 1896, He further-
prayed that if the Court should not -award him possession, it -

. should award him as-damages against the first defendant, his

vendor, the sum of Rs. 200, being the market value of the la,nd
together with the three years’ ‘rent. v

© The Court of first instance found that the ﬁlst defendant
Vajesing had- never obtalned possession ' of the land ; that the

* second defendant had been in adverse possession of 1b from the

date of the first defendant’s purchase in 1881 and even- prior to

- . that date, and had remained so up to the date of this suit, and that i

the plaintiff’s claim to possession was therefore now barred by

- limitation. It further held that the plaintiff’s claim against the
_first defendant for compensahon was also barred under mtlcle 62

of the Limitation Act (XV of 1877).
The decision was upheld in appeal by the Add1t1ona1 I‘lrst

Class Subordinate- Judge, A, P.

- The plaintiff filed a. second appeal in the High ("our[ Thev

~ only point argued in .appeal was as to whether his - claim for
_ compensation against the first defendant was barred The second
“ defendant was not made a party to the appeal. '

The . case was heard by a D1V151on Bench- (Candy and tht-

' Worth JJ)
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Gan]mt Sada&iow Rﬂo for appellant’ (pla,mtlff) —-The plaminﬁ"

clalm to compensation against his vendor (defendant 1) is nob -

" barr ed Time did not begin to run against him in respect of this
- ,b;clalm against his vendor until the date of the lower Court’s -
decision that he could not recover the land itself by reason of the -

- adverse possession of the second defendant. - . He is entitled to
reeover the money which he paid to hisyendor, the consideration

' for such payment having failed. But it did not fail until the lower

Courts held that his vendbr.{defgndghﬁ ‘1)mbad lost hig title, and .
~could not give possession.of the land, The plaintiff’s right of -
. “action acerucd then—Article 97-of the Limitation Aet. - It did not '
" acerue at the date of the plaintiff’s purchase in 1891, for at- that
"~ time his vendor had still a title. ~ Jt. had not then become-

éxtinguished by the adverse possessmn of the second defendant

-or twelve years, The case is.governed by Hmmmm Iamat v.

Hanuman Mandur®  and  Venkatanarasimhulu:.v. Peramma®

‘Further, the' indemnity clause in the sale-deed distinctly
. provides that the vendor will be responsible personally if any -
“obstruction to possession be offered by a third person.. The -

" plaintiff is entitled under this clause to’ clmm compensatmn ‘when
~ he is obstructed in taking pessession. -This indemnity clause is

" in the nature of a covenant for qulet enjoyment, and. the cause of
" action accrues when the covenant is bloken—Dart’s Vendors and
~ Purchasers (6th Id. ), page 880 Sugden * on - Vendors and_

K Parchasers (144K BQ.), page 610 ;' Raju Balu v. Krisknarao.

. N. Mehta for respondent (defendant 1) -The plamtlﬁ"’

- claim for compensation is barred. - Article 62 "of ‘the Limitation
- Act applies and not article 97.. The Courts have found that at
“the date of the plaintiff’s- purchase in 1891 from ‘the: first

- defendant, the title of the latter had already been lost by the

. adverse possession of defendant 2. There was therefore a failure
- of consideration at the date of the conveyance to the plaintiff and’

 he should have sued the first defendant within three years from

“that date—Hanuman IKamut v. Hanuman Mandurd - The case
'of Venl:atanamszm/mlu Ve Z’ef amma(5) 1s dlstmwulshable In that

o) (1891) 19 Cal, 123, - ® (187;)2Bom. 273,
/ (v) (1894) 18 Mad, 173.° : @) (1887) 15 Cal, 6L,
<t L) (1894) 18 Mad. 178, ~
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case the purchaser had got possessxon under hls conveyance and;

afterwards lost if, ‘and it was beld that the cause_of . action axose’
- when the possession was lost. . Here neither the plaintiff nor

“his vendor, however, had poqsessmm A B

“= The mdemmty clause rehed upon - by - plamtlff 1efere to
. disturbance of possession -after it had-been obtained and not to
‘resistance offered at the very outset to the taking of possession. ¥_
-~ That clatise therefore does not help the: plaintiff in the present

case. - The English cases draw g dxsbmctwn between a covenant -
for title and & covenani for quiet en;oyment In the onc. case

_Jimitation runs “fromi the date of conveyance. In the other from.
- the date.of the breach thereof,. The p1csent case falls within the~

ioxmel category, and - thercfore - plaintiff is not entitled to claim.”

any leheE-—Dmt on Vendms ‘md Purclnsels (Gth Ed s page 881

[

CANDY, J -—In my opmlon the clmm to compensatmn, whleh is

< the only claim before us, is clearly barred, so it is nnnecessary to\
- consider such questions as misjoinder &e. The first defendant in.
1831° purchased a -“wanta® consisting of numerous fields. - Of

‘these it is found as a fact by’ the lowver appellate Court that the -

" Afirst defendanb _nekrerzio!ohnined possession of the field now ‘in_-
- dispute in tho present suit. It was held adv ersely by the second”

w(lefenda.n.b Nevertheless, ten years afterwards in (1891) defendant -

- sold this same “wanta’’ ‘to the plamtlﬂ' and by the conveyance
.-he purported to-conv ey and give possession of the whole wanta,”

" including the-field now in dispute, which ibis found a3 faet he
i_fne& rer had in his‘own poesessmn ‘

“Thereisin  the conveyance the usual covenant for : quiet en]oyment

(should_ any one puf forward a claim, or cause obstruction

&e. L'am to answer for’ the sa,me) ‘but this from the very nature

"o the case’ cannot be 1eo'a1~ded as a covenant that if the “endor

falls to pubt the purchaset in possession. of any part- of the

o ploperty, then the vendor will be liable for damages ; for by. the
v,;v,‘,terms of the conveyance possession 'had been transterred to the
BN purchwsex ‘As remarked above the eclause.is the nsual covenant

- for: qulet enjoyment, i.¢. that if any one assails the pmchasel S
_possession (viz. the possession which had wheady been g1ven)
the vendor Wﬂl be ans wemble.

-
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", On 6th September, 1897, the preseiit suit was.filed by the
purchaser against the first defendant his vendor, and against the

second. defendant the person -who had been and is still in-

possession of the field in question, to obtain possession of the said
field, asserting that his vendor ought to have put him in

possession, but had not dome so; that both the defendants were
* asked in January, 1896, to deliver possession, but they failed to
_do so, whereby plaintiff loses the rent (sant4) of the land. Dating

his cause of action in respect of possession as 25th August, 1891

. (the date of the conveyance to .plaintiff), he claimed . possession
and three years’ rent (1894-95-96); and should' the Court be
" unable to award possession, he asked the Court to decree him

from the first defendant the sum of Rs. 200, the market value of -

the said land, as damages, together ‘with the three years’ rent.
It is evident that the sum claimed as damages or compensation

was a proportionate share of the purchase-money of the whole .
“wanta”. " As plaintiff said .in his appeal to the District Court, -

he was entitled to recover from the first defendant the amount of

the sale, which must mean the proportionate share of the purchase-
money., - There is not in the plaint any mention of the clause in -

the purchase deed covenanting for quiet enjoyment, and there
is no reason for supposing that that clause was the foundation of
the suit. : : ' :

The question is, what is the period of limitation for such a suit? -

The answer is, in my opinion, to be found in the judgment of the
Privy Council in Hanuman Kamat v. Hanuman Mandur.® In that
case Doalat Mandur, who was joint with his sons, sold to plaintiff
“an undivided share of the joint property. There isno suggestion
in the report of the case (see also 15 Cal. 51) that the conveyance
purported to recite that possession was actually given to plaintiff,
From the nature of the subject-matter that was impossible,

When the plaintiff tried to obtain possession he was resisted by -

the sons, who under the law as administered in Bengal refused
their consent to their father’s alienation.. In a suit brought by
the plaintiff-purchaser to recover back his purchase-money, the

question arose as to what was the article of the Limitation .Act

A . (1) (1891) 19 Cal, 123,.
- po02—4 , ~
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‘ apphcable. Their Lordslups held that if theve never was any 8

Anm:sm :

consideration, then the -price paid by the purchaser was money -

* Lad and received to his account by the vendor (article 62). But

if the sale was only voidable on objection taken to it by the other

- members of the joint family, then the consideration did not fail

ab once at the date of the purchase deed, but only from the time

' when the plaintiff endeavoured to obtain possession of the
. property, and being opposed found * himself unable to. obtam,
“possession (article 97).: ’

Applying these prmclples to_the present suit, the case seems

~clear. ' Quoad the field in question, the failurc of consideration

was a failire from the begioning. Plaintiff purported to sell and - -

-~ give possession of a field which had never been his property or in
* his possession. The contract was from the first void, Under -

this view article 62 of the Limitation Act_applies and the suit »

~ for the return of the purchase-money was barred. This view is
" borne. out’ by the decision of the Madras High .Court in
" Venkatanarasimhulu -v. Peramma @ In that case the vendor
'executed a sale-deed of certam land, received the acrreed

consideration and placed the _purchaser in possession. Thus the

~ contract was completed and it was impossible to say that it was
* .void ab initio. Here it never was completed as regards the field

now in dispute. - .
..I would confirm the - decree of the District Court mth co:ts
As my learned colleague differs, the case must be referred to a

thlrd Judnre :

WHITWOB.TH, J :—Both the ]ower Courts have held that the
pla,mtlff’s claim for compensation against the first defendant is
time-barred ; and in so holding they have purported to follow the

- ruling. of the Privy Council in Hanumaen v. Hanuman.® But
- that-ruling does not seem to me to support the conclusion arrived

‘ab in this case. On the contrary, I would take it, as the Madras
Ihgh Court has taken it in Venkatanarasimhulu v. Pemmﬂza,(l) -

' as leadmg to the- opposxte COnclusxon

* The view taken in this case is that as the ﬁrst defendant had :
no title to the land in suit when he purported to sell it to the -

»

(1) '(1894) 18 Mad 173.
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plaintiff’s suit should have been brought, according to article 62
of the Limitation Act, within three yeays from the date in 1891,

But in Venkatanarasimhulu v. Peramma also the defendant © had

‘mo title to convey ”’ to the plaintiff, and yet, following the same
decision of the Privy Council, .it was held that the suit brought
'in 1892 on the purchase deed of 1885 was in time—article 97
and not article 62 of the Limitation Act being held applicable.
It is true that in the Madras case possession of the property sold
had been given, and in this case it had not; but I do not think

that that fact alone, important as it is, is sufficient to determine -

the question of limitation. The loss of possession once given
may carry the starting point of limitation forward to the date of

the loss, but a reasonable expectation of obtaining possession may, -
1 think, equally carry it forward to the date When that expecta- :

tion is defeated.
Now in the present case the property in questlon is o small

part of a wanta estate which the first defendant purported to sell -

to plaintiff in 1891,  The value claimed is only Rs, 200 out of
a total price of Rs. 5,000. The vendor had himself purchased
the estate in 1881, He had himself obtained, and he made over
to the plaintiff, possession of the greater number of the fields ;

‘but some few fields remained in respect of which this and other
suits have been brought. At the time of the plaintiff’s purchase
a suit by his vendor to recover the remaining fields was still

permissible, and it seems to me impossible to conclude that the

existence of these fields and of the first defendant’s title to them;-

however weak that title might be, was no part of the consideration

of the plaintif’s. purchase—money. There is mo ground for -

suspecting fraud in the matter, and I cannot suppose that the
decd was made to include the whole wanta instead of only the

thirty-six fields of which possession could be given merely through -

idleness or perversity. . And if there- was a genuine contract
extending to all the forty-two fields, then I would hold that the
consideration in respect of the six of which possession was not
given did not fail until the plaintift found as a fact that he could
not obtain possession of them.

It has been determined in this suit thab the particular field in.

plaintiff ‘in 1891, the sale was void ab initio, and vt»herefor‘e'th‘e
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question has been long in the adv erse possession’ “of the secontl_
defondant : and ‘as he has not been made a party to this appeal,
that finding is final. Bup this condition was not known, and the -
second defendant’s title may not even have matured at the time
of the contract between the first defendant and the plaintiff.
According to the terms of the contract possession of the whole -
property was actually given to the plaintiff. But such a clause

" s usual when the intention is to make a complete transfer from

vendor to vendee, and has, I think, no more significance than a
public officer’s receipt, passed every month, for salary which he
has nof received. I should attach more importance to the claus e

-« Should any one put forward a right or claim or cause obstruction
“or hindrance or make a quarrel or disturbance in conuection with -

this wanta land, T and my heirs and representatives are to answer

for the same.” - For this, though also of a usual character, has a -
binding force for the future, while the other purports only to
recite something that hastaken place. But even without relying -
upon this clause I think the plaintiff acquired a right to sue

_ for compensation when he found it was impossible to obtain

possession of a part of the property sold. " However small the
hope of obtaining possession of this particular fiold may have

"been, it must according to its measure have aff’ected the amount- -

of the purchase-money. :

There ave other points arismg in this appeal and I have .
written a judgment in respect of them : but as they will require .
determination-only if the suit be held to be in time, and as my
learned colleague takes a' different view on the question of

: hm1tat10n, I Wlthhold that ]udcment now.

meg $o the above dlﬁerence of opmlon, this ease was referred to Mr Justice
Chandavarkar under section 575 of the Civil Procedure Code (XIV of 1882), ’
who dehvered the followmg ]udgment on 19th February, 1901 o

CIIANDAVARKAP J. --Assummg the finding of the lower Courts-

_ to be that the first defendant had no title when he sold the ‘fields

in dispute to the plamtlﬂ’ T think that the purchase-money paid
by the latter became from that date.in the hands of ‘the former -

money had and received for the plaintift’s use, There was *never\ -
any consxderatmn for 'it and the sale was void ab zmtw. That ~
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_ appears to me to be clearly the result of the transaction according

to a number of decisions in the English law reports (see Strickland
v. Turner®), and also the principle laid down by the Judicial
Committee .of the Privy Council in the case of I:Ianuman Kamat
v. Hanwman Mandur.®

- It is contended, however, for the plaintiff before me that it is
* not clear that on the date of his conveyance to the plaintiff the
first defendant had no title to the fields in dispute. Mr. Justice
Whitworth is inclined to think that he had a title on that day,
though the title was weal because the second defendant was in
possession and had two years from that date to acquire a right
by adverse possession for twelve years. Assuming that on the
date of his conveyance to the plaintiff the first def endant was
_ owner and passed a good title to the former, it appears to me
that no question of failure of consideration can arise to bring
_this case within article 97 of the Limitation Act, because the
purchager, having become the rightful owner under his executed
conveyance, cannot after that hold his' vendor liable in damages
for the subsequent loss- of the title in the absence of proper
covenants in the deed itself giving a. right to such damages.
If a purchaser can sue his vendor for- his purchase-money
because some time after he has bought ‘the property from the
true owner and become himself its owner it is lost by the subse-
‘quent adverse possession of a third party, . the purchaser would

become entitled to a refund of his purchase-money in every case -
where the property is lost "after he has acquired the ownership,
as for instance where it is' lost by accident or a natural cause,

But that is clearly not the law. As observed by Pollock, C.B,,
in the case of the purchase of an annuity in Strickland v.

Turner,® which I have above cited, if the purchase took effect,

“ though but for an instant, the plaintiff is not entitled to
succeed, for he purchased the annuity and cannot complain that
in so doing he has made a bad bargain, as the events have turned
out.”” The right to damages can arise only where the stbse-
quent failure of consideration in such a case is-due to theact of
the vendor himself, or, if it is due to some other eause, the vendor

(5 (1852 7 Bxch. 208, - (® (1891) 19 Cal, 1983 LB 18T, A, 18,
RS . (3) {1852) 7 Exch, 208. .
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deed.” Such a covenant, it is argued, there is in the present case.’

- . Reliance ig placed on the following clause in the deed of
‘conveyanco passed by the first defendants to the plaintiff:—.
- “Should any one put forward a right or claim or cause - -
. obstruction or hindrance or make a quarrel or disturbance in-
.connection with this wania land, I and my heirs and representa-
" tives-are to answer for the same,”  The contention of the first
defendant is that though there was a recital in the deed that
possession of the fields iin dispute was delivered to the plaintiff -
on its date, yet as a matter of fact the second defendant was then

~ has made himself answerable for it by proper covenants in his - :

in occupation as a trespasser, and that by the clause in question -

be read, and takmo the clause in connection with what has gone

. befme,—-partlcularly the recital that possession had been ahea&y ’
delivered—I agree with Mr. Justice Candy that the clause is no -

‘more than a covenant for quiet possession of the kind which this

. the first defendant made himself answerable for the latter’s -
' “rcla.im ” or “ obstruction.” T find it difficult to read the clause -
in that way. Reading the deed as a whole, as T think it should -

~ Court had to deal with in the case of Nagardas Saubizagyadas Ve -
Ahmedkhand  Such & covenant comes into operatlon only when -

~ the purchaser is evicted after he has been put in possession, .

Were it the intention of the parbies - to provide that the first
defendant should be answerable for failure on the plaintiff’s part

to recover possession from the trespasser or had the plaintiff-

bought on the understanding that the plaintiff’s right to
possession’in consideration of his purchase-money was to acerue -
on, and was subJect to, the recovery of the property from the -

second defendant, and that in case of failure to so recover it the

first defendant was to return the money and be liable in damages,
- they would have and should have said so in the deed itself. -

And it is the deed that must determine the plaintifi’s rights and

the first defendant’s liabilities. We cannot import terms into it
-which are not there. . Where parties have not chosen to declare
.their intentions m their instrument; those who have to constrae

it should - be, as observed by Bramwell, B, in Tarrabochia .

Hwkte,m « cha,ry in dom(r for them that Whlch they mlght but_'

m  ason o1 Bow. 175, @ (1850 1 H, & X, 163 at p. 183,
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have not done fo,f themselves' Tt is true that the recital as to

possession having been already delivered to the plaintiff is not of |

“much significance o far as his right to recover it goes,  Bub.it is
significant when we have to consider whether there isa covenant
for title as distingnished from a covenant for quiet possession,

In the case of the former in considering what amounts to a

breach, « it may be premised that, as respects  the covenants for

‘seisin in fee,” the covenants, “if broken at all, are necessarily
broken immediately upon the execution of the assurance which

contains them, so that the Statute of Limitations immediately -
begins to run in favour of the covenantor,” whereas in the case of -

- the latter the covenants “ can only be broken by subsequent
events.” (See Dart on Vendors and Purchasers, page 881, 6th:
Edition. See also Mr. Justice Green’s ruling in (1877) 2 Bom.
273.) Had the parties here intended that the first defendant.
was to be answerable for the plaintiff’s failure to -recover
- possession from the trespasser, they would not have said in the
- deed that possession had already been given. On the assumption,

therefore, that the first defendant had a good title and conveyed’

- it by his deed to the plaintiff, it must be held that there has been
~ no failure of consideration to bring the case mthm mtlcle 97 of
the Limitation Act. : .
_ Bub it is said though the title was good, yet it was defectlve,
because the possession was not with the vendor.but was with
‘the second defendant as a trespasser. And that consideration,
it is argued, brings the case within-the principle of -the Privy
Council ruling in Hanymen Kamat v. Hanuman Mandur®) so as
to make article 97 of the Limitation Act applicable to the

“present case. That was the case of a sale by the father of an -

undivided Hinda family, consisting of their joint property

of himself and his sons, governed by the Mithila law. -The father -

_had but limited authority to sell, and the sale was voidable at
the option of the sons, In other words, it was a defective sale,
which gave only an inchoate right to the purchaser, capable of

" being perfected or completed by the sons’ consent and liable to

be defeated by their avoidance. Till either of those events -

happened, the consideration for the purch wser’s pmchase-money

M (1891) 19 Cal, 123 L R, 181, A 158

603

‘1001,
Anpzsia

e,
VATEsING:



604
" 1901

Arprsin

= c‘ .
. VAzzgiNg: .

THE-INDIAN LAW REPORTS. [VOL. XXV.

was, a§ it wete, in suspense, and di_réctiy the sons avoided their -
father’s transaction, the copsidemtion failed. It must be so in
the case of transactions entered into by persons with limited =

- authority, as for instance, a manager of a joint Hindu family, an

. agent, or a minor’s guardian, or transactions which require

election by some person authorised in law to elect to complete

~ the vendee’s title.. The principle, then, which I gather from the k

ruling abova referred to is that where a sale is defective, because -
something is wanting to give it full operation, the consideration -
does not fail till that something fails to happen. That was the

' prmmple laid down in the case of Cowper v. Godmond,™ and it -

appears to have been adopted by the Leglslature in article 97 of -

: the Limitation Act, .

The case, however, before us 1s not of a.defecbwe sale, the

. completion and validity of which depended upon the consent of
" anybody. Assuming that the first defendant was owner on the
- dateof his conveyance to the plaintiff, he was the only person

entitled to sell, and when he sold the property, the purchaser’s

title was good and complete Itis true that the second defendant
~was then actually in possession, but he was in possession as a -

trespasser. The mere fact that he had two years from that date

- to acquire a right by adverse possession could give him no right .

then, . There could be therefore no question of his affirmance or-
avoidance to compléte. -the plaintiff’s title. That title was

completed when the conveyance was executed by the owner, d.e.
the first ' defendant—and the - second defendant’s wrongful

" oceupation could not. make it defective. - If, on the other hand,

we assume, what Mr. Justice Whitworth has suggested in his

" judgment, that both the first defendant and the plaintiff were on

‘the date of the conveyance ignorant of the second defendant’s

- possession, I fail to see how- that improves the plaintiff’s case on
_ this question of limitation. = All it shows is that the vendor’s and .
“the vendee’s knowledge of the circumstances relating to-the
subject-matter of sale were equal, and that there was no fraud on

the part of the vendor.  But it also shows that the plaintiff,

. whose daty it was to make properi and careful inguiries. both as |
“to title and possession before buying, was so negligent that he

T 7 (1) (1833) 8 Moo, & Se, 219,
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purchased with his eyes shut. Had he inquired he should have

known who was in possession.  His failure to make careful inquiry* -

is sufficient in law to impute to him the knowledge of what he
‘would have found out had he enquired. We must take it, then,
“that he purchased the fields knowing that they were in the
possession of a trespasser, That, however; cannot make his title
- incomplete after the conveyance was executed. ' There is nothing

therefore in the facts of the case to bring it wnbhm the punmple '

of the Privy Council ruling.

Before I part with the case, T must say a word as to the
" ruling of the 2 ‘Madras High Couct in Venkatanarasimhulu v.
PerammaY I do not think thab it is in conflict with the
conclusion ab-which I have arrivel on the question of limitation
in this case.

There seems to be no warrant in the ;;udo'ment in that case f01

saying that the learned Judges who decided it were dealingand™

meant to deal with the case of a vendor who had “ no title to
convey.” It is truc that in a previous suit brought against the

~ purchaser by a third party it had been held that his vendor .
had “no title” ; but with reference to that suit their Lordships
say in the judgment that the findings in it are not binding on
the purchaser in the suit brought by him against his vendor for’

failure of consideration, Apart from that, the jndgment is clear,

~and no_conflict arises between it and the view I take of the

questlon of limitation under article 97 when we read that

judgment with the facts of the case on which it is based. The

sale there was by a wife of her husband’s- property during his
absence. Ib was a defective sale, because the wife could be
* regarded as her husband’s agent when she was in possession
~ daring his'absence. She could not be regarded as a trespasser.
The husband could therefore affirm or- avoid her act. That was
enough to bring the case within the ruling of the Privy Counecil,
which is there cited and followed. Apart from that, this Madras
ruling deals with a case where the purchaser had on the date of
his conveyance obtained possession of the property conveyed and
continued in possession till at the instance of & judgment-creditor
of the vendor’s husband it was Judlclally declared that he had no

(¢Y) (1894) 18 Mad, 173,
B 8925 - L .

605

\ 1901.

ARDESIB

) '
VAJEIING, .



605 o “THE INDIAN LAW REPORTS [VOL, XXV,

©A%Lrighy to retain. that poasesswn.v In fact the purchaser had got
T Arpesie. -his-consideration for his purchase-money and enjoyed the benéfit
 NamaNe, of it till the judicial declaration, when obviously the considerabion
. : falled "I think the fact that the purchaser had obtained possession’
_-is'not only important but is sufficient to determine the question

. of limitation and dxstlnormsh the Madras case from this, beeause

so long as the purchaser is in possession, the consideration -exists -

and no cause of action can -arise for damages as for failure of it.

" For these veasons I agree with Mr. Justice C'andy that the demee

of the Comb below musf bQ conﬁlmed with costs, .

Uecree con/' rmcli

APPELLATE CIVIL., —

Befme Szr L. Jenkan, OIau;f Justwe, cmd Mr. Jusme C’handawarkah -
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- his own firm—Practice—Partics—Same parly cannot be plaintiff and .
I___dqfendam in ong suit—=Debtor and ereditor—Deatl of plaintiff penahng
‘ appeal——Dcﬁandant bectfmm_q plaintif—Power of Court of appeal to vary
"~ deereg on grounds ar, ising subsequently to decree—Partnership accounts— .
* Contract Aet (IX of 1872); section 264—Guar antce——l?zabzlzfy of surety
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’ Whem an mdwulual 1s a common partner in two hOﬂb’S of trade, no actwn
_canbe brought by one houso against the ‘other houso upon any transachon
‘between them while-such individual is a common. pariner. This doctrine is-
‘founded on the rule that the same individual, even in two eapacities, cannot’ be
‘both a plaintiff and defendant to one and the same action, ~

" . One partner cannot sue for money lent by him to a firm of which he xs a 3
member. The advanco is but an item in the partnership account. - :

It is open to the Court of appeal to vary a decres under appeal, not only for
error, but also on grounds which have come mto existence sinee it was passed——;
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