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- The- questlon of the rival clalms of the parties who profess to,
be: adopted by Bai Dahi cannot be disposed of in an inguiry B
under this Act, and must be reserved for future litigation by the ,
persons*interested. *Fortunately in this case Moti Chatraji, the
petitioner, is admittedly the natural heir of the deceased. Karma
had two sons, Chatra and Gtamna, and Moti is Chatra’s son; he .
is thus the nephew of Gamna and Bai Dahi. Independently of -
the _alleged "adoptions he would be the heir. The opponent‘
admitted that Moti was nephew and he himself was a more distant -
relation. The certificate application was made by Moti, and -

~under the circumstances the District Judge might have treated -

him as applicant in his own right and granted him the certificate
as the nearest natural heir. - We now make that order by varying
the decision of the District Court, and grant the certificate to

~ Moti Chatraji, and under the eircumstances remand the case to

the District Court o fix the security to be required to be taken
from - Moti Chatraji ~for réndering account of the debts &e.
received by him. The costs in the lower Court should be borne.
by each party, and in this (,ourt the appelhmt should recover

- his costs from the respondent.

L i - R _ Decme zw‘icd.\

APPELLATE CIVIL,

. Before Mr. Justice Candy and Mr, Justice Whitworth,

' RAMBHAT (ortarxat Puamvties), o. SHANKAR BASWANT
’ (ORIGINAL DEFE\‘DANT) LA

Jumsdzctw"b—- Defendants non-resident j’omgners—()awse of actwn ar mng_
within _)uﬂsolwtwn-—C’wal Procedure Code (det XIV of 1887), section 17, -
explanatwn ITT—Letters Putent, clause 12—Small Cause Courts Aot (IX’
of 1887), sectwn 1, ’ c °

Under the Civil Procedme Code (Act XIV of 1832) Bmtxsh Courts are,
empowered to pass judgment against a non-resident foreigner. provxded that-.

g the cause of action hay arlsen within the Jumsdwhon of the Comt plonouncmo-‘ \
- the ]udvment. '
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REFERENCE by Rdo Bahddur Gangadhar V. Limayo, First Class

- Subordinate Judge of Belgaum, under section 617 of the vaﬂ
oncedme Code (Act XIV of 1882). ‘ '

“The "question referred was whether the Courb at Belmaum had
Jumsdlctmn ‘to try this suit, the cause of action having arisen ab
Belgaum, but the defendants’being residents and subJects of a.

foreign State, namely the State of Sdngli. - .

The suit was brought to recover Rs. 500 due on a promissory
note admittedly executed by the defendants’ father at Belgaum,
and in vespect of whlch several payments had been made at

Belgaum

- The opinion of the referrmg Judge was that he had no Jurxsdlc-

txon, but he referred the pomt to the High Court.

“N. P Patunkar (amzcus curice) for the plaintiff :—

Under section 17 of the Civil Procedure Code, the Court at
‘Belgaum had jurisdiction to entertain the suit as the cause of
action arose there. We are bound by the Civil P1ocedu1e Code,

and if, under its provisions, a Court can take cognizance of a suit, -

it must do so, even though in domo' 80 1t may violate the rules

of international law. -
"~ The defendants: having submitted to the Jurlsdlctlon by

" appearing ‘before the Court, it is not open to them to plead that

~ a decree cannot be passed against them as thoy are subjects of a -
" foreign State—cf. Presidency Small: Cause Courts Act (XV of

1882), section 18, Gérdhar v. Kasszgar © Ram Rayji v. Pml/:a(l-
das,® Bhawrao v. Lakshm: b, ‘@) v

N. 4. Skiveshvarkar (amicus curie) for the defendants :—

It is not disputed that Sangli is a foreign State and that it has

an independent civil -jurisdiction. -- The question is whether a

British Court has jurisdiction to entertain an action in personam’

" against the subject of a foreign State? The answer to this ques-
tion depends upon the consideration of two points, namely,
whether the Court is judicially competent to entertain the action
and how far its judgment would be effective. Its competence is
to be detemiined by section 17 of the Civil Procedure Code and

(§) (1893) 17 Bom. 662. -~ @ (1895) 20 Bom, 133,
© (1390) 20 Bom. 607,
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the effeétiveness of the judgment by reference to the rules of
Private- International Law. An effective judgment is & decree

‘which gives to the person who obtains rights under it an actual
" and not merely a nominal right, that is, a right which, if aided by

the sovereign whose Court has dehvered judgment, he can enforce.

- (Dicey on Conflict of Laws, pages 37-39.) The State of Sdngli

being admittedly a recognized foreign State, the decree whicha
British Court might pass would be treated a nullity, creating no
obligation and entxtled to no respect. One of the essentials thus
being wanting, the British Court has no Jurlsdlctlon

" Section 17 of the Civil Procedure Code should be interpreted
and ‘acted upon consistently with the rules of ‘International

"~ Law, The plaintiff must sue in the Court to which the

defendant is subject at the time of the suit. - Gurdyal Singh v.

. Réja of Faridlot® Clristien v. Delanney,® Kessowfs. v Khimfs,®

International Law by Sir Robert Phillimore, vol. IV, section 891.
Merely appearing before the Court and pxotestinw against the
jurisdiction does not amount to subrmssmn to 3ur1ﬂd1ctlon——1’aw v
cmcl Co. v. Appasmm ®

- C&NDY J. —-The faets wlnch have given rise to tlm 1eference
are these:— -
Slnnkar a 1esxdent in Manhal a vﬂlzwe of the S‘ino'h State,
borrowed a sum of money from the plaintiff, a resident of
Belgaum, and passed a document (Exhibit A), which bhas
been termed a promissory note, It is, strictly speakmg, merely a
recelpt .No doubt there isan 1mphed promise to pay the debt,

and it has been found as a fact by the Subordinate Judge that -

the document was passed and part of -the debt has been repaid

“at Belgaum, and that the cause, of action arose within his
- jurisdietion, g : '

Having regard to explanation IIT .of section 17 of the Civil |
Procedure Code, it must be taken that in the plesent suit brought
by the plaintiff acralnsb the sons of the deceased Shankar to recover

] the balance of the debt the cmuse of action arose within the local

hmlts of the Jurlsdlctlon of the Subordinate Judge of Be]ouum;

N 1894) 22 Cal, 222, ® (1888) 12 Bom. 507,
) (1899).26 Cal, %L, . (9 (1830) 2 Mad. 407,
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~Defendants were summoned through the Séngli authorities, and ‘
Ramomar

- one of the defendants appeared by pleader and contested -the

jurisdiction of the Subordinate Judge to try the suit. This is the -
- question which has been referred to us under section 617 of the )

-Civil ‘Procedure Code (XIV of 1882). :

_ If we are to be guided by the current decisions- of the Bombay
‘High Court, then, no doubt, the question must be answered in

favour of the Subordinate Judge’s jurisdiction. In Kessowji v.

Klimji® the point decided had reference to clause 12 of the

Letters Patent, which ecmpowered the High Court in the exercise -
of ils ordinary original civil jurisdiction to try suits (not being -

suits for land, &c.) —

=

(a) if the cause of action sha]l have arisen within the™local

 limits of such jurisdiction; or
(8) if the defendant at the time of the commencemenb of the

suit shall dwell, or (2) carry on busmess, or (3) personall; work
- for gain within such limits,

‘ Clause (a) did not require consideration, as it was admltted‘
that the cause of action arose wholly without the jurisdiction; It
was also admitted that the defendant did not dwell or personally’

“carry on business (work) for gain within its limits.  Scott, J.,
held that he was bound to give the word ¢ defendant ”’ in the
above clause a double meaning, 4. ¢, a limited sense as regards

jurisdiction _over those who carry on trade (b [clause2])—and a- -
general sense, inclusive of foreigners and British subjects, in its
application to those who person‘ally‘ woik for gain or dwell (b [3]
and [1]). It was clearly admitted throughout the judgment that
if the cause of action arose within the local limits of the jurisdie=
tion, then the Court would have jurisdiction even though the .

defendant might be a non-resident foreigner. This had been the
view taken Ly Bayley, J., in 1872 in Hu gopal v, Abdui® in
~which the amount sued for was the balance alleged to be due in
respect of moneys lent in Bombay by the plaintiffs to the deceased
Haji Mahomed Khan, & resident of Ajmere. Bayley, J., said:

“ An action might unquestionably have been brought against him
in this Court in his lifetime, and his death by the act of God does -
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them in Bombay they had achiréd to have their claims against

‘him or his estate wherever it might be situated, adjudicated upon- '
in the High Court of Bombay.”

The decision of Scott; J., above noted regmdmg theé words -
“ carrying on business,”” given in 1888, was virtually overruled by
Sargent, C.J,, and Starling, 7., in 1893 in the ease of Girdhar v.
Kassigar,® with reference to section 18 of the Small Cause Courts
Act (XV of 1882), which provided that the Small Cause Court should
have jurisdiction ¢ («) when- the cause of action has arisen within

' the local limits of the jurisdiction of the Small Cause Court (with
" theleave of the:Court), or (0) when all the defendants at the time

of the institution of the suit (1) actually and voluntarily reside, or |

* (2) carry on business, or (3) personally work for gain within such

local limits?  Sargent, C.J., held that the limited sense of the
word “defendant” as regards (b [clause 2]) was not justified, and
that it was a proper inference that the Legislature had directed
the Courts to exercise jurisdiction over defendants who carry on’
business within the Jurlsdlctlon » even though they arenon-r esident
forelgneﬂ It would appear also from the whole tenor of the
judgment that Sir.C. Sargent treated it as clear that if the cause
of action arose within the local limits of the jurisdiction of the
Court, then there could be no- doubt as to the power of the Court

- to try the suit.

This was the view taken by Farran, C.J., and Tyabji, J 5 in

" 1895 in ‘the subsequent - case of - Ram I’avyz v. Prakladdas,® in

which it was said that the part of the cause of action arose within

the local limits of the Junsdlctlon of the High Court, * Sir C.
Farran, C.J, said (pages 142.8) ;- !

It has been; however, argued upon the authority of Gurdy Jal Smgk v. Rdja

" of Faridkot(® that,admitting that part of the cause of action arose in Bombay, -

the Court has no jurisdiction over the defendant who is a subject of the Baroda

~ State and a foreigner, inasmuch as before suit filed he had ceased to carry on

business in Bombay and to be amenable to the jurisdiction of the High Court.
The answer to this contention appears to'usto be found in ‘s passage of thée -°
Judgment of the Privy Council itself. “In a personal actiom...: a decree’.

Pronounced iz absentem by a foreign-Court, to the jurisdiction of which the . -

defendant has not in any way submitted himself, it is by Intér;national Lawan, - )

- ® (1893)°17 Bom, 662 ' %) (1895) 20 Bom, 138,
' (). (1894) 22 Cal, 222 21T, A, 17L. ‘
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absolute nuihty He is auder no oblwatlén of any kind to obey it, and it‘inust,_ B
be regarded as a mere nullity by the Comts of every nation exeept (when

authorised -by special local legislation) in the country of the forum by which it

was pronounced.” “Except in the case of K Kessowyi vo Ihimji () where to escape

from grave anomaly, one of the heads of the jurisdiction conferred on the High
Court by clause 12 of its Letters Patont were read as though-the words ¢ being a
British subject’ were inserted in it, it has been considered sinee the establish-
ment of the High Court, that the several heads of jurisdiction specified in the
clause were applicable to actions where a foreigner was a defendant. The

number of suits which have been brought and without question decided upon

that view of the law must have been very great. The judgment of the Coutt
~ of appeal .in - Girdhar v. Kassigar® virtually overrules Kessowji v. Khimji,®
and decides that the case of foreigners resident out of the jurisdietion -but
" carrying on businéss within it, is not to be-excluded impliedly from the pur-
view of clause 12 of the Letters Patent. The reasoning upon which the decision
s founded is directly applicable to the case before us. . Thus we feel that we

" should be virtually overruling that decision if wo were to accept the contention

of the Counsel for the appellant. We do not, however, doubt its correctness,
. and willingly follow it. The ple'm to the jurisdiction thelefore fails, -

It is thus clear that TFarran, C.J., having due regard to thek‘

- decision of the Privy Council in the Faridkof case, held that

the several heads of jurisdiction above noted (both [4] and [5])

- specified in clause* 12 of the Letters Patent are applicable to
. actions where a non-resident foreigner-is'a defendant. -If that be
50, ‘then it is obvious that the same principle will hold good in
regard to the corresponding heads of jurisdiction specified in

section 17 of the Civil Procedure Code, 1882. To apply the words -

-of Sir C. Farran, it has been considered, at least since the Civil

Procedure Code of 1859 was enacted, that -the several heads of -
jurisdiction specified in the section or sections relating to the

jurisdiction of the Courts were applicable to actions where a
foreigner is a defendant. The number of suits which have been
- brought, and without question decidéd upon that view of the law,
must have been very great. Having -regard to the nature of the
- numerous suits which are tried on the original side of the Bombay
High Court, and in the Presidency Small Cause Court at Bombay,
it is no exaggerated language to say that if the proposition now
pat forward on behalf of the defendants in the present case is

, correct a lm ge portion of the busmess of those Courbs will be ,

(1) (1888) 12 Bom. 507, . (2) (1893) 17 Bom, 662.
(3) (1888) 12 Bom, 507.
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taken :iway. "Every one conversant with the litigation in the city .

‘and island. of Bombay knows how namerous are the suibs in

which the defendants are residents of Kutch or Kéthidwar, and .
jurisdiction is assumed over them simply on the ground that in
the suits in which they are defendants the cause of actlon has

~arisen in Bombay.

As was stated by Lord Esher, M.R,, in Compmzi&m de Mocam-

| bigue v. Britisk South Africa Company,® and by James, L.J., in ez
. parie Blgin,® quoted by Sir C. Sargent at page 666 of Indl&n Law

Report 17 Bom,, if there is a “proper inference to the effect that
the Courts are directed to-exercise Jumsdlehon over non-resident

-foreigners, or if this is plainly . implied,” then the Courts must -
~ obey. Moreover (to again -apply the language of Sir C. Sargent,

idem, page 667 ) in considering what was the true intention of the

" Legislature, it is right to bear in mind the special- circumstances -

of 'many of the mofussil Civil Courts in this conntry, as regards .-
the great number - of non-British bubJthS who are constantly
havmﬂ' transactions with British subjects, giving rise to causes of -
acbion within the jurisdiction of those Courts. In his referring -

- judgment in the present case the Subordinate J udge remarks that
& good deal of the litigation in his Court is connected with the

residents of certain villages situate in the neighbourhood of .
- Belgaum, belonging to the Native States of Sangli and Kurund-
vid, and in particular with the residents of the mercantile town -

" of Shahdpur of the Séngli State. If the causes of action arising

out of those transactions within the jurisdiction of the Belgaum
Civil Courts cannot be adjudicated upon by the Belgaum Court,
‘there can be no doubt that those mercantile transactions will be

- practically crippled.

It may well be doubted whether it would be correct in such a
case as this to say that the assertion of jurisdiction by the
‘British Legislature is inconsistent with the comity of nations, or .

..with- the established rules of private international law. Is_

Séngli State a nation within the meaning of those rules? A
1eference to Aitchison’s Treaties (3rd Ed.), vol. VII, page 186 ¢t '
seq. shows that the Séngli Chief is one of the Southern Mératha

Jaghirdérs, . He is a first class Sarddr under the Brxtxsh Govern~

o (189") "Q. Br 85% @ (187912 Ch, D, 522,
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ment., He is a descendant of Hari Bhat, the founder of the

: ~Patwardhan family, a Brshmin who became the family priest -
~ - of the Ghorpades of Ichalkaranji, and whose three sons rose to

* military commands under the first Peshwa and received grants
of land on condition of military service., At the time-of the

Poshwa’s overthrow Chintamanrao was the Chief of Séngli. - An
engagement was entered into with him(Aitchison, page 229) which -

bound him to dependence on the British Government, to whom

Call quarrels were to be referred.” From 1873 to 18‘57 in conse-

quence of the Chief’s mismanagement, the affairs of the State

were jointly administered by the Chief and a British officer -
appointed by Government. In 1888 the Chief was restored to
~full management on condition that (1) that he agreed to follow
‘in all important matters the advice of the Political Agent for

the Southern Mardtha Country; (2)  that he maintained the
efficiency of the administration at its present high standard to
the satisfaction of the Governor in Council; (3) that he exer-
cised his power of appointing and dismissing the State Kérbhari

" only with the sanction of the Government, and that he gave a

“written agreement to the. Pohtlcal AO‘ent to abide by these
conditions..

Is it reasonable to rLpply to the territories of such a dependent:
Chief the comity of nations or the rules of private international

" law such as would be applicable between England and; say,
 France or Germany ? It must be remembered that in one aspect
the present case is the converse of the Fa idkot case—Gurdy yal

Singh v. Rdja of Faridkot.v - Suppose the defendants in -this -

‘case resided-in Belgaum, but the contract giving rise to- the

- : cause of action had been made in S4ngli territory, and the.
Sangli Court had assumed jurisdiction and passed a decree.
against the defendants, then the question would arise, if plaintiff =~

brought a suit, in Belgaum against the defendants on the

- foreign judgment, whether the British Courts could recognise-
such assumption of jurisdiction and wonld treat the foreign -
judgment as a nullity. So too if the Subordinate-should pass

judgment in the present case against defendants, and plaintift

should bring a suit on that judgment in the Sé.ngh Court, 1t :

(l) (1894) 22 Cal 222;21 1. A. 171
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may be said bhab the questlon would arise in the Sangh Comb
whether such judgment should not b tr cated as a nulhty The
question for our - consideration is not whether the Belgaum
Subordinate Judge can recognise a certain judgment of a forewn
Conrt, or whether a foreign Court would recognise the judgment
of the Belgium Subordinate Judge if delivered against the
defendants in the present case.. So conversely in the Faridkot .

‘case the question was not whether the Faridkot Court had
- jurisdiction to pass the judgment it did, and not whether that -
. judgment was valid within the Faridkot territory. The answer

to both.those questions were apparently in the affirmative. Tho
sovereign of Faridkot, who combines in his own person both

- the executive and legislative functions of government, had

specmlly authorised the Judge to try the case in question, and,
it ‘may be added, had of his own authority directed the adoptlon
of the Indian- Code of Civil Procedure, so far as they were
applicable to his termtory But the question decided by the
Privy Council in the Faridkot case was, whether the judgment
though valid in the countly of the jforum by which it was®
pronounced, could be regarded as anything but a mere nullity in-
the Courts of another nation. That qLebtlon was answered in
the negative. It does not arise here.

The question for our consideration is whether the proper

. inference from the Code of Civil Procedure is that our Courts are

empowerced to pass judgment against a nonsresident foreigner,
provided that the cause of action has arisen within the jurisdic:
tion of the Court pronouncing judgment. Sir C. Farran -
answered this question in the affirmative. 'We are not prepared.

to dissent from that authority, To answer the question in. the -
neda’tive would be to cause a cataclysm in the civil litigation

~of the Empire of British India, which could only be remedied

by immediate legislation, and ‘that only possibly in Parhament
The difficulties pointed ont above in regard to Bombay and -

.Belgaum do not exist in those places only. If the Civil Pro--
- _cedure Code must be taken as not empowering our Courts to .
© pronounce judgment in cases where the cause of action arose
_within the limits of the jurisdiction of the Court pronouncing

judgment, but the defendant is a subject of and resides in one

[
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of the numerous Native States, which are throughout the length ~  190L

and breadth of this great continent to be found in more or less  Ramemar

dependence on the British Government, then it is nob in one or  guuvkan )
“=two isolated places that this view of the present law will have  BASWAsT.

the most important consequences. In this view we are of opinion

that it would be a serious thing to dissent from so strong a body

of judicial anthority as is shown by the current of decisions of

this Court, and we accordingly answer the question putb to us in

the affirmative. . ’
~ Order accordingly,

APPELLATE CIVIL,

Before Mr. Justice Ranade and M. Justz'ce C’rowe

KRISHNA (ORIGINAL PLATNTIFF), APPELLANT, o. PARAMSHRI AND 1901.
OTHERS (OBIGINAL DEFENDANTS), RuspoNDENTS.* : January 8

Hindu Law—-Adoptzon—-Dwyamushyayana adoption—Power of a
Hindu widow o give away an only son in adoption.

A Hindu widow can make & valid gift of her only son in adoption.
The power of giving and taking an only son in adoption in the Duwyamushya-
yana form is not confined to brothers, but may also be exercised by their

widows.
ZLakshmappa v. Bamava® explained and dxstlngmshed

Seconp appeal from the decision of H, L. Hervey, District = -
Judge of Kdnara, confirming the decres of Rdo Sdheb V. D,
Joglekar, Second Class Subordinate Judge at Kumta.

Devappa and Bomaya were separated Hindu brothers of the
" Sudra class, ;

- Bomaya died, leaving a widow Shivamma and an only son

) Kmshna. (the plaintiff). 4 .

Devappa. died \Vlthout 1ssue, but leavmg a widow Parmashri
(defendant). ‘

In 1894 Parmashri sold part of the property left by Devappa.
to the second defendant for Rs. 200, The plaintiff was about to

# Becond Appeal, No. 416 of 1900,
(D (1875) 12 Bom, H, C. R, 364, =~

., B 766—0
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