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' Befére Sir L Jenl;'i)zs, Kz, Cquf Justice, and Mr. Justice Rdna,de.‘>

GULABCHAND GAMNAJI (oB1eINAL OPPONENT), APPELLANT, 9.
" MOTI CHATRAJI (ORIGINAL APRLICANT), RispoNpENT.*

Succession Certificate Act (VII of 1889), sections 6,7 and 9 — Summary
proceedings— Questions of disputed adoption mot to be determined in such
“proceedings—Security—Guardian’s right to certificate on behalf of the minor—
Guardian and . Ward—-Mmor—-Practwe—chedm-e i

Questions arising under the Suceession Certificate Act (VII of 1889) ara to be

determmed by & summary proceeding, i.e. by a short inquiry leading up to and

resulting in a rapid decision in contrast with the lengthy investigation which:

may be required for the more tardy determination of a-regular suit. The nature
of the inquiry must depend on the circumstances of each case.

" An application Ly a guardian of a minor -isnot contemplated by section 6,
clause (d), of Act VII of 1889, whwh only permlts the petltloner, who cleums the
right for himself, to apply. :

Where on an application for a certificate under the Suecession Certificate

Act (VII of 1889), section 6, questions of adoption affecting the righ!: to the

certificate were raised, which could not be summarily disposed of;'

Held, that the Judge ought to have decided the primd facis right of the

applicant under clauge 3 or clzuse 4 of section 7 of the Acb wxhhout waiting to
N declde the issue ralsed as to the adoptlon. X ‘

APPEAL from the &eclsmn of E. H, Moscardi, District J udge of
- Surat. »
~ The applicant, Moti Chatraji, apphed under the Sucecession
Certificate Act (VII of 1889), section 6, for a certificate to collect
the debts due to one Bai Dahi, the widow of Gamna Karmaiji,
. the applicant’s uncle (father’s brother). = - -

He alleged that a few days before her death Bai Dabi adopted ‘

his (the applicant’s) minor son Virchand, and that on her death

Virchand became entitled to succeed to all her property. He

“therefore, as father and guardian of the minor, applied for a
certificate to enable him to collect the debts due to the cstate.
The opponent Gulabchand disputed both the factum and vali-

dity of Virchand’s adoption. Ile contended that he himself was .

the adopted son of Bai Dahi, a.nd as such he clalmed to be entltled
to the cerhﬁcate.
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The Dlstnct J udge raised issues as to the alleged adoptlons and
as to the right of the applicant to obtain a certificate, and both
parties tendered numerous witnesses to establish theu 1espect1ve
cases, ’

The District J udore, after repeated adjour: nments, finally dec1ded
the case on 12th February, 1900, He held that the applicant

~was the nearest heir and kinsman of the -deceased Bai Dahi’s

husband ; that his son Virchand had been legally adopted by Bai

_ Dhai on 20th January, 1898;that the opponent Gulabchand’s

-adoption was not proved, and that the applicant, Moti Chatraji,
was entitled, as guardian of the mmor Virchand, tothe certificate
prayed for, “ o o

He therefore issued an order divecting that a cer txﬁcate should -
be issued to Moti Chatray, the "applicant, as guardian of the

. minor Virchand.

Against this dee1s1on the- opponent Gulabchand appealed to

* the High Court.

‘G. 8. Rao for appella,nt"
]lIanub/mz N(mab/mz for respondent.

Er Exkins, C.J,:—I thlnk the mode in which the District J udge
bas allowed  this case to be conducted elearly shows he does not
appreciate the purpose and scheme of the ‘Succession Certificate
Act, 1889, This is an Act to facilitate the collection of debts on

- successions ‘and afford protection to parties paying debts to the

representatives of deccased ‘persons. It recites that it is expe-
dient to facilitate the collection of debts on-successions and afford

.protection to parties paying debts to the representatives of

deceased persons. And by section 7 it is provided that—
L (D If the District Court is satisfied that there is ground for entertaining the _

) a.pphcatmn, it shall fix a day for the hearing thereof and cause notice of the

application’and of the day fixed for the hearing—
- (a) to be served on any person to whom, in the opinion of the Court, specml
notice of the application should be given,and . .- . . - ‘
(D) to be posted on some conspicuous part of the Court- house and published
~ in-such other mannmer, if any, as the Court, subject to any rules made by the -
High Court in this behalf, thinks fit; :

. and- upon the day fixed, or as soon thereafter as may be plactlcable, shall

proceed to decide in a summary manner the right to the certificate.
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(2) When the Court de(:ldes the right thereto to belong to the applwanf it . 1900

shall make an order for the grant of the certificate to him, - . CGLULADCHAND
- (8) If the Court cannot decide the right to the certificate without determmmg 1\1%1;1.' -

questions of law or fact which seem to it to be too intrieate and diffeult for:

determination in a summary proceeding, it may nevertheless grant a certificate

. to the apphcant if he appears to be the person having pmmd JSucie the best title
" thereto.

). When there are more apphcants than one for a cemﬁca.te, and it appears '
‘to the Court that more than one of such applicants are interested in the estate
of the deceased, the Court -may, in deciding to whom the certificate is to be
granted, have regard to the extent of interest, and the fitness in other respects, ‘
of the applicants. ~

It is ther e£01e obvious, it was contemplated that questlons,
arising under this Act were to' be determined by a summary
~ proceeding. It may not be possible to precisely define a summary -
proceeding. It is enough for the present purpose to say that
when the Legislature requires the Court to decide in a summary
manner the right to the certificate, it contemplated- a short
enquiry, leading up to and resulting in'a rapid decision, in con="
trast with the lengthy investigation which may be required for
the more tardy determination of a regular suit. The nature of
this enquiry must. depend on the circumstances of each case, but
here it is perfectly clear that when the Judge found the course.
these proceedings were going to take, he ought, in the exercise
of his judicial discretion, to have declined to allow the parties to
. protract thislitigation to a length little short of scandalous. The
- application was made on the 8th of June, 1898, and it was actually
‘not until the 12th of February, 1900, close on two years after,
- that judgment was pronounced. Durmg that peuod there were
no less than fourteen adjournments while the Judge allowed the
- applicant to call no less than thirteen witnesses. The opponent,
apparently asked for sumn_tionses for fourteen witnesses.’
Fortunately, however, only four were served, and only one of them’
examined. Undéer these circumstances, more especially when
regerd is had to the nature of the question involved, the Judge.
_ should have acted under section 7(3). The result is that there.
has been all this waste of time and expense for no useful purpose ;-
for section 25 provides: “No decision under this Act upon any
B quostlon of right between any parties chall be held to bar the trial -
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of the same questlon in any suit or in any other proceeding
between thé same parties, and nothmﬂ in this Act shall be con-

strued to affect the liability of any person ,who may receive the
‘whole or any part of any debt or security, or any interest or.

dividend ‘on any security, to account therefor to the person

Jawfully entitled thereto.’ Therefore the whole of this questlon

will have to be fought over again.

. Then the District J udge has allowed the apphcatlon to be made
for a certificato to colléct the debts belonging to the estate ‘of Bai
Dahi, and made his-order in those terms, though it is obvious
that the debts belonig to the estate of her husband.' In the next
place he has granted a certificate to the applicant as guardian of
the minor without requiring any security, which was obviously -

. improper. I can find no authority in the Act for making any

such appointment as the J udge has purported to make,

The result is: that we must set aside his order and direct the
prcsént certificate, - if issued, to be given up. ‘We will (as no
objection is raised). treat the application as one referring to the
estate of Gamna, and acting under section 7 (3) we ‘grant a

certificate to-the petitioner as the person who would primd facie

have the best title in the absence of an adoption, Our justifica-
tion for so acting is that the question of an adoption is obviously
too intricate to be determined in these proceedings. The certifi-

- cate will only be granted on the petitioner giving security under
“section 9, the amount and character to be determined by the

District Judge. Each party will bear his own costs in the lower
Court, but the respondent must pay the appellant his costs of
this appeal We do not interfere with the’costs in Application 16,

" RANADE, J,:—The District Judge zJppeafs in this case to have
entirely misconceived the true character of the proceeding under:

- “Act VII of 1889, The preamble of the Act shows that it was-

intended to facilitate the collection™ of debts due to deceased.
persons and to afford protection to parties paying such debts to-

- the representatives of such persons. A person who claims the- |

right tobe representative of a deceased owner of the debt is:
empowered by section 6 to make the application, and section 7,

~ clause 3, provides that when'the Court cannot decide thie right" -

to- the certificate without determining questions of law or fact;.
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which seem to 1b to be too intricate and difficult for determma— »
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tion in a summary proceeding, it may grant the certificate to the- Gvnmcnmu

applicant if he appears to be the person having primd facie the-

- -best title thereto, and clause 4 provides that where there ate more:
applicants than one, it is to decide who has the greatest interest:
and’ who is most fit; and section 9 provides that when the:
inquiry is held under section 7, clause 8 or clause 4, security-
‘shall be taken from the person to whom the certificate is granted..
The District Judge seems to have lost sight of these provisions:-
of sections 6, 7 and 9. He allowed the petitioner, Moti Chatraji,.-

to apply for a certificate under this Act, not for himself, but as a

gnardian of a minor son of his, named Virchand, who was given -
in adoption to Bai Dahi, widow of one Gamna Karmaji, and who .
was the owner of the debtsfor which the certificate is claimed..

Such an application by an alleged guardian of a minor “adopted
by the deceased is mot contemplated by section 6, clause (d),

which only permits the petitioner who clmms the right for 111mself.

o apply.

- As rogards the nature of the inquiry the J udae sta,teq that
' thirteen witnesses were examined on behalf “of the applicant, and:

five witnesses were examined on behalf of the opponent whose
application for many more witnesses was refused by the Judge.
The questions at-issue related to the proof of two disputed
adoptions, both parties claiming to be -adopted by Bai -Dahi.
The adoption dispute involves ‘by-issues of the performance of
ceremonies and the authority to Bai Dahi to make adoption.
Thus it seems that the inquiry involves intricate and difficult
questions of law and fact, which could not be summarily disposed
of, and the Judge ought to have decided -the primd facie right
of the applicant under clause 8, or under clause 4, as between the
applicant and the opponent. The District Judge treated the case
as though it was a regular suit, and decided in the minor apph—
_cant’s favour, and passed the order in favour of Moti, the minor’s
natural father, as guardian, without ‘taking security as provided

b'y,‘sec_tion 9. . The inquiry by reason of this mistake was"
~ prolonged for nearly two years, Inall these points the Judge

appears to have misconceived the trué scope of the -inquiry, and
“his order cannot be. therefore supported as it stands,

Mumf '
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- The- questlon of the rival clalms of the parties who profess to,
be: adopted by Bai Dahi cannot be disposed of in an inguiry B
under this Act, and must be reserved for future litigation by the ,
persons*interested. *Fortunately in this case Moti Chatraji, the
petitioner, is admittedly the natural heir of the deceased. Karma
had two sons, Chatra and Gtamna, and Moti is Chatra’s son; he .
is thus the nephew of Gamna and Bai Dahi. Independently of -
the _alleged "adoptions he would be the heir. The opponent‘
admitted that Moti was nephew and he himself was a more distant -
relation. The certificate application was made by Moti, and -

~under the circumstances the District Judge might have treated -

him as applicant in his own right and granted him the certificate
as the nearest natural heir. - We now make that order by varying
the decision of the District Court, and grant the certificate to

~ Moti Chatraji, and under the eircumstances remand the case to

the District Court o fix the security to be required to be taken
from - Moti Chatraji ~for réndering account of the debts &e.
received by him. The costs in the lower Court should be borne.
by each party, and in this (,ourt the appelhmt should recover

- his costs from the respondent.

L i - R _ Decme zw‘icd.\

APPELLATE CIVIL,

. Before Mr. Justice Candy and Mr, Justice Whitworth,

' RAMBHAT (ortarxat Puamvties), o. SHANKAR BASWANT
’ (ORIGINAL DEFE\‘DANT) LA

Jumsdzctw"b—- Defendants non-resident j’omgners—()awse of actwn ar mng_
within _)uﬂsolwtwn-—C’wal Procedure Code (det XIV of 1887), section 17, -
explanatwn ITT—Letters Putent, clause 12—Small Cause Courts Aot (IX’
of 1887), sectwn 1, ’ c °

Under the Civil Procedme Code (Act XIV of 1832) Bmtxsh Courts are,
empowered to pass judgment against a non-resident foreigner. provxded that-.

g the cause of action hay arlsen within the Jumsdwhon of the Comt plonouncmo-‘ \
- the ]udvment. '

# Reference No, 21 of 1500,
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