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Before Sir L. I1. Jemkms, thef Justwe, and My Jusmce Ohmdavcu kar. ‘

GOVIND ABAJI JAKHADI, APPLICANT, v. WIOHONIRAJ
VINAYAK JAKHADI, oPronmr.

wzl Pr ocedure C'ode (XIV of 1882), sectum 295-—Rateable distribution under )
© several decrees—Deerees must be agwmst same _ judgmend-debtor—Decree

" against judgment- debtor—Subsequent deorae agamst his lcgal re;presentatwe

_and hik estate. : .

‘sfterwards.

Mohoniraj obtameda. money decre a,gamst one Bhau Babaji, who died shortly /
His -son Kashinath, as_his legal representative, was then placed on
the record and the property of the deceased judgment-debtor Bhau DBabaji was. .

then attached and sold in execution,. Meantime the applicant, Govind. Abaji, had

. The fact that the second. deeree was. also “aaalnst the decnaseds estate ” did;
ot make Bhau Ba,baqx a Judgment debtor undel that decree 1 in a suit commneenced

of the Civil Procedure Code, Act XIV of 1882,) against the order

difference.

his legal representative, -

after his death.

The practice hitherto plevalhng in the mofussd of makmg a dead man “ by
 his heir 7 a party to a sult is erroneous and should be dlscontlnued

'

Py

AprLIcATION under the extraordinary Jurlsdlctmn (sectlon 622

‘obtained a déeree against “Bhau: Babaji; deceased, by his son Kashinath and
~against the - estate of Bhau Babaji, deceased”’; and he applied under section
295 of the Civil Procedure Code (XIV of 1882) to share mteably in the proceeds
of the sale held in executlon of the other decree.

Held, that the apphcahon should be refused: Under gection 29) the money N
decrees in respect of whish rateable d1stnbutlon is glven’must be against the same :
judgment-debtor.  In this ¢ase one detree was against Bhau Babaji' and the:
other agamst his son -Kashinath. - The fact that the latter decree was expressed

_to bo made against “ Bhau Babap, deceased, by his son Kashinath,” made no .
One.decree was against Bhau Baba]1 hlmself the othe1 was agaihst -

s

of Réo Sa,heb G. L. C‘handorkar Subordinate Judge. of Smnar, >

-

'

R

-

’

* Apphcatxon No. 52 of 1901 under Extraordmary Junschct:on. , 5!

“Bhau -

“in the Nésﬂ{ District, in darkhast No.1868 of 1900, in eXecutlon :

“of a money decree in sult No. 878 of 1899, ’
.~ On the 20th. January, 1899, one Mohomraj Vmayak J akhadl‘

: obtamed a money decree .against Bhau Babaji Jangam in the

Court of the Second Class Subordinate Judge of Sinnar.

" Babaji Jangam died shortly after the decree and the-name of hlS
- son a,nd legal representatwe, Kashmath was brouwht on the record B
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B ’and MohomraJ then ‘Lpphed for executlon of his decree, and the - 1501
. deceased judgment-debtor’s property was accordmgly attached: ‘Goymo Amasr
: and sold in execution. -J“;HADI -
. In the meantime, viz, on the 18th June, 1900 the apphcant »%ﬁﬁﬁ{-’ .
Govmd Abaji Jakhadi, obtained a money decree in the same Jagmavr - 7
~ Court against “Bhau Babaji, deceased, by his ‘son and heir =
N Kashinath, a minor, by his guardwm the Nazir ' and against
. the deceased’s “estate, . and he then applied under sectlon 295 of E
~ the Civil Procedure Code (XIV of 1882)for.a rateable distribution
- of the procceds realised by the sale of the property in’ executlonl
- of Mohoniraj’s decree. T 7
- ; The Judge rejected the apphcatlon on the ground that the
apphcant’s decree was not against the same Judgment debtor as
the decree obtained by Mohoniraj. - ' \
-The applicant then applied to the ngh Court under its
extraordlnary jurisdiction (section 622 of ‘the. Civil Procedure
~ Code; Act XIV of 1882,) and obtained a rule nisi requiring
. Mohoniraj Vinayak J akhadi to show cause Why the order of the'
J udore should not be set as1de -

,ﬂ!aimzleo B. Chaubal for the applicant in support of the rule ;—
The. Court below was wrong in holding that the decrees are -
" against different defendants, They were both passed against
~ Bhau Babaji. Jangam, " In our suit’it is true he is represented by

“his son and heir Kashmath but it is Bhau Ba,bap who, was sued, .
~and.it is against him and his ploperty the decree was made andis -
now to be executed, We can apply 1ndependently for execution.

against Bhau Babaji’s property. If so, we can surely claim rateable

“distribution. The rulings in Deboki Nundun v. Hart® and
" Clattrapat Smgk v. Judukul Prosad,® show that regard should
be had to the property sought to be “sold. Hart v. Tara Pras--
anng® is, we submit, in our favour. The decision in Nimbaji

Tulsivam v. Vadia Venkati® shows that the fach that one of the

: decrees is agalnst two defendants is 1mmater1a1

g There was ,no\appearance for the opponent,. .

L . - N N - A ..
(D) (1885) 12 Cal, 204, - - - (3 (1885) 11 Cal. 718ab p, 728,
) (1892) 20 Cali 673, © () (1892) 16 Bom. 683,
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: -d ENKINS, C J. —In my opmlon 1o case is made for a mtemble
Gov-mnAmn distribution under section 295 of the Civil Pr ocedure Code.” Tt
*‘-,.I“,:A L is useless to speculate as to any other test than that which the
M“I’.‘I‘I?fgf " section itself provides, and that test is stated in the plainest terms.
. JAxmADL, So far as-the present case goes, it is ‘enough to say that the
~ money decrees must be against the same judgment-debtor. - Here,
‘however, one decree is’against Bhau Babaji Ja,ngam and the
- other is against his son Kashinath. - :
Tt is true that the second- decree is expressed to be aO'a.mst
* « Bhau Babaji Jangam, deceaséd, by his son Kashinath » ; but. this
- incorrect mode “of expression’ can make no difference. It is due N
to the erroneous practice which prevails in the mofussil Courts of
- this Presidency, according to which & dead man is expressed to be
“a party to a suit by his heir. " - A circular has recently been sent to
the” several Courts dra,wmtv “attention to this . matter, and re-
questmg amendment, 50 that T hope the practice has now become‘
--a -thing ‘of the past. Itisso ‘obvious that one hesitates to make’
' the remark but it is the fact that a dead man cannot be a party
~ to a suit. It cannot too, in this case, make any’ difference -that
_ the decree is explessed further to be *against the deceased’ :
- estate ” : ‘that” ddes not make Bhau a judgment- -debtor in respect
of a decree in a suit commenced after his death, -The interpre-
- tation of ¢ Judgment debtor  in section 2 and the phraseology of
~ section 234 of the Civil Procedure Code leave no doubt on theA
: pomt 'l‘he rule must therefore be d1scha.rged

o CHANDAVARKAR, J —I am also of opinion that sectxon 295 of
‘the Code of Gwﬂ Procedure has no apphcatmn to the facts of
the present case. .

~Those facts are:—In suxt No. 1195 of 1899 ‘one_ Mohomra‘];j
Vmayak Jakhadi obtained a money decree against Bhau Babaji.
- ‘Jangam ‘in the Subordinate Judge’s Court at Sinnat,- The °
" judgment-debtor, - Bhau Babaji Jangam, havmg died after the
decree, -the decree-holder -Mohiniraj presented a darkhdst- for 5
executlon after- brmgmg on the record Bhaw’s son and heir Kashi- -
-nath as- h1s legal representative, The deceased ]udgment debtor s
property was then attached. - = - :

The present applicant - thereupon applied o the Court for\:;;kf-'

'/rateable dlstnbutlon under sectmn 295 as he held a decree
, -
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- obtamed against Bhau Baba_]l Jangam,. deceaaed by hlS son
. Kashinath and aframsb the deceased’s estate. .

- Section 295 requires that the decrees in respect of which
.rateable distribution has to be made must be decrees against the

same judgment- debtor “J udgment-debtor,”” as defined i in the
~ Civil Procedure Code, means “any person against whom a decree
“ororder has béen made” The decree obtained by the present

applicant is against Bhau Babaji Jangam, deceased, by his son

and heir Kashinath, Can it be said to be a decree .against Bhau
 Babaji? TItisa decree passed against Bhau’slegal representative,
whereas the decree obtained by the opponent Mohoniraj was

* against Bhau himself, It cannot be said, therefore, looking to
~the names of the parties, that the two decrees are dgainst the
same judgment-debtor. Tt is true that the estate that is liable in
the case of both the decrees is the estate of the deceased Bhau,

- but section 295 does not make the nature of the liability under
the decrees contemplated by it one of the essential condltxons for. ,

‘the application of the section. -
I8, again, we consider the queatlon by the hght of other

 sections in the Code, which relate to a legal representative, we

arrive at the same result as that indicated by the definition of the
term “judgment-debtor,” showing thata decree obtained against
A while he is alive and a decree against B after A’s death,
as A’y legal representative, are not against one and the same

- judgment-debtor. Section 234 provides for the execution of a
", decree where that execution is sought after the judgment-debtor’s

death. It is the deceased in that case who is, according to the
" terms of that section, the “judgment-debtor.” - Where, on the

. other hand, a person is sued from the be(rlnmng as the legal
representative of a deceased person, the person so sued is the

defendant, and, accordmg to section 00 of the Code, the plaint

must show that he is interested in the subject-matter of the claim .
and that he is liable to be called upon to answer the plaintiff’s-

demand as the legal representative of the deceased. In such a
case, if the person sued is the legal representative as alleged, a

“decree must be passed against him as such representative where -

the liability of the  deceased is proved whether he (the

representative) has assets or not belongmg to the deceased the',

B 756-—1
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queétiqh of his liability to the extent of the assets that have or
could have come into'his hands being left to be determined in -
execu(non—Gw dharlal v. Ba: Shiv® 1In other words, the decree

s passed against him, and he is therefore the  jadgment-debtor.” -

~ The result is the same where the legal representative of a
defendant is broucrht on the record in the event of the defendant
dymo‘ in a pendmg suit.- In that case section 868 provides that
“the case shall thereupon proceed in the same manner as if such
representative had originally been made a defendant and had
been a party to the former proceedings in the suit.” = Where,
however, a defendant dies after a decree has been made against
_him, his legal representative ¢ may “~—not “must’” as in the other

- case—be brought on the record, and he can in that event be

brought on the record under a different section, 4.c. section 234
of the Code, which does not say that after he has been brought
on the record he shall be procecded against as if he had been .

originally a defendant. He is, according to the section, simply the -

- legal representative of the deceased, but it is the deceased who is-
. the “judgment-debjor.” It is true that he becomes a “judgment-

debtor ” ‘within the definition of that term when an order is passed
against him in execution proceedings, but that does' not entitle
his judgment-creditor to claim rateable distribution under section
295, for the terms of that ‘section require that “the decrees”—
nob “orders ”—should be against the same “judgment-debtor.”
Applying these considerations to this case before us, it is
obvious that the decree obtained by the present applicant was
against Bhau s son and heir, Kashinath, who must be regarded

“ as his ¢ Judﬂlnent-debt01, “whereas the decree obtained by the

~opponent ' was against Bhau as his _judgment-debtor. - The
opponent by bringing Kashinath as the’ legal representative of -
Bhau on the record in his execution proceedings and obtaining’

an. order for execution as against Kashinath as such representa- .
tive, has no doubt made him his * ]udwment debtor,” according
to the definition of that term in the Code. But’ though that
oxder obtained by the opponent and the decree obtained by the

. present applicant are against-the same “ judgment-debtor ” (é. e

Ka.shmath) s yet the decree of the former is avalnsh Bhau, whereas

(1) (1884) 8 Bom. 309
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" the decree of the latter. is aomnst Kashmath, and it is the ~  190L
- decrees and not the 01derb passed in execution which form the GovispAnasr
- test for a mtea,blc_dlsbmbutmn under section 295 of the Code. . ‘f_IAK::‘m
"The present application must therefore fail, I agree, for these = -MouoNirAs -

B ) VINAYAR
reasons, in holdmo- that the rule musf, be discharged. = - JAREADI.

Rule dzsc/mrged o

ORIGINAL CIVIL,

Bofme M1 Justwc Russell

. MOWJI SHAMJI AND OoTuERS (PLAINMEF:), 2, NATIONAL Cos »__JQO(). R
BANK or INDIA DDFENDANTs, : g . October 4¢ -

]j’cmk — Banker and customer — Pass-book — Cheque lodged l)y customer fur :
collection — Efect of entry in customers pa,sg -book of such: ckeque as 1f
- collected—Lstoppel.- - : T e

~ Barly in March, 1900, the Hope Mills Company p’urcha,setl 600 bales of cotton -

+ froin the plaintiff at Rs. 278 per candy, but, being unable to accept and pay for
them, it was arranged between the Company-and the plaintiffs that one Shridhau -

“should take them over from the plaintifls at Rs. 243-8-0 per candy (the price
having fallen in the meantime) and that the Company should pay tho plaintiffy
the difference of price.. In fulfilment of this agreement the. Company senb to .
the plaintiffs a cheque for Rs. 9,500 drawn by them on the Commercial Bank,

_ being approximately the amount of the difference. This cheque was given to
the plaintiffs on the 28rd March, 1900, but was post-dated the 8rd April. * It was
sent by the plaintifls for collection to the defendant Bank (with whieh the
plaintiffs had an account) on the next day (the 4th) at about 12 o'clock

 together with the plaintiffs’ pass-hook. The pass-book was asked for by the ~
plaintiffs and was returned to them at about 4-30 o’clock on the same day with
the Rs. 9,500 duly credited therein and initialled by one of the Bank’s officers,
On that same afternoon the plaintiffs delivered 100 of the bales to Shridhan.
On the next day (the 5th April) another 100 bales wete delivered by the plaintiffs
%o Shridhan, and after the delivery had. proceeded thus far the plaintiffs at
about 1-30 o’clock on the 5th April received notice from the defendant Bank

" that the Company’s cheque for Rs. 9,500 }nd been dishonoured. Subsequently
to the recoipt of this notice the plaintiffs dehvexed the remaining 490 bales to

- Shridhan. The plaintiffs now sued the defendant Bank to recover the sum of

Rs. 9,500, alleging that it was impossible to recover the amount from the:

dmwers of the cheque (the Company), and contending’ that the defendant Bank

© % Suit No. 434 of 1900.
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