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Before Mr. Jusi/we Candg/, on 7qfe;ence j‘rom Zlh . J'ustzce 1’ _/a?m and
. E Mr. Just'bce Whitworth. o

7/

21901 f MANCHARAM (OB.IGINAL DECBEE-HOLDEB), APPLICANT, v,
Jmuaw 7. . FARIRCHAND (OBIGINAI. OrronexT), OPPONENT* -

v szl Procedure Code (Act XIV of, 1882), section . 331—-“ Possesswn —(
+ Constructive possesszon~ Obstructzon z‘o possesswn in. execution of decree-—,

Constructzon.. B

]

-~ The word’ posséss on” as uce& in sectxon 331 of the le Procedure Code
(Ac’ﬁ XIV of 1882) is not limited 0 actual physical Ppossession. - If includes also -
constructlve possession, sucl as possession by a tenant.” So held by Candy and i
Tyabji, JJ., Whltwmth J. dissenting. ‘ ‘
" Where premlses sought to bo: recovered in executlon are in the occupatlon of .
tenants and the la.ndlord of such tenants obstructs’ the officer executing the -

- _dacreesthe dlaim of such latrdloul ma,y be mvestxgated under sectlon 381 of the
le Procedure Code AN e S e ~;.u“

APPLICA.TION under sectmn 622 of the le I’rocedure Code :

(Act X1V of 1882) L LR

Mancharam Jaychand obtalned a decree for posses:,lon of a
certain shop against the tenants in occupation, On proceedmg to

- execute this decree; he as obstructed by his brother Fakirchand .~

- and he thereupon applied to tho Court under section 828 of
" the Civil Procedure Code (Act XIV of 1882) to have ’che
obstructlon removed.” - - ‘

Faklrchand allewed that the shop was ;;omt farmly propertyi",

~in-which he had an- equal mterest with his brother Mancharam,"l

" and that the tenants against. whom' Mancharam had obtained the
decree were the common tenants of both. He therefore contended-

- that Manchamm was not ent1tled to _recover sole possessmn m..;

5 executlon T e

" The Subordmate J udge held ‘that seetmn 331 of the Clv1l Pro-‘ -
cedure Code apphed ‘and he directed that Fakirchand’s claim

“should ‘be numbered-and registered as a suit between Mancharam: >

©as plaintiff and I‘akuchand as'defendant under that section (331).
- Agamst thls order Mancharam apphed to the ngh Courﬁ

v. L sFApphca.tlon under Extraordinary J unsdwtxon No, 170 of 1900. )
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’ under lts extraordmmy 3ur1sdlct1on, contendmg that sectxon 8%1 : ~1901" o
~did'not . apply and that the order.made under it was wrong, that Mmomxm
he, sectlon only apphed where the obstructlon was caused by a AKIBCII a0,

: not in such possessmn. SRR - - o
A rule ‘nisi-was granted callmd on I‘aklrchand to show cause
why the order. of the Subordinate J udge should not be seb aside, y
- The rule came: on for -hearing in the: first mstance before &
v ])1V1s1on Bench (Tyabp and Whltworth JJ. ) e

- G S Rao for. apphcant in support of the rule —Sectmn .331

*'does . not apply where the person who offers resistance to, the
-~ execution ‘of thé -decres is mot himself in actual physical
possesswn of the property awarded by the ‘decree. “Sections 828,
329, 830 and 832 -support this construction. Fak1rchand claims
to be. put mto possession of the shop -in dlspute, but he 43 ot

: now in possession; Section :331 contemplates the case of a
person who alleges that he is in possessmn and not of one who

: merely claims possession. The. order’ is ‘wrong as the section
does not apply——Ra]dmZ Churn M undul v. W atson § Co W

H O C’oyaﬂ for opponent showed cause': —Mancharam and
I‘aklrchand are undivided Hindu. brothels. . The tenants of the :
' shop who were the defendants in the suit are the tenants of both
I‘almchfmd is their landlord as well as Mancharam. Mancharam
‘sued and obtained a decree without making Fakirchand & party.
- But he could not in that" way deprive- Faklrchand of his -rights
*“as landlord, . Fakirchand is in constructlve possessmn throuoh
h1s tenants. - T R ,
_The word possessmn in sectlon 331 doee not mean melely
actual physical possessmn Tt includes constructive possession.
It-is more comprehensive. than the corresponding sections in pre~
_vious Codes.” Compare_ section 331 of Act'X of 1877 and section
229 of Act VIII of. 1839-Moula/c/mn V. Gorz/c[um @ Bapujirao v,
I’atesmg,(‘” Govinda v. Kesava}” C’lnlmasamz v. Krishna,® . )

@ '(1883) 16 Gl 80, o~ @ (1896) 22 Bom. 967,
® (1390) 14 Bom 67 - - 1 (830] 3 Mad, 8L,
= - (1881) 3Mad. 104 -
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TYABJI, J --The only questmn in this case argued before us"“
was ‘whether the -word posse§s1on ”in sections 328 and.331 of
the Civil Procedure Code ‘ought to be confined to actual physical .

possession as- contradlstmgulshed from constructwe or symbohcal
f:}possessmn. RS e : et
:__The facts of the case are extremely smple. It appea.rs thab
the petitioner obtained a decree for possession of a shop against
-*Lilabhai Dayabhai and Chagoobheu Dayabhai. " In execution of
~the decree the petltloner was obstructed in- obtaining possession *
by the opponent Fakirchand Jaichand, - The petitioner there-

upon- eompla,med to the Court'and prayed for the removal of the -
obstruction under section 828, On inquiring into the matter the -
Court framed the following issues, ‘namely : Is the opponent in -
possessmn of the disputed property ?- If so, is he so bona Jide and
on his own account‘?——and it found that the opponent claimed -
possession 6ona fide on his own account, and ordered the. claim -:
of the petitioner to be reglstered as 8 sult undeJ. sectlon 831 of

A the Civil Procedure Code. -

Agamst this last’ mentmned order the petlhmner has apphed

~ nnder the extraordmary Junsdlctlon of this Court, contending
~.that the order of the. Subordinate Judge was wrong, inasmuch -
; as the opponent was. not in actual physma,l possession of the shop, :
i _but merely claimed constructive possession through the Judgment-
* debtors. . As there appears to-be no express reported- decision on -
- the point;and as the matter appeared to us of some- 1mportance,
i we tooL time to consider our ]udgment. R T

Havmg now. fully consulered the provisions of sections 328-- :

. 332 I see no suﬁiment ground to interfere with the order. of- the
= Subordmate T udge I-can see nothing'in those sections to hmlt
"~ the word possessmn 7 "to actual physical possession. - Possession ;-
- of- 1mmoveable property is not. the less real or. actual because ;
: ’\1t is enjoyed  through tenants, servants or members of one’s:.
'famlly - - Indeed, actual physical possession can exist in but very

fow . cases and that too to a very limited extent-even in regard

-”co a small p1ece of land. - Can it be argued that a man is nob
- in possession of & house:and garden because he - occupies only 8

- small room; the 1est being in the occupation of his- servants and -

A members of lus faml]y‘P ‘Can it be sald that the owner of a8
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'bunwalow at Mathexdn or Maheiba,leshwm is not in possession of 1L
that bungalow simply because he lives in Bombay, leaving the m_ﬁm :
-property generally in charge of his malee ?* Again, is not a meounn{
man in possession of a house if the actual occupant is his ,
- tenant, who recognizes his- title and pays him rent? It seems
“to me that we should be domg- great injustice if we held that the. ,
servants or tenants or members of the -owner’s family may be ; S
dispossessed - in ,execution of a decree to which hé was no party, )
without his being entitled to come in under section 381 and’

having his claim investigated under the 'provisions of that -
section. No case has been cited to us in support of such a
contention, and on the contrary I think that the cases of

Moulakhan ~. Gorikhan® and Bapaji Rav v. Fatesing®

support the contrary view. If the ‘contention of the petitioner

were correct, the Court would be bound to reject the claim of-
. the objector as soon as it was found: th¥E he was not in actual
physical possession ; but we find it distinctly laid down in section

331 that this is not so and that the enquiry under that section
is not to be confined to the question of mere physical possession,
~ but is much wider in its scope. This is inconsistent with: the-

petitioner’s contention, -for otherwise we should have to hold

that a party may illegally geb a claim registered as a suit under
- the false pretence that he was in actual poss;essmn and may yet

legally  support it afterwards, not by possession, but by title.
- This anémaly is partly or wholly avoided by holding that
- “possession ” in these sections has the wider general meaning,
and that it includes constructive and symbolical possession quite:

as much as-actual physical possession, Moreover, o decree for

possession is not necessarily passed against a person in actual
physical possession of the property. . It is often passed against a
person who is only in possession through his tenants. How. is
such decree to be executed, unless the word “ possession ” meludes

both physical as well as symbolical possession'?

Tor these reasons I would not interfere with the order of the

Subordinate Judge and would dismiss the application with costs;
. but as my learned colleague Mr, Justice Whitworth takes a

((1890) 14 Bom, 627, ' (@) (1896) 22 Bom. 967,
B553—7 S :
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different view, I think it better that the question should be
referred to a third Judge under sec’olon 575 of the vaﬂ Pro-

_cedure Code

T

WHITWORTH J.—The only question in this case is whether the '
word “ possession * in section 831 of the Civil Procedure Code is
limited to actual physical possession or extends to the possession
of 2 landlord through his tenants. - I think the limited constrlic- :
tion is the correct one. ‘
" Tn the first place the provision of law in questnon is one relat-
mg only to the execution of decrees, and a Court executing a

" decree is concerned only with the parties to the ‘suit and others

who may be found in actua.l and visible possessmn of the land in

" d1spute

- Secondly, the section itself contemplates that in such a case

‘as the present, it is the tenant and not the landlord whose claim
“to be in possession is to be recognized. For it uses the words

« claiming in good faith to be in possession of the property on

" his own account or on account of some person other than &c.,”

‘and not any such expression as “ claiming in good faith to be in
possession himself or.through some person other than &e.”
* Thirdly, to hold that a person not in actual possession of the -

- land may avail himself of the provision of section 831 would, I
" think, -work injustice: for it would place a claimant in the
favourable position of defendant, when according to ordinary
principles of law he ought to be in the position of plaintiff and

be bound to prove his title. A person claiming in good faith to

h be landlord in respect of certain land oftenhas to sne to obtain

possession of it ; bub according to the construction sought to be
put upon section 331 in this case, such a person would, in the
event of a docree being obtained against the person he alleges to

*~be his tenant, merely have to defend his title and not prove it.

The onus would be on the decree lolder to show that his tltle’

. was better than the clalmants

The cases of Moulakhan v. Gorikhan® and Bapuﬂrav v,

4‘I’ate_smg_(?) have been cited in support of the claimant’s conten- .

() (1890) 14 Bom. 627, - () (1896) 22 Bom. 967,
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tion. But those cases go no further than to estabhsh that when 1%L
* & case has been registered as a suib under section 331, the whole Mmm'm
question of title comes under trial, Thab no doubt, is the law FAKIRCHAI\D.
~since the amendment in 1879 of the corresponding- section of ’
the earlier Code. ~But the- question here is not as to the scope of
- the trial, but whether the case was one to be registered as a
suit under section 331 at all. Substantially the question is
- whether the claimant is to be the plaintiff or defendant in the .
issue between him and the decree-holder. If the plaintiff’s claim
was rightly registered'as a suit under section 831; thén the.
claimant—the inconvenience of the phraseology is pointed out
in Makabir Prasad v. Parma®W—vwill be defendant ; if not, he
‘must bring a suit to establish his claim. : :

I consider that the possession claimed by the opponent is not
such possession as is contemplated by section 331 of the Civil
Procedure Code, and would make the rule a,bsolute with costs. o

" The case was then 1efened to Candy, J., unde1 section 575 of the vaxl Pro¢
-, cedure Code (XIV of 1882), before whom it was re- argued :

. .rzmjmt Sadashiv Rao for the appheant
H. C. Coyajs for the opponent.

" Oaxp, J.:—I have heard this application under sectlons 575,
647, of the Oivil Procedure Code. I may remark that no. point
was. taken in the argument before me with reference to. the
‘explanation added to section 647 by Act VI of 1832, That
. explanation is that section 647 does not apply to apphca.tmns for
“the execution of decrees, which are proceedings in suits,
The present dispute has arisen with regard to a. pomt of law -
in reference to section 331 of the Civil Procedure Code whichisto
" be found in Chapter XIX—Of the execution of Decrees Sectlon
575 applies to a difference of opinion on a point of law between
two Judges composing a Bench which hears an appeal, Section
- 622 (under which the present application was made to this Court)
"refers to eases in which no appeal lies to this Court. Section
647 provides that the procedure herein prescribed shall be followe

(1) (1892) 14 AlL 417,
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’

. ed, as far ‘as it can be made applicable, in ‘all proceedings in aLny

Court of Civil Jurisdiction other than suits and appeals.. Having

- regard to the explanation to section 647 “above quoted, it is -

questionable whether section 575 is applicable. It would appear
-under section 3G of the Letters Patent that the proper procedure -

~ would be for the opinion of the senior Judge to prevail.

The point in dispute arose in the following manner. 'The
petitioner to this Court, Manchmam, obtained as plaintiff a

“decree for possession of a certain shop against his tenants, his

defendants Lilabhai and Chaganbhai, sons of Dahyabhai.
In exccution of that decree Mancharam was obstructed by his

* brother Faklrchand alias’ Manekchand, . Mancharam complained

to the Court under section 328,

- The Subordinate Judge summoned Fa,kn‘chand On 16th
‘June, 1900, the Subordinate Judge framed the 1ssue——Is the
opponent Fakirchand in possession of the dlspubed property ?
If so, is he so ona fide and on his own account ?

"On the same day the Subordindte Judge at the instance of
the opponent’s pleader framed the following additional issue—-
Whether without going into the inquiry regarding the first

 issue, the apphcatlon of the applicant should be reglstered as a

suit ?

On the 30th June, 1900, the bubmdmate Judge examined the
opponent Fakirchand “aléas Manekehand, who deposed that the
shop, the subject of Mancharam’s decree, was the joint property
of himself and his brother Mancharam ; that the rent-note on
which Mancharam had obtained the decree for possession against
the tenants was passed in Samvat 1923 (a.p, 1867) when he

_(Fakirchand) was a minor, and that he'and bis brother Mancha-
ram, and their mother; jointly took the rent of the property. He
added : “I claim possession on my behalf and not on behalf of the
Judgment-debtor ”? The Subordinate Judge thereupon proceeded
to pass the following order: :

. On examining the opponent I ﬁnd that he claims possession bona, /z'ole on

" his own account, I therefore decide the first point in the aﬂhmatlve As to

the second I also find that unless the Court is satlsﬁed that the opponent’s
application s bona fide it camnot be registered as a suit.

« T therefore order-the claim of the decrec-holder to he 10"‘1th19(1 as a-suit
under section 331 of the Civil Procedure Code.”
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 Against that order the plaintiff Mancharam filed the present
- application under section 622, mainly on the ground that the
- opponent Fakirchand having admitbed that the shop in dispute is

) in the actual possession of the judgment-debtors, and not in bis~

own possession, section 331 does not apply.

This was the point on which the learned Judges who heard
the application differed.

Mr. Justice Tyabji held that there was nothmg in sectlonﬂ_

8283832 to limit the word: ¢ possesswn” to .actual physical

" possession, and thereforo he was in favour of not' interfering -
with the order of the Subordinate Judge.  Mr, Justice Whitworth
- held that the word “ possession” in section 381 is limited to actual

physical possession and does not extend to the possessmn of a
landlord exercised through his tenants. : -
~ In deciding the above quesblon as regards its applicability to
the present case it is necessary to bear in mind the facts of the
case. Itis clear that the opponent Fakirchand claims to be jointly
interested with the landlord decree-holder-plaintiff in the lease of
the shop to the tenant-defendants, though he was not, owing to
~ his minority, & party to the rent-note on which the landlord
obtained a decree in ejéctment against the tenants. Can he in
‘such a decree for ejectment claim to intervene in execution, so
. that this title as joint-owner with his brother may be investigated,
- and if he is successful the Subordinate Judge may put him into
joint possession with his brother ? ~ That is the utmost that he
can claim, if successful, for his all egation is that he and his brother

(and their mother) were jointly receiving the'rent.. Or should-

the Subordinate Judge have refused to register the elaim as asuit,

leaving opponent to establish his rights as joint-owner with the.
plaintiff ina separate suit against his brother either for partition
or for such other relief as would safeguard his alleged rights as

* joint-owner of the shop ?
Sections 328—335 of the Civil Procedure Code come under

ilead H-—=Of resistance to execution—-in Chapter XIX.,  Section )
328 provides that if the Court’s officer is resisted or obstructed

by any persdn the decree-holder may complain, There is no
indication i that scction as to the nature of the resistance or

- obstruction, but clearly there must be some overt act of opposition -

485
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~ to the Court’s officer on the f)art of some one who is actually

present. - Sections 820 or 830 refer to cases in which the Court is
satisfied that such obstruction or resistance was occasioned by the

.judgment-debtor or by sbme_person ab his instigation, It is not

contended that such was the case here. -Plaintiff in his affidavit

alleged that opponen’t unsuceessfully tried to intervene in the suit,
_ and opponent in his deposition before the Subordinate Judge

alleged that the defendants in the suit contended that he (opponent)
should be made a party; but apparently the Subordinate Judge

- who tried the suit refused to allow this to be done, as opponent

was not a party to the rent-note on which plaintiff claimed to
eject the defendant-tenants. Opponent was apparently fighting

- for his own han@,'and not at the instigation of the tenants of

the shop. Sections 829-330 were thereforo not applicable. Was
section 831 applicable? Does the opponent claim to be in

. possession of the shop on his own account or on account of some
" person other than the judgment-debtor? At first sight this
. should apparently be answered in the negative,  What he claims is
that the tenants had been in possession on the account jointly of

himself. and the nominal landlord in whose name the rent-note
had been passed. . The words of the section allow the obstructor .
to say: “Iam in possession on my own account or on - account
of some person other than the judgment-debtor.” But they do
not apparently allow him to say: “The judgment-debtor is in
possession on .my accounb or jointly on my account and on’
sccount of the deeree-holder, and therefore my claim must -
be registered as a suit between the decree-holder as plaintiff and
me as defendant.” Sections 329, 330 and 331 do not appear to
be exhaustive, so. that if the case does not fall within sections

"329-330, then the obstructor’s claim must be investigated under

section 831, Whatever may be the nature of his interest claimed

_ in the property in dispute. How far, then, do the decided cases
. bear oub this view ? ,

In Moulakhan.v. GomMan,(D Budwood I pomfsed out the
change which had been made in the Code of 1877, section 331,
by the amending Act XII of 1879, the provisions of which are

M (1390) 14 Boms 627,
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re-enacted in the prébent Civil Procedure Code. « The intention

of the Legislature in so altering the section was clearly to enlarge

487 .
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thé powers of the Courts in the 1nvest1gat1on of claims under Fuxuonun.

section 831. Any question of title arising between the contending
partics in connection with their right of possession may now be
ﬁnally determined in such investigation as in an ordinary action
on ejectment. The order made under section 331, whether for

~ executing or staying execution, has now the force of a decreer

.~ determining the title and the 1wht of possession, and it is not
* intended that the plaintiff should be forced to a fresh suit, or
should have the right to bring a fresh suit, if the decree is'against
him.” Jardine, J., took the same view, and held that whatever
the law may have been when the Code of 1877 was in force,
the Code of 1852 shows that the 1nvest1<rat10n is not now to be
- eonfined to possession. C-

The above ruling was approved of in the subsequent ecase
(1898) of Bapujirao v. Fatesing™ in which plaintiff had obtained
- a decree for possession of certain land against his tenant Bayaji.
© On proceeding to execute his decree he was resisted by the
defenda,nts, who alleged that they were entitled to the land as the
nearest heirs of the last owner, one Jobyaji. It does not appear

that they claimed to have been in possession since the death of
Jotyaji, either themselves or through their tenants. Plaintiff
complained of the defendants? obstructlon, ‘and his application
was registered as a suit under section 331.  On investigation the
Subordinate Judge dismissed the suit, holdmg that the plaintiff’s
title was not proved, but on appeal to the Distriet Court, the
Assistant Judge held that the plaintiff was.in possession of the
land as against the defendants, and that they had failed to prove

" a better title than the plaintiff. ThlS view was aﬂirmed in

- second appeal by the High Court.

As I was a party to the J\ldwment I may remark that in

my opinion the first paragraph of the judgment requires to be -

more accurately stated. It is there remarked that the possession
" of the plaintiff through his tenant Bayaji was “for the purpose

-~

(1} (1896) 22 Bom, 967,

—

of section 831, Civil Procedure Code, as good as actual possession
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w=Blyrub Sirear v. Sham Manjee®.”” What was decided in the

Calcutta case, just quoted, was that possession by receipt and
enjoyment of rent is as good in law as actual occupation, and
there is no reason to hold that the provisions of section 230 apply
to those cases only in which the party seeking for relief under
that section was in persornal occupation. Now section 230 of
Act VIII of 1859 refers to cases in which'a person other than

the defendant dispossessed in execution, disputes the right of )

the decree-holder to dispdssess him, on the ground that the
property was fona fide in his- possession on his own account or

~ on actount of some other person than the defendant, and that if
. included in-the decree he was not a party to the suit. If in such

a case it appeared to the Court that there was probable cause

* for making the application, it was to be numbered and registered

as a suit between the applicant ag plainti#f and the deeree-holder
as defendant, just as if a suit for the property had been instituted
by the applicant against the decree-holder. The provisions of
the above section 230 of Aet VIIL of 1859 are now to be found
in section 832 (not 831) of the present Code, the procedure of
the intervening Code of 1877 being similar, except that the .
suit between the applicant as plaintiff and the deeree-holder as
defendant was to be as if a snit had been instituted under section
9 of the Specific Relief Act of 1877 ; while now under section 332
of the present Code, instead of the claim of the applicant being
investigated as if it was a suit, the Court, if it finds that the

- ground mentioned in the first paragraph of the section exists

(possession of the applicant on his own account or on aceount of
some person other than the judgment-debtor), it shall make an
order that the applicant recover possession of the property, and
if it does not find as aforesaid, it shall dismiss the application.
There are two important provisions to this section 382; first, that
in hearing applications under this section the Court shall confine
itself to the grounds of dispute above -specified; é.c. bona fide

© . possession on his own account &e. (this was inserted for the first

time in the Code of 1877 when the suit was to be as one instituted
under section 9 of the Specific Relief Act); secondly, that the o

M (1871) 15 W, R. 70.
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= person aomnst wnom ‘an- order is passed under thls sectlon may

“ institute a suit to establish the right which he _claims fo ‘the _
f} present. possessmn of the property. - A sumlar pxov1s10n is to be

- found in section 335, Which relates t0 cases in which the purchaser -~ -

‘fof any immoveable property . sold in - execution of a decree is

~“resisted by, or dispossesses any person other than the Jugloment- -
~ debtor claiming in° good faith a right to. the _present posscsswn;
" thereof ; the Court is to- -pass such order as it thinks fit, ‘and the -

person against whom such order is passed may mstltute a suib to

 establish a rlght whleh he clmms to the p;esent possesswn of the -

propel ty: -

. The above conmderatlons lead to the ooncluslon that. although'“

the decision in Bhyrub Siriar v, Skam Manjee O may- have been
;—5correct in regard to the provmouof section 280 of Act VIII of

" 1859, according to. which the matter in~dispute was to be -
investigated in the same manner as if a suit for the property had
“been instituted by - the apphcant against the decree-holder, the

},sume ruling does not mnecessarily hold good with regard to

section 382 or 335 of the present Code, in thch the mvestlgatlon'-
Jismnot asif a suit had been instituted and “the- rlght claImed 15;

conﬁned to the rlght to present possession, - =

But -when we come'to consider the prov1s1on of secbmn 331 of .
 the present "Code- (answeung to section 229 of Aet VIII of 1859)
" the case is different, 'We find that the claim is to be investigated -
as if a'regular suit Were 111st1tuted ‘by the decree-holde1 ‘against
the.claimant, - Act XIIof 1879 cancelled the provisions ¢ of Act X
of 1877 as regards this section also ; and the-law reverted to what
.it was under section 229 of Act VIII-of 1859. But if (to apply“

; the words of Birdwood, 7., ‘above" quoted) any. question of title

arising between the contending parties in connection with their |
right of possession is to be determmed in the suit under section
. 831, then here Fakirchand may’ fairly claim that if the tenants.

_under the rent-note are to be ejected; plaintiff should not-obtain

- sole possessxon, but should be put into joint possession W1th him -
- (Fakirchand), This was the view taken in Bapujirao v. Fatesing -
. (supra)..- 'lhe issue senb down by ‘ohe thef J ustxce and myse]f

“ar (1871) 16 Cal. W, R, 70. -
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210 e not Are the clalmants (the defendants) in present possessmn '
MANCHARAN of the, property “but, & ‘Are the defeudants entltlcd to succeed to *
EAi{mg'an, Jotyaji’s ‘property ??"  No doubt, as pointed out by Mr. Justice,
ST L;Whltworth the two ruhno"s of this. Court quoted above, cannot
. be said fo dlrectly estabhsh more than that when a case has
- been’ reglstered under section 381, the whole question of ‘itle
_ comes undér trial, while the questlon here is not as to the scope |
of the trial, but whether the case-was one to be registered as a
“suib under section 381 atall. But if on the face of the provisions -
of sectlon 331 the claimant in"the two Bombay cases had no-
right ‘to intervene at all, the point would hardly. have been .
- overlooked by ‘the Judges who.decided those cases. It was
. obviously present to our minds in the later of the two cases,
though, as shown above, the proposition i 111 the first’ paragraph of
_ the Judgment is not accurately stated. : s
- Another pomt alluded to by Mr. Justice Whltworth is that o'f
_onus: Under section 331 the decree-holder i3 plaintiff, on whom
-~ the burden of proof Wou'ld natumlly lie. “This point was discussed
©in'1883 in the case of .Ra/chal Clurn v. Watson and C’ompany(l)
with reference to the correepondmcr secmon 229 in Act VIII of -
1859, Garth C. I., said (pages B4~ 55)

- «YWhether the clalma.nt 1ea11y hai of was entltled o the poscessmn wlneh
he claimed uncler seetion’ 229 was 2 “quuestion .to be triéd in this suit; and the
' plamtxffs, as T consxder, fulfilled prima facie the onus which the law casts upon
‘them, -when Athey proved that the judgment- debtor, whose rights they had
acquired, held possession as wamst the claimant at the, time when the latter -
:made his claim. - —
_ . If this was not so, section 229 would be productlve of the orewtest 1n]ust1ce
A man who holds possession of property has a right to retain possession until-.
_some other person ecan show a better right toit. But if a man who merely
" claims p0ssesmon ‘under section 229, without in fact being in possessmn, isto.
be entitled.in law to possession as against the actual possessor,” “unless_the
. latter proves his title, the consequences’ would be serious indeed. ‘A elaimant
'-undex that secuon, although he had no possessmn,-would ’nhen beina better
position than the actual POSSESSOL,
The section msay often operate unjustly enough ava.mst, the deuee holder as -
© it is;but the’ m]ustlce would be far ﬂreater it the appellant were I‘] oht in hls 5
contentlon R : A A S
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It is clear from the above Judwment that it was taken for
granted that a clalmant under section 229 need "nob be in detual-

personal occupatlon ‘when he makes his. claim and becomes

*"defendant in the suit, just as was held in B/L yrub Sircar v, Sham .
{ Manjoe,® when he makes lus clmm under sectlon 230 and becomes
plamtlff in the suit. . ’ AL

To apply those prmmples to the present case’s the claunant
(the present opponent) asserts that if the tenants are eJected then
- he i¢ entitled to joint possession with his brothér (the plaintiff),

* The plamt1ﬁ' has fulfilled prima.facie the onus which the law ™

] casts upon him, when he shows that the rent-note was passed to..
hun alone and that he alone has obtained a decree in ejectment -
- on'that rent-note. The onus is thus shifted on to the claimant .

. .to prove what he asserts, that he was interested in the rent-note ‘

- .and received Jomtly with the” plaintiff the rent, a.nd is thus now
entltled on - the tenants being ejected to joint possession with the .
plamtlﬁ The fears as to the plaintiff-decree-holder being put in
~an unfair posxtlon would appear to be groundless.

" There is another case (of 1880), Govmda Nmk v. Kesava,@) in~

‘ Whlch the lands in dispute were in the possession of the first
defendant’s tenants who were bound by the decree. - In execution
“.of the decxee the Court oi’ﬁcer was obstructed by Kesava, the-
v brother of the first defendant, who ¢laimed asa- member of a -
- “tarwad’ of ‘which the first defendant was ‘ka.rna.va,n “Kesava -
'was not in actual personal occupatmn but the plamtlff having
" obtained -an ejectment decree - awalnst Kesava's. co-sharer and
“ also the tenants of- that co-shater, Kesava on account of his Jo1nt
~_interest with the first"defendant, claimed to 1ntervene in execution
under section 831 (as modlﬁed by Act XII of 1879 ). Tt was
~ held that he could doso. “Whether such claim is “valid or not, "
‘and” whether he should have obstructed or mot, there appears
to have existed a claim which requlred the Mounsiff to number
and’ register the apphcatmn of the plamtlﬁ as a suit between
plamt1ff and Kesava ”’ under ;section 331, It was sutrgested in.
_‘the’ above case that the claim of: Kesava was not in dood faith
under section 331 by reason of his interest in the lands in dispute
bemg Jomt Wlth the firsh defendant But thelr Lordshlps held

o) (1371) 15 Cal. W, B o @ (1850) 3Mad. 51, -
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e It seems to us that 1f Kesava had any 1nterest in the lfmds G,

(elther as'a member of the family or otherwise, whlch Would
be aifected if plaintiff got possession of C, and if- he Was - in
“ possession ‘in such case, Kesava in- respect of his own mterest
+ (though joint with the defendant) would claim to be in possession’

- “of the property on his own account within section -331. - His

joint interest with the defendant could not prevent him from
- claiming in crood faith in respect of his own interest.” -

. Ina similar case under section 332—000@@7]@ Hirji v. Dewsey.

- - Bloja®—Starling, J , held (in "1893) that the claimants who.

claimed- to ‘be in Jomb possession of the property in dispute

- wyith, then* father , the judgment-debtor, could not be said to bein

- possession of the" land of- ‘which they were chspossessed on their-

“own accownt within" the 1 meaning of section 332, Reference Was
apparently not made to the Madr&s decision above noted.

Tn_1873: Glover,” T held in- _Asgur- Al v.. Asgur Al ® that

possessmn through & mortgegee (who was in actual possession) wa%

- sufficient ] possession for the purpose of the mortwawor bringing .

~cluim under section 230, Act VIII of 1859 (correspondmw thh

sectxon 332 of the present Civil Procedure Code)
- So “too “in, 1874 in Bange. Madhub Dutt- v. Nund I/czll
. Mo}oomdar,@) in which it was stated that the person actually ‘in-
_possession was a tenant of the claimant, Markby, J., said : “I
- cannot lay down as an - absolute rule, without restriction, that s 8-
person-who has’ parted with the actual occupation of the land to .’

’ another mlght not ‘take ‘the advantage of section 280 (Act VIII

“of 1859). It.is’ qmte obvious..... that there are mauy cases"
~ where it Would be extremely 1nconven1ent 1f the partles could
,notdoso SEETERS e T T

"There is. thus - current of dec1s1ons in favour of the view’ that
the words ¢ claxmmg to be in possession on his own account. of
" some person other than ‘the judgment-debtor may be taken ag
mcludmg a person Who is not in personal occupation of the la,nd
“but who claims to. be in- possession through - the person ‘who is 1n
actual possession..  Possession by 'a cra,rdener or a servant is of
course the possessuon of the owner (c;/' the remarks ot Slr C

LA
) \

(1) (1893) 17 Bom; 718, ) (1873) 20 Cal. W R. 373
“(®) (1574) 22 Cal W.R.1
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;Qargent in Goma V. Nammmao(l) and see Addlson on Torb 7bh
“Edn., page 264). - But possession by atenant is different : where
‘the’ “alleged tenant is a third party and not the judgment~debtor,
and where he is said to be in possession as the tenant of a land-
;lord, who is also not a.- party to the suit, then the obstruction to -
the OCourt’s-officer would naturally and probably bemade by the
_tenant who is on the spot, and he would then be the person who'
~would be summoned under section 328, and -who ~would” be the
claimant under section 831 clzummcr to be .in possesswn on
zaccount of his landlord who is other than® the Judwment-debtor
When such a claim is registered as a suit: the person alleged to
‘be the-landlord will naturally be joined as ‘a:party,. and ‘the”
dispute will then be thoroughly investigated:. But where the -
tenant is the judgment-debtor, and is thus debarred from. making -
& claim under section 831, and the third -party. who claims to be -
the landlord of the tenant in possession actually -obstructs the

Court’s officer, then the current of decisions is in-favour of the

view that such third pa,rty is entxtled to 1ntervene under sectlon
.331. '

" In this view of the la,w I do not thmk that thls Court would be
gusmﬁed in the exercise of its extra.ordmary Jumsdmtwn -in
interfering with the bubordmate Judge’s -order. or in- holdmg
that the Subordinate Judge was exercising. a_jurisdiction "not
vested i in-him by law, when he registered Fakirchand’s cla1m
as a suit, in which the decree-holder was. to be plaintiff .and-
:’Fekircha,nd defendant. At the most it was .possibly.-an: érror-
of procedure In any evenb the dispute will ‘have to be fought
‘oub between plaintiff and Fakwchand. The only. effect of the.
Subordinate Judge’s order is that there will not be a fresh suit’

with a fresh institution fee, and plamtnﬁ‘ will remain in" his

“position as plaintiff ; but as ‘pointed- out above, he W1ll not be
fm_]ured thereby in regard to the question of onus." :

. The rule is therefore - dlscharged with costs, If my doubts
»as to such a case bemg referable to a third Judge are correct,

“and my remarks on the merits thus become mere obz&er dzcm,

-the result will be the same, - - -
T et Rule dzsckmyedi

(1) (1890) 20 Bom. 260 at p 264
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